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CNRS Nation, honour of the Lam, and 4 
Ws renown of the Author, Printed i 
them ; and then, without conſulting with any,that either 1 


| knew the Laws, or were acquainted with the Authors 4 
* moſt excellent Style, publiſhed them deformed, without -z 


any Correction: which, when extant, ſeemed beauteous BP 
in tbeir confuſiou. However, to wipe off the duft from | 

| this muſt excellent Fewel, an Honourable and à Learned 
band bath, out of a reſpe& to the Afhes of the Learned 
” Author, beſtowed more than a few hours in tbe peruſing N 
and amending the unbappy Miſtaßes: and as in a Perſpect 1 
to bebold tbe body of theſe moſt 3 Commem = | þ 
| 2 11 


12 


bath compiled a Table worthy 10 * annexed to the 

—— Works of the Learned Hobart. The Ancients( though 
nm barbarous, ar Sir Walter Rawleigh obſerveth_) bad 
* L Laws? in fo high an eſteem , that thoſe whoſe N, done 
Vvbeuall ſingled out to be the firſt Founders of them, were 
=" "* honoured s Gods : and others that made either Addi- 

0 0 EZ tions or Correftions, were commended to all Poſterity for 

| nen F no Jeſs Vertue, and no leſs liberally beneficial 

10 their Conttrey, than the Greateſt and moſt proſperous 

Conquerours that ever governed them. If ſo ſacred a 

Reverence, and glorious an Efteem , were given by 
Heathens to ſuch, what Tribute ſhall. be paid to the 

Memory of the Author, and /Compleater of theſe moſt 

Excellent Pieces ? Doubtleſs, Divinos Hymnos ca- 

nere, & Leges, Patrias, rumque geſta V iro- 

rum graviter recenſere, cannot e ill emp ped. How- 

ever 1 ſball, whilÞ I live, have: them in gras E - 
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cranſpoſed, that the Caſes may 1 — by the Names 
of the Defendants, as by the Names of the Plaintiffs,” * 


A | A 
Dams & Flemming 283 Armſteed '25t 
NAME Adamſon and Williams Arrowſmith & Lees ' 246 
A * Biſhop of Lincoln, ver 2.0 2 37 <_— 2 5 d Lo d 72 ll; $ 64 
me Philip Lord Stanbop Arundel Counteſs an r iam ꝰ 
i Howard verſus the King and * 109 
Adrian Cook and Adrian Gilbert, 77 Lord Hunſden, | 1 
2331 Aſpenburſt & Curtis 17 Iac. Lf 134 
Agar & Liſle 187 Ashwithand L. Dareye 234 
Allen & Glanvile 115 Aſtal Margaret & Hugh Ridge 34 & 35 E. 
Allen & Walter 133 liz. 180 
Alkin & Black ford | 116 Aſton Pariſh ver Caſtle Bermidge Chep- 
2 Doctor 230 pel 
& Palmer 331 Alen Sir Roger and Sir Miliam Flow: 
rews & Coup 39 wood ST 
. — & Moon 133 Aubigny L. verſus L. Clifton - 213 
Andrews & De- la- hay 178 Audly and Jennings, 9 Iac 9. 213 
Andrews & Dorrel 190 Auſtin verſ. Pervoyſe alias Gervas 69,77 
Andrews & Fawkuer 266 Auſtin & Kirby 24 
Ap- John & Harris 246 Axworth & Thomas 2 
Armeſey 113 3 FIDE 
Armſteed & Green 65 A 2 Balhams 
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THE FABLE” 


Barns & Robbins 

Barns & Greenly 

Barret & Winchcombe 12 Jac. 
Borrets Caſe 


& Lewellin 62 
et & Howard 181 C 
Barkervilg & Heard 232 
Bawtry & Iſted 218 Ampion & the King 242 
Bayfield & Hawles. 176 Campian & Turner 13 Jac. 331 
2 & Gird 89 Canning & Welby 210 
& Boothby 69 Canterbury Arebbiſhop verſus Gawdy 301 
with & Warley - | , 18. Carliſle Biſhop'vexſus Wilſon 107 
Fg Earl verſ. d | _Carnuamet verſ. Richards 68 
Bell, - — | | — Carver & Haſſe lrig 251 
91 Caſely & Veſton 264 
Boll verſus © ond _ 177 Caſſm & Withes 128 
Bellingam & Gurduer 5 Catilion verſus Smiths Executor 283 
Bellingams Caſe 135 Caſtle Bermidge Chappel & Aſton Pariſh | 
Berryes Caſe 192 66 
Birror & Ward © 193 Cattox & Bidwel 216 
Bick ford & Bick ford 245 Chaffe William verſ. Matthew Nichols, 27 
Bidwel & Catton 216 Eliz. 294 
Binford verſ. Freak & Vxor 51 Chamberlain 184 
Biwgly S. Rich. verſus Dondiego 78, 113 Chancellor de Cambridge verl. Walgrave Sir 
Bird & Cubner 178 FEadward 126,164 
Bird & Snel 2249 Lord Chanxcellors Caſe 214 
Birket & Spendlows © 7 7 Chandler & Thompſon 265 
BiſÞop Thomas, Martin Tailor & Archbiſhop of Cheekly & Kid 218 
Tork verſus Sir William Elvis 315 _ Cheſter verſ. S. George 218 
Blackbor# & Balder 285 Clanrickard Earl & Francis his wife, ver, 
9 & Alkia 116 Robert Sidney Vic. Life, 1, , 46, 273, 
Baud 219 329. 
Blunt Caſe 196 Clark & Clunden 29 
Boothby & Baily 69 Clark & Wood 305,326 
Bowrcher & Smith 248 Clark & Gilberi 335 
Bowreber verſ. Eſſington 244 Clabrook & Liveſey 220 
Bourcher Sir Ralph 137 Clifton Lord verſ. Lord Aubigny 213 
Bowyer & Freeftone 187 Coachman & Hawly 179 
Box & Barnaby 117,268 Coales & Preadman 2 5 3 
Bradſha & Salmon 114 Cock & Jeunour 
Bradſhaw & M ickſtead 116 Cocker & Barker — 
Bradſhaw & Walker 249 Cocket Arthur verſ. Sir Richard Lovelace — 
Braithwait & Hampleigh 105 Cox & Barnſly 


Bray & Payne 76 
Breadman & Coals _ 253 
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| 25 = 7 Gife 8 
5 #& Gee 
Ps Goldſmith 
$54) Bruton. & Morris” 
47 Budden & Wood 
74 Buckle & Reinold. 
130 Burober & Ralph 
190 Burket & Spenlows 
38 Butler & Stukely 
249 Butler & Steward 
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Collins & Darel, 18 Eli. by 
Callins & Thorowgood != 


Collinſonr Caſe 
Colt 5 a+ ah verſ. Bilhop « 4 cum — 
ä 140 
Ce fort & Thea 0 na 
Caſe of ae e _ 
Conisby & a: W 
Conſtables Caſe 2 45 
Coak vide Coke. 
Cooke Adrian & Gil. Adrian, 77 ; 31 
Cope & Lewyn 38 
Coply & Collin: 179 
Cornero verſ. Don Alonſo de Valeſes, - 9,21 2 
Cotford & Wrodroffe, 37 Eliz. togq 
Cotton & Harris [4 188 
Cottos & Twiſſe | 22 


Coventry & HM e 
e. & Lichfield Biſhop verſ. Cite — 


Glover 840 
Connuden & Clark 29 
Cour teen Caſe 270 


Cowly & Dor verſ. 1 & Uor, 129 
Cowper & Andrews 
Cox & Baryſly 


Crane & Tailor 4 
Cranly verſ. K ing ſwell 207 
Crookhay & Woodward 217 
Croſſe & Hedge, 34 Eliz: 171 
Crow & Edwards P 5 
Cuddington verſus Wilkins 67,81, 194 
Culmer & Bird 178 
Cumberlands Count, and Cumberlands 

Counteſs 37,85 
Cuppledike verſus Sir Philip Thirwel 249 
Curly & Fleetwood 267 
Curtis & Aſhenhurſt 34 
Curtiſes Caſe 72 
Cuſely & Pindar | 219 
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Acres Lord, 36 Eliz. 24. 
Dacre Salkeld & Bell vert Lord 


William Howard OI 
Dale & Parry 119 
Dale & S malen 20 


K 213 Dany {rebbi 
8 „ Dorey Lord Ar 
ab Dereyße Darcy Dame 
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Wege 32525 
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6 Dean & Hervingron . K nie 


Dean & ; 0 
Death & e nd bers ha ME 
Delaboy & And ? 178 
Dennis Gabriel verſ. Sir vin 
Penny & Lemman 
Diggs and Sir Fob 
Dimmocks Ca 1 5 
Don Diego, e. Sir Richerd Bin ? «78, 
113 
Don AIP de Valeſes verſus Corner, 796 
* 218 
J. 120 p +290 
EY 293 
YE N {8 215 
Drury Ng 
Ducking & Hiro, N 45,268 
Dunch & Banniſter; 14 Jac. 92 
Rey 4 254 


Arle & Tuck 178 
Edwards & Crow 3 
Edwards & Leet: 190 
Edwards & Graue: 235 
Edwards & Engleton 283 
Ellil verſ. Tardly * 
Ellis verſ. Hide 


Elvis Sir William verſus Archbiſho fork 
Mar. Tailor and Thomas Biſhop F 3 15 


Engleton & Edward: 283 
Ersfields Caſe 329 
Eſſex Sir William & Elias Tiſdale 34 
Eſſington verſ, Boureber 244. 
Evans verſ. Pork & Percival 62 
Evely Stowley 


180 

Exeter Biſb. verſ. Earle of Bedford 137 
Exeter Countefl verſus Lady Roſſe , 213, 
p 236 
Eyre & Ounſtram, 7 Jac. 331 
A3 5 Farmer 
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bree & Sf: 
Farmer CPObil 286: 
3. 3 ns 2536 
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75 2 15 75 
251 


Kere; a 
Faiphner & WARE : 
5 111" * 
Fetberfton, Haugb & Topſa 

2 219 


Pg: . on Ie "= 
& Adams * 395 
— i, Sir Williant and S Roger A. 


n 4 
Fleetword and Curley 5 
"Pp 


Pede Knight | | 

Bod Griffith" 136 
Flowers Caſe 115 
Tem & Molineux verſ. Merion 246 
Peet & Sir James Sandland 72 


| PIG You vol. Lemard Mop; 33 E- 


: 35 
Fofter Doctor & Au 28 $2 
'& itt Pw 25 5 — 
Nauk, & Slater | 
Feok & UVxor — 
Foeman & Waterer __ 
Dr neftone & Bowyer 
Fritb & Oates 


1 & . 
5 * * 


I Ages Calc ! 
Gardner & Age 7 
Garſton verſus Worthington 67. 
* Sir Hen. verl. Kess F Canter- 
301 
139 
284 


730,1 51 
10 


177 


* Hundred val Nori 
Gaybard & Miller 
George & Jaſper verſ. Napper 177 
George Evan verſ. Gillam Vereb Howel, 43 
Eliz. 126 
| Gervas 8 Auftin = 69,77 
Gibbs & Jenkins © 191 
Gibbon & Points 179 
Gibſon & Stoner 81 
- Gilbert Adrian & Coote Adrian 77, 331 
-Gitbert Gerrard & Richard Hilderſham verſ. 
-» William Wright 306 
Gilbert & Clark 331 
Gildridge & Fryer 5 10 
Giilam Verch Howel verl. Evan George, 43 
Eliz. 126 
Girde & Bayle 89 
Glanvill & Allen 115 
Glover and Colt verſus Biſpop de Coventry 


and Lichfield 
Goddard  verl. Briers 1 


Get & Brown 


Gildfmirh & a : no, 
I and Sir Chriſtopber 
Grafton & Maſon. 

Grantham & noone 
coy & Edwards 

Gray & Revell + © 

Gretn & Armſteed © 

Gren & Harrington _ 


Greett verſus Har Nu and Tr 


Gvetnuly & Barns 
Greenwood & Tyler 


Griffith Flood 
Srumſton & Molineux 


GH & Lother 
Griſly Sir George 


Giratnaier & Nichols . 
Se & Py”. | 


4 1 * 
3 — — 


c 


Grobbawm Sir Richard verſus a 


129 


ov 


7 2 E Count Shrew d 
TIE of £04 verſ: . ee 
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Hall & Kent 

Hall & Wingfield 
Halley: Coaebman 
Hanner & Maſe 

Hanſon & Norclife 

Harbin & Uxor verſus Green 
Hardin & Widlake 
Hardingam & Wilton 
Hares Caſe 
Harrington & Deane 
Harrington & Green 
Harris & Cotton 

Harrir verſus Ap. Jobs 
Harriſon William, 35 Eliz. 
Hartley & Uxor verſus Bell 
Hartley & Strede 

Harvey & Dacking 
Haſelrig & Carver 

Hutton & Lake 

Haugh Fetherſton & Topſat 
Hawke & Read 

Hawly & Grambam 

Hawles & Bayfield 

Hayne & Bray 

Heard & Baskervile 

Hedge & Croff, 34 Eliz. 
Herrenden & Margaret Palmer 


184 
113 
195,222 
179 
283 
321 
3; 


es 
129 
214 
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Hide vt ſus Ellis ; bis 4 Fry 8 
Higferds Caſe 1 i > x$2\ 
— Richard & Gier eue 
ns Williem in ri 5% : Sant. Log teirivnt, 
| Hobart 0 . * 
Eder & Tailor es NY bug wn 
ford & Papken” - 
oldford & Plat 
— la nd & Sbelley 
Hollis Caſe 
_ Holman & $ waine, 


ei 
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51 
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WY 91 
| Howard Dom: und Counteſs Arundel venus 
»Utbe King and L. ane * . 
Boviler - 181 
Fel Gillam "we bein bee, George, 43 
liz. \ - x26 
. — 85 — 72,256 
Handred de Gewtry verſ.Novrin' 139 
Fiwſdon Dom. and "Dok. Rex verſus Cronnteſ 
Arundel and Lord ee 
ry & Moore „ 
444 & Cooke 
Hutton Sir Timothy 


aue ws Rochete Biſhop verſ. the Kin * 
119 

Jackron Anne & Do fbr Foſter 

Jacob & Miles 8 

Jamer Dodlor 1 Stirn LM G * 

James & Pits © 2036 K 

Faſper & George verſ. Ney wy 

Jeb ſan 4 : 1 My | 170 * Wl 

Jenkins &. & o ·˖· 25 

Jenner &- Co A bb 

Fervorſe & 55% 

Jeſus og 

Tnche & Rolle : 

©Fobn Jones Caſe \ 3 

buſon — bn 

Jonet Caſe 

Jorden & 74 ilke⸗ 

yy Hatry 


5 Temman ind 


bus tie 5 255 * e Þrej "and 
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yew Manſy, 2 
Kenedy and Parker 
Kent and 

Kent and _ ; 
Key a Merſralt verſas M 
 Kibbet and Lee 


Ki and Auſtin 
Kneeland and Rich + 
Anight and Flood Z. 
and Chineley * 

The Kings Can.. 
The King verſ. Biſhop of Norwich | 
The King and the Lörd Hunſdon v 

- Counteſs of aa and Lord, wa ? 


Fr 1 14 


as * Sidley 

Laue and Mallory 

Lang bam and Vi — wy Fu 

Eaftlow and n . 

'Eawrence S. Jobn Neil and Word yer 
- Parker | 

'Lawiriig and Hunt | 

Laws and Scot n 

Leu and Payne, 14 Iac-. 

Leuſbam verſus Row and OY 

Land Kibbe : 

\Leets and EA 

[Eves verſus yas Ys mx 

"Loicefter Comntefs and Pine 

Loicefter ver ſ. Sir Vi Real 

 Leifteld Dodlor verſus Tiſdale 
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Leg Robert verſ: Dane rob po 150 


Clement Cooke 32 
:Leiſure Sir St 214 
#35 

62 


en verſ. \ Hare 

enny 

; Exwellin and Borrow - 

Lenyin and Cope 25:8 
g Lichfield 


Patt 
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2 and Coventry Biſhop verſus Colt m and 


ry Caſe 
e S. Stepbens Caſe 214 
| Ewcbs Caſe | 247 


= 


— 4 Jac. 331 


Liſte Vic, veri. Clanrickerd Earl, Wee. 


E Sir 1 Richard verſus Arthar coke 
— 


— Clasbrook, 220 


125 and 2 2 Jos, 33 
Mannering Six Arthur.vexl. nt Dennis 
202 

Moyer Leonard verſus Wilſen and Foſter, 
33 Elia. * 35 
Neri bam Jervas verſus Lord Darey 120 
Marriot Robert and Tawling Andrew, 42, 


eee N 


N 373.329 


Montagne and Shelton | r 118 
Madge and Rom verſus Ledſham 69 


— —— Wharton bo 4 


Pd 


aveand Moore | ++ Li 41186 
N 
N 1 verſus Jefter and Gx: 117 
Napper and Seward :\ 22248 
Nappers Caſe 246 
Naylor and Biſhop of Lincolue verſus Man- 
e. ſus Needbem Geinge at 
—* er ver and 
of Wincheſter 158 2 
Nes — Sedife 127 
Nevill Wood and Sir oven Lone verſus 
. Parker nee 
Nevill and Tafien „ . 153 
Nevil. d 6 327 
30 10 
Niebels Raynbred 88 
Necbols and Grunnion 45 
Niebols Matib. verſus Will. cla 29% 
Noreliffe and Hanſon .33t 7 
Norris and Hundred de Gawtry 139 | 
Norris and Truſſel verl. Stapes 210 
Norton S. Daniel and Sym: 1 
- 43 Eliz. | 180 Norton verſus Molineux & Ford 246 
and Parry RS: 249 Norwich Biſhop verſ. Dom, Regem 75 
Marſhal and Steward _. 129 
Martin verſus Merſbal _ 7 63 
Maſes Caſe | 283 O 
Maſon and Grafton 245 
Moſon and Poland 305,326 Ates and Frith 130, | 
Maſſy and Pridd 8 Ogletborp and Maud 128. 
Maud and Ogletborp 128 ON verſus Raynolds 265 
Y May and Siden ham 180 wand Vernon „ T5 
Max ham and Reiser 187 05 Tho. verſ. Anthony Morton 138 
Meade verſus Peaſe and Stileman 9 Ormond Comes X 384 
Merefield/ Caſe 51 Ocrbaſton and Keble 49 id 
Meyres Cafe 272 Osborn S. Robert and Roll S. Henry 20 
Michael and Mortimer 206 Ounſtram Eyre, 7 Jac. 3389 
Miles and Jacob 6,263 Owen and Holt 77 
Miller and Swinnerton 177 Owen and Keer 989 
Miller and Gaybard 284 Oxenbridge and Skeat. 84 
. Minors and Ligbi foot, 4 Jac? 331 5 
Molineuæ and Ford verſus Norton 246 
Moelineuæ and Grimſton 251 
Mooxe and Andrews 133 


14% 


TY A 


P B 
* . 443. 
22 3 4 P. & M. 5 
Palmer & Pape 792 
Palmer Margaret & Herenden — 
Palmer & Amphurſt | 
Panne] & Smith 4 246 
Parker & Pereivall verſ. Ran: 62 
Parker & Keneday 19 


Parker verſ. Sir Jobu Lawrence, Nevill and 
Woed 


.70 

Parker and Parker W 76 
Faker and Banks ; ibid. 

3  Parkburſt & Powell 209 

Parry & Dale 119 

Parry. & Paris 209 
Partridge & Binſly - 88 


5 Ranling Andrem & Marriot Robert 42, 43 


' Eliz. 180- 
Payne. & Lea, 14 Jac. 191 
Peaſe & Stileman verſus Meads Hig 
Percivall & Parker verſus Evans 62- 
Perkin & Perkin | 128 
Peter & Stafford 244 
Phillips verſus N vod * 1 
Pickaver 
Pie, vide Pye, 

Piggot & Walter 116 
Pine ombe & Rudge 3,28 
Pindar & Cuſely 219 
Pine Leiceſter Counteſi 38 
Plant & Thorley 176 
Flat Lady verſus Plummer 70 
Plat and Holford | 266 
Plummer and Lady Plat 70 
Points verſus Gibbon ; 179 
Poland & Maſon 3053, 326 
Pope & Skinner 72 
Pope & Palmer 79,212 
Poulton & Uxor verſ. Cowley and Uxor 129 
Pomel'& Parkhurſt 209 
Pomel & Wind 305,327 
Pridly & Maſſy 68 
Eroctor Sir Stephen verſus Darnbrook 138 
Puckering Sir Tho, 90 


Puleſton Rich. and Biſhop of Wincheſter verl. 


Benedict. Winchcombe 165,193 

Purnell Tho, verſus Sparke 73 
Pye & Cook 128 
Pye & Lovell 204 
Pye & Thrill 135 
Pye & Deane 250 
Pye & Weſt ly 245 

4 
2 and Nil 130 
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R and ay”: G Nn 
Ratcliffe verſus Dom. 1 321 
Rawden verf. Strut W 5 116107 Gp 
/. Raynbred and. Nichols ? 88 . 
Read and Hawke | 16 
Read and Spicer | 1x. | 
Read Sir William verſ. Lise 68 


Redding and Keniſham, 33, 34 En: 170 


El Halter verſ. Sir Edward IM irbi- 
po v 181 
Revell and Gray, 134 
Reynolds ver\. Okęley 265 
Reynolds and Buckle 326 
Rich and Kneeland 17 
Rich and Shire 35 
Richards verſus — 68 
Richards and Speake 296 
Ridge Hugh and Atell Magee 24, 35 _ 
iz. 

Rives and Moxhan 207 
Roberts and Toung 286 
Robins and Barns 


Rocheſter ** and 2 — the 125 


| 17 
Roll Sir Henrya and Osbarm Sis Reberd 526 
Rollers and Inche 


Rofſe Lady verſus Counteſi of — 2 - 3, 


| 136 
Rom and Mudge verſus Ledhnom | 240 
Rudge and Pincombe | 3.28 
Rugles Caſe 78 


82 Bell and Dacre verſ. Lord al. 


liam Howard 


| 91 
Salkeld Thomas verſus Howard Dom. 218 
Salmond and Bradſhaw + 114 
Salter and Taker 212 


Saltmarſh verſ. Waterhouſe and Tir 263 
Samback and Howell ©: 


l 13 

Sandlaud Sir James & F 0 — 
Savage & Day 85 
8. John & Fohn 78 
8. John and S. Digg. 138 


S. Andrews Will. ul Tork Archbiſhop, 
' Connteſs de Shrewsbury. and Hacker 184 


8. George verſus Cheſter 218 
Scaife and Nelſon. £27 
Searlet and Stiles "192 
Scot and Wall 247 
Scot and Laws 327 
Searl and Prohibition 121 
Searle and Williams 288 
Seward and Napper 248 
yy Sham 


5 bas & Tailor | 176 


— Wilſon 7 330 
eild Dom. & Rateliffe 334 ely & Butler „ 
4545 belton & Montague 6 118 Sele & Undenbill 113 

Shelley & Holland | 302 Sturges, 13 H.7; 182 

Shere & Rich N 89 Sudbury verſus Steward & Uxor 284 

Shereman & Farmer 248 Swayn & Holman 179,203,226' 

-Sherly S. Jobn and bis Wife verſus Barbara Swinerion & Miller een "hop 

Woo 7 71,104 Sydenbam &. May | 180 

' Sherly S. To. 115 Symt and S. Dawiel Horton 12 
8 Sherly & Underhill 327 4 | 

Sberrot & Spray 248 T 

Sbrewsbury Counteſi, Arecbbithop of Tor | 
rand Hacker verſus Wil. S. Andrews Tb and Salter X 112 

| 184 Taylor and Holder 12 

Shravrbury Counteſſes Caſe "299 Taylor & Shaw 1 = 

Sidly & Lancaſtel, 264,272, 282 Taylor & Thorp 

Skeat & Oxenbridge 84 "Taylor Martyn, Thomas Biſho * and . | 

Skinner & Pope | 72 | biſhop of York verſus Sir William Elves 

Slade & Drake | 295 315 

Slater & Fraukl ? 126 Temple e Balden 202 

Slawneys Cafe © - 83 Terre- Tenants Counteſt Darby verſus bi- ; 

Shlowley & Evely 180 tingbam & Uxor 282 

Smalet & Dale 120 et herton & Loggin 18 

Smitb & Spendlow 84 Thirwit Sir Philip verſus cup 249 

Smith and Uxor verſus Soi 216 Thomas John Axwortb verſ. 

Smith & . | 246 Thomlinſon e Laſftlow 88 
Smith e B 248 Thompſon, 3&4P.&M. , 132 
wits Extelter ver WN 283 — & Comfort 192 

Snell & Bird 249 Thompſon & Chandler 265 

Somerſet Comer 2114 Thompſon & Lambe 304 

'Southwell Colledes 1 Jab. Londen 303 Thorley & Plant 176 

Spark Jo. verſus Purnell Tho. 75 Thornborough verſ. S. Richard Grobham 82 

Sparry & Marſh 249 Thornton verſus. Jebſon 140 

1 Spathurſt Caſe go * Thorp & Tailer © 249 
payne verſus Baker 8 Thorougbgoed & Johnſou 6 

Speak & Richards 206 Therougbgood & Collins 185 

Spes obert, 14 Jac. ö 1 80 Thrill VET ſus Pi 'e 13 5 

Fpencer & Brook 6 Tiſdale verſus Dodlor Leyfeld 10 

Spheudlows e Burket 7 Tiſdale Elias and Eſſex S. Wil. 34 

Spendlow & Smith | 84 Tocker & Loane 191 

Spiger & Read 62 Topſal & Ferrers 175 

Spray & Sberroe 248 2 Fetberſton Hough 251 

Stafford verſus Smith and Vxor 216 Tracks Caſe 236 

Stafford verſus Peter 244 Tredways Caſe 73 

8 tanbop L. verſ. Biſhop of Lincoln, Milli- Tuck & Earle | 178 

-ems and Adamſon 237 Tufton & Nevil 155 

85 tape verſ. Norris and Traſſel 210 Turner & Campian, 13 Jac. 331 

Steward & Marſhal 129 Twiſſe& Cotton 265 

Steward & Butler 177 Twiſt & Holmes 51 

Steward & Uxor verſ. Sudbury 284 Tyler & Greenwood 314 

Stileman and Peaſe veil, Mead 9 V 

Stiles & Scarlet 192 VE & Onſlow 3 

Stoner & Gibſon 81 Vicars & Langham 235 

Stone & Wheatly 180 Virely & Gunſton 84 

Strede verſus Hartley 305,326 Underbay & Underhay, 34 Eliz. 171 

Strut verſus Rawden 69g Underbil & Stukely 113 

Stub. John. Caſe 109 Underhit & 5 "+ Wal 

2 


THE TABLE. 


wW 
W Addingtons Cafe 
| Walgrave S. Ed. verſ. an bl 
Cambridge 126,164 
Walker and bradſhaw 249 
Wall and Scot 247 
Walſh and Wray 6 
Walter Remmington, 16 | ic. 181 
Walter and Piggot 116 
Walter and Allen 133 
2 verſ. Weaver 134 
and Biccot 19 

Harley and Beckwith 219, 
Warner Sir Henry verſus W ard 1 
Waterer and Freeman 205 
Waterhouſe and Uxor verſ. Saltmarſh 263 
Vat, S. John verſus Don Alonſo 79, 212 
Wats and Conyby 247 


4 2 * - 
r 


Wayniford verſus S. Henry Warner 127 Parker 70 
Weaver and Ward 13%, 16 00d Barbers vorſus N erley 8 * + 
TPebb and Vollaſton - 1 Wife © 70,104 
Webbs Caſe Had and FM = 119 
; a — Canning 13x s : Whid ” Philips CY 15 125 
Math and Pie 24500 nd Mi OT 05,326 
j 22 ind Caſely 2 and Miilis Fi * 
: Wharton and Muſgrave IL Aida ofſe arid he N E * 104 
1 1/heatly and Stone 180 Woodward and Crookębay 217 
I bittingham and Uxor verſ. Tertenants of Worceſter Pp =: 
tze Earl of Darby 287 Wray and Walſh ©. ) 1% 56 
: VWickftead and Bradſhaw 119 Wright and Mike 134 
VMiqdlakęe Walter verſ. Harding 2 Wright William verſ. Gilbert Gerrard and 
|  Wike verſ. Wright 134 Richard Hilderſham 306 
: Filbyand Quinſey 130 
' Wildenand Wilkinſon 269 Y 
Wilks and Jorden , Ardly verſus Ellil 8,268 
Wilkins verſ. Cuddington 67, 88 Tardwood and Nevil 327 
Wilkinſon and Wilden __ erk Archbiſhop and Danby, 7 Jac. {I 


| Williams and Bridgman 
: Williams, Adamſon and Biſhop of MED 


verſus Philip Lord Stanbop 237 

' Williams and Searlt _ 
Wills and Woodhouſe 264.281 
| 3 — Foſter verſus Leonard Mapes, 
35 

WW 2 — Biſhop of Carliſle 107 
IWilſons Caſe 130 


Withes and Caan 


Wilſon and Stahbt 330 
Wilton and Hardingham 129 
Winchcombe and Barret, 12 Jac. 38 


Winchcombe Rænediò verſus Bichop of Win- 
cheſter and Rich Pnlleſton 165,193 
Wincbefter Biſhop and Pulleſton verſus Be- 
nedift Winchcombe 165,193 
Minchoſter Biſhop and George Needham verſ. 


Anne Needler 220 
Winckfeild and Hall 195,222 
Wind and Powell 305, 327 

- Wingfield wi; gs LE 254 
Winſmore and-Hbbart ,- 313 
Wiſeman and Lamb Fe — A 70 


— > 128 
Withipole 8. Edward — Walter Rem- 


mington, 16 Jac. 181 
Nivel 8. Marmaduke 45 
Mol laſton and Webb 18 


Wood Nevil and S. Jobn Lawrence verſus 


Tork Archbiſhop and Coke verſ. Brickhead, 
118,197 
Tork Archbiſhop,Counteſi of Shrewsbury and 


Hack verſus Will. S. Andrews 134 
Tork Archbiſhop,8 Martin Taylor & Themas 
Biſh. verſ. S. Vill Elvis 315 
Toung verſ. Radford 3 
Young and Maddox 209 
Toung and Roberts 286 
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den, oꝛ the peirher eſtate toreturn, is to come into aud th jon, yd in ſe | | 
rales;- the Keverteris tobe made to them both, andſo are the books 3 H. 6. 2, 352-20 ES. fee. 
20 b. *. Baiek 372 Regiſter 238. Nat. Br. 3 q . 11 "= 


Br. 210. 
But 
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Pl 7 2. 5 | 
LL he be SS, : -> 44 * 
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i 5 77 2 verſ. 


Fe 
— 


. Thomas verſ. 

| Harding 5 Axworth 
oo Wt nab in a medon inKeverter, —— nothing — already — 

ut the right onlp returns, chere the right map be laid to return either to 

33 H.6. fo.$4. 18, Wife alone, oꝛ tu the husbaw Fond wite as Danby reſolves plainlp in 33 H. 6. 

6:20. 3H.5.13.38 E. fo. 54. vide auxi quelque fois il femme . fois tant al baron que femme 18 H. 6. 

3: 16. 18 E. 3.3. 20. 5 H. 3. 13. 38 E. 3. 16. & 19 E. 3. 3 Report de R. Thorpe & ceo cas d' un carbonel, 

breve fuit abate pur ceo que le Reverter fuit mis tant al baron & femme. 


Trns. Walter | Wwidlaks verſus Harding: 


Somerlit. ee Alter Widlake b2ought an action of treſpaſs againſt Agnes Harding, fo 
Hill.8.Jac.Rot, 2069. cc taking dfa 2 at Baſington. The defendant vieaded, atone 
* John — Do 4 — houle 7 land xp 2 in od fi pee, bob 
Devi to A. for den in ſoctage Elealed it to the plaintiff foz 99 pears, pielding leven ſhillings 
years, and the Tohe- © a pear rent quarterlp, bp even potions: and after bp his will did deviſe the 
ritance gives fee. cc reverſion to Agnes Harding and her heirs in te ſimple; and that foza quarterg 
-/5---<-4 rent behind the diſtrained the Pozrenger inthe houle deviſed: the Plaintiff 
Geer, <ronfteſling the ſeinn of Francklin,and the Leaſe to himſelf and the death ok John 
<4. EFrancklin, convepedthereverſion to Edw. Francklin by deſcent, and traverſed 
s 74 ©the devile to the defendant, modo & forma. The Jutpfind that John Franck- 
<[1n did deviſe the houſe and land to Agnes in thele wozds, viz. Atem, J do give 
, and bequeath unto my Colin Agnes Harding and her aſſigns mp now dwelling 
£ houſe, with all the lands belonging to it, Tos the term of ninety nine pears :; 


| — T4 1 N ; h 9 
| —--- 2494 And mp laid Colin Agnes Harding ſhall have mpJnheritance,if the Law will 


5 ce allow it, And they found the rent behind, and that ſhe had diſtrained the diſh 
Judgment. ce foz the rent, and it was adjudged foꝛ Agnes Harding, that the deviſe gave the 
«land to her and her heirs. | 


Iucerti nomints & temporie. 


Banc. le Roy. Onſignor Coke Chief Juſtice, re porta ceux points in Capias in Banco Regis, 
LV 1 That when two are bound in obligation jopntlp and ſeverallp, c the Ob- 
Divers Executions lige ſue one of them in the Common Pleas, and the other in the kings Bench, 
upon joynt and ſeve- and had againſt him in the Kings Bench a Capias, and took him in execution, 
ligarions. and after took an Elegit againſt the other,andhad lands and goods deliveredin 
"> T2 execution, as he might well, that thereupon the other in execution by his body, 
had an Audita Querela, and was delivered: and becauſe the Judgment in that 
tale muſt be, that he be diſcharged of the execution, he ſhall never be taken a- 
gain, though the land taken in execution be evicted, | 
Elegit Peremprory. And he ſaid allo, that if an Elegit be ſued out and ſo entred of Recoꝛd, though 
he get nothing bp it, pet he ſhall never have other execution, till fo be 
C -Paſc, 23 — found; and therefoze no man will reco2d the execution, until ſomewhat be found; 
"4 agent by But Quære; #02 it is noelection of nothing. And as the Hiecozd ſaith, that he 
the whole Court (ac- did chule, which is not the Wꝛit, but lands and goods: ſo the lame Hiecozd up- 
cording to the opini · on the return aſſures that there are neither, and theretoze all idle. 


on in this Caſe) That : 
a capias doth not lie after execution ſued forth upon Elegit againſt the ſame perſon; the reaſon is, becauſe upon the prayer o 


the party to have an Elegit, it is entred upon the Roll, Elegit ſibi execution em per meditiatem terre, ſo as here is eſtopped by the Re- 
nd yo have another execution: but by the opinion of Hobart in Foſter and Fackſon Caſe here fo. 57. that muſt be intended 
when the firſt writ is returned ſerved, but if upon it Nihil be returned, thena capi as will lie againſt the party notwithſtanding 
the Elegit ſued forth. 


Cornwall. 


Zohn Thomas verſus Axwerth. 


Com. Pleas. Paſch.1 2, 0 [? an Action upon the cale in the Common Pleas, by John Thomas an Attur⸗ 
Jac, Rot. 352. « Lnep againſt Axworth fo2 theſe wozds,This ig J. Thomas His wziting, innuendo 
ce the Plaintiff, he innuendo, & c, hath foꝛged this warrant, Quoddam warran- 
tum per quendam Richardum Buller Mil. tune yic.Com.przd.exiſten. ſuper quoddam 

1 breve de Capias per quand. Margaret. Hog verſus præf. def. extra Cur. de Banco proſe- 

Iunuendo will not in- cut. eid. Vic. direct. innuendo upon not guilty pleaded & found fo2 the plaintiff. It 


large words. was moved in arreſt of judgment, that the innueo, would not ſuppozt the — 
as 


2 


— 


Tong verſ. Pzncombe verſ. 
Radford. 5 Rudge. 04 3 


the wozd warrant alone being of uncertain ſenle ct the matter ot the action ſhall 
not be enlarged noꝛ aſcertained by the Innuendo, ag Pox innuendo the French 
Por, of which opinion, I was and am; And note that after in Trinity Term, 
in the cauſe of Yardly and Elbill, this caſe was vouched as adjudged accozding 
to my opinion by Juſtice Nicholls and Winch, But it was not adjudged, but 
that ſhews their opinions were concurring with me. | 


Tong verſus Radford, 8 
Iectione firme bn Charles Long — Robert Radford ot à houſe and Gar- paſch. 11. Jac. Rot. 


t 


99 G Ge. He. 


pon whom the ſatd Anne re⸗entred, and made the Teaſe unte Yori te plattt 4 


was at the firſt the — and that the husband was po 


Pixncombe verſus Rudge. Covenant. 


1 A My Pincombe and others plaintiffs bꝛought an Action of covenant againſt Devon. 
A Jobn Rudge, and declared that Rudge the defendant by his indenture da- 
ted zo. Octobris 32. Eliz. did demiſe unts them all his lands in South Molten, Hill.; Jac- Rot. 941+ 
in the tenure ol J. S, by thele words Dedir, conceſſit, demiſit & confirmavit — 
ce unto the laid plaintiffs Habend. & tenend. foz their lives, rendꝛing 30 pound 2 
da pear rent, with this expꝛels clauſe of warranty following, And rhe ſaid Aion of covenant 
John Rudge & his heirs all the ſaid pꝛemiſſeg unto the ſaid Amy, &c.againſt all upon 4 warranty real. 
< perſons,claiming by, from oz under the laid John his Anteſtoꝛs, oꝛ heirs, ſhall 
and will warrant, acquit and defend, during the tezm afozeſaid. This was a 
grant of a reverſion upon aneſtate fo2 life, made to one John Pincombe and o- 
*tyers in 15 of the Quen,by the ſame John Rudge who did atturn to the grant 
to Amy and others: And the lame John Rudge in the 3o pear of the Queen, 
Thad denied the pꝛemiſſeg unto ont William Hunt fo2 term of pears to begin 
alter the death of the ſaid John Pincombe others. After all this, John Pin- 
** combe the laſt tenant fo? life died, Amy Pincombe and the other grantes of the 
V 2 Heverſion 


| 
eee. 


v. Cro. 2d. 
Nluerton: pars the Arn 
fave Cale, rſt Action wag laid. 


— — verſg — verſ. 2 
Wi barton. — 


intheE 
| that though 

and imꝑe EEE butofa- 
e fo2 which 1 could neither be a utter, no2 Warrantia 
0 lo that the there had been 23 in the Warrantia Chartæ in 
| nentry NTT Eject' firmæ upon this 
Acad, by on the War- 
85 nope ere 


Muſgrave verſus Iharton; 


Error. Chee: Chamb. Ertl, Muſgrave had judgment againſt Thomas Wharton, Admin. of Edward 
Muſgrave upon an obligation of two hundzed pounds, and the ation was 


Weſtmerland. Trin. 9. 
_ des, —— laid in the Countp of Cumberland. Afterwards the plaintiff upon the lame 


b a Scire fac. in Weſtmerland, and had judgment upon two Ni. 


Fee Dante id bils, And ns 6 a wzit oferroz that jndgment was reverſed in the Exche- 
2a Scire fac, mult be bought? in the ſame County where the 


TY Chec, Lane verſus W 
Camb. London. 


one — — 


2 
/ FE e. 

gereafhe wag pe frobe Executoꝛ to William the father, in confideration 

* 25 The ae en at the ſpecial DEE, of the defendant would deliver unto 

id ſtatutes, he did pꝛomiſe to pap unto him fifty pounds at one dap, 

"i <a am fr at another, and avers that he delivered the ſtatute, and the dekendant 

paid him koztp pounds, of the firſt fiftn pound, E the reſt he hath not paid; upon 

iſſue non aſſumpſit, it was found fo2 the plaintiſt, damages were one — 


a 
8 


Car diner verl.? Wilkes ver "ow ver | 
Bellingham. Jorden. Edwards. EEE 7 


| 3 nds, ) w — Bench. And now a W itof 
Erro being b ; 112 — Gene the judgment was n 


2 though it doth not appear that the defendant was only to be 

— —＋ ſo wann e no ppc reh pet h were delivered | 
to the plaintiff with intent. to lag he might cance | | 
them, 5 and that at — | ? 
in hope of his pzamile he did deliver them out Cs him NO, 5 
it is a ſuſſicient conſideration. p 
"Ga diner verſus Bellingham. : 

AR Gardiner an Aſſumplit againſt Thomas Belliogham, andde- aſmp. 
D 


Tru. 10. Ja. R. 492. 
of B. le Roy ap 


| Or EET Cham. prædidt. Tho- 


e niis per prædict. R. habitis & receptis, did aſſume to to the plaintiff mam de In aſſumpſit 
ce debt, chat he hach nat p aid it. Dpon iſſue non aſſumpſit ir was an rhe hyp — 
« plaintiff, and ſeven — five pong n er — —.— Lat; 

— — — — | | 


y mber: the erroꝛ "aſſigned was, 
<eauſeof th debe n . f ce ae — on 1 ſay where 
ce defendant was ar Rae a — 
Ke —— — Lec, 1 ufficient 
generally that he wag indebted becauſe e that map be fo2 — ide wareg 
debts upon ſpecialties, pet this is certain enough, fo2 as 

merchandiles as the paſturing, and wheat are Nefonaltt inns, eu when 

Aſſumpſit map lie, and map be turned into damages, and it requires not 

u en as if it were an action of debt upon the verp contract, | 


4 11 
4.8 
4 ÞY 


OD 6 


Wilks verſ us Forden. St 2 Erde. 


Homas Wilkes ughtan Ejeckione firme againſt Rowland orden weng Salop Ba. R Tuch 
demiſe made of certain land in Wbarton — — j upon Chamb f.. Jac. Rot. 


bp Edw. Bri 0 
< iſſue not guilty, — the plaintif nh f judgment Alen rhat he that he death — 2 


cc ſhould recover the poſleſſi yet egy E eighteen pound damages Ecoſts. ty to the writ. Er- 


< Hereupon erro? aſſigned was that Edward Bridgeman hers 5 PEO e ror in fact out of the 
«right of f rh bd d a ite and e, and Aan eee ane dap af of the — Kings Bench. 

ment, and ſo the lea foze judgment to 

erroneous, Jt was — and — affirmed, 


it — 
gred, that in the Exchequer Chamber judgment may be re 


Fact, as death of the parties, oꝛ the like, where the Wzit is abſlurelpabared 


there is nocolour in tale where the erro2 depends the death of 

that is not party to the ſuit, and upon the title of the land foꝛ the defendant — 
ap that Bridgeman was ſeized in his own right o2 the like, which were tore-ex- 

amine the whole title in the Wzit o k Error. 


Crow wards Edwards, | . _ © Debt. 


1 Obert Crow bꝛought an action of debt upon an obligation ot firtyponds London R ie oye 
R againſt William Edwards, foꝛ the payment of thirty one pounds ten ſhit ſhit- Tee — Paſch. 
lings at Coventry, ifſue taken that the monep was paid at Coventry, and pet eng vitae by con- 


_ < bpconſent of parties and paper rule of Court, the iſſue was tried at London (ac. 


< and found foꝛ the plaintiff and judgment given, and upon judgment a Wꝛit Nine from Town, or 
of Erroꝛ bꝛought in the Exchequer Chamber, and the judgment reverſed ; foz ?-iſhin che Record. 


conſent of parties map not change the law. —— 


Baynhams Caſe, 7. fl. 5. ). Tryal of Villinage altered from natural Tryal by conſent of the parties. 44. E: 3: 3. The Demandants and 
Tenants conſent, That two of the Knights in a Writ of Right, ſhall be Eſquires, although by the Law they ought to be Kvighrs, 
yet it is good though againſt the Law being by conſent of the parties; 


., 


recover the term / le. 2 ene, 2 


th S Cool 12, 
Re! a v. / 2 


4 + $5 4 $ 
—— 4 1 2 


6 tes verl. Woot ver. 2 Ab xerſ. y 
Jacob. — iS Hr. | 
a 2 
Caſe. "Ales verſus 45. wy 
B. le * Exc Dward Miles bromght.an anten of the caſe againſt Francis Jacob fl 
4 = 72 wodg, Chou Inndende, & c. haft.Boiſoned Smith quendam Cone 655 
r — 215 innuends.. Nn it hall coſt me a 2ed but J will 
| I” + La it. And further declared that the defe mer malice arthe 


Eee, fo . bd Gon! delivery holden at Bury, pzocured him tobe fallly india 


Le foes Keel, dux. rar te bop given poiſoned dꝛink to Smith, to the intent to popſon him, where- 


Whereupon Miles Was acquitted. Vpon iſſue * _ 
Damages ſeveral, and tp it wag found foz the Plaintiff, and damages ſeverallp foꝛ the woꝛd 
| 1 — ſeven = Kb and fourteen poi colts nter, W. 


coſts intire. 


for the Fndkement ith 
; becauſe there was) taule of uit h warranted oft 
x of the ſuit wag g without caule, th 4 


Treſpaſs. - Brock, verſus Spencer. 
Soutbhampton. nlinm Brock b an actton of — ang, ohn aer 'fo2 cut⸗ 
B. le Roy & LE L Ch. # certain Oaks, timber and wood at 
4 cc W pee it 2 called Newlands in 
ce Hurſley afo:elaid.To his the defendant eadeth that Newlands was cuſtoma- 
Hill. 8. Jac- Rot g3h. © . _ of the Panoz of Marden inthe of Hurſley afozeſaid. And that 
Viſne, —— y oe — rty Mano? of Marden a hoe rae Copphold tenants 
fell timber, Gr. amriff traverſed 


ahe Ton or Pariſh * the ſame tenementg might 
ah 1H h «Rings Bench. ell chat Be. Bev even pounds in the 

| 5 ® Bench. Then died Brock theplaintiff, and Spencer bzought a Wzit of 

« eres agaanlt Sir Thomas Savage, — exetutoꝛs, andi one erroꝛ al⸗ 
<«Sgued was, that the Venire fac. fo: tryal of the tuſtom was, de vicineto de 
* Hurſley, and uot de vicineto parochiæ de — But all the Judges in the 
Exchequer — enough, foꝛ ſince it was firſt laid 
that the treſpaſs was done at Hur ſley thallbe underſtood a Town, and 
enthedefenda 


th ut ſpeaks of the Sarl f ley ole elatd,they ſhallbe under- 
Laren ee and — founer judgments were cite accozding, fox the woꝛd 
afozelowd}] couples them, 


Error. ; Walſp verſus Wray. 


9 Jac.Cornub.B. «© Md the verp like was adjudged at the ſame time in the Exchequer Cham⸗ 
55 Rog — 1 ce ber 282 Alice Wal — and William Ray — defendant, 
— — wa al in a Mꝛit ol erroꝝ, in an action foꝛ grinding ot᷑ Coꝛn at other Mills contrarp = 
Townor Pariſh, the cuſtom, and the ence was, that in the pleag there wag mention 
. «gf Liskarred, andtheP of Liskarred afoꝛeſaid, and the Venire-fac, wag de 

| cc yicineto of Liskarred —— enough fo2 the reaſon afo2elaid. 
Nota: That both the Town and Parith are upon recoꝛd. J hold that it 


would be afaulr to take the viſne from the other, fo2 it hath no warrant from 
the Record. 
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Spendlowes 2 
veri: Burtet &. 


2 verſus 2 Treſpaſß. 
e Börket len Noe — n 


« . — u, an r — 
4 the P: ebenda' . Lege ban 
ne Lincoln, was ſeizedof the "Pa 


© ebendary Jobs Pest 77 == 
s An the (Oe: 


death 8 


ce Thom as'B 
(19 


 Earvil, cle 
upona clo 


\\cover, 2 a 
in time, and 
\ ation of the Lea 


mation of the Leaſe, and 15 1 — not — and chenwhen 
he entred the Parſonage,he was leized in his demeans as of fe, and ſo did 
defeat the Teaſe totally, ſo as it could never revive oꝛ take place againſt any 
ſucteſſoꝛ whatloever, * * which realon there is a large diſcourſe in the Earl ol 
Bedf. tale, Lhe. . 2 fol. 5 7 Andthough —_— ſeems rn onthe co lib. 5. ſol. & 
ath not the right of fe ſimple, he expound himſelt as to the bring⸗ 
ff the wꝛit of right, but otherwiſe the act ol —— is it which charges 
27 55 And it ſufficeth that the Patron 02 Ozdin aryds o2 aſſent. 
nd therefoze 6 E. 6. Dyer 69. Jt a Parlon make a leaſe, oz charge his glebe 
to begin after — death, and the Patron and Oꝛdinary — it in his lite, this 
ſhall bir bind his lucceſſo2s, | 


Baker yerl. 2 — 4 verſ. 
Spain.? 


Inter yerſus Spain. 


Blanc. Com. pleas Hill. cc Ilia Baker bzoughtan action of debt upon an obligation of fifty pound 


— . „% on dens 1 ob- 


— vr it 0 cc 
np to alledge de- 
mand expreſly. | 


Tt is otherwiſe in ju- 
ſtifying of Entries for | 8 S 
non payment of rent, that helnth pa! mip n in the. 
— fo2m ere wang, k never . | 
4 in 3 e r 2 
it was behind. . then alter the 
— rent behind, which is true prima facie, then the defen- 
vant rejopns that he was there ready topap it, and no man did demand it, and 
Judgment. — demand comes in iſſae, and fo ent was foꝛ the plaintiff: 
Bond to pay rent it And in this cale Juſtice Warberton — it was relolved in a fo mer caſe 
muſt be rendred, but in this Court, that a rent was reſerved _= a leaſe, the — by 
upon the land as rent. ae eren r without demand, bit he is 
And ſo it was reſolv- to the leſt „ but ro tender it upon the land, foꝛ he hath — 
edPaſc, 26.Eliz. in humſelk to Pap it, las arent, and where the law will. 


Co. B. in Byſby Vicar 


of Pancras caſe, that if the leſſee covenantts pay all the Rents reſerved in the Indenture of Leaſe ; or be bound to Dry them; he 
muſt pay them without demand, at the 4 an he ited for 2 N thereof. | 


Partition. _ : | 84 Caſe of [Biſeines. 
Incerti nominis. i 
Eſſoines in writs of Whit ofpartition was bo again &,whereofone was eſſ6ined, and 
partition ſeveral A the other two likewile — fon lever ach, Eſſoines the demandants Coun: 
Weſt, 1. c. 43. fel ſaid that then could not Have ſeveral — becauſe that the ſtature of 
Weſtm. i. cap. 43 — — that manpTenants ſhould have but one Eſſoine, 
as if then were but one Tenant: whereupon n J lookedupon the ſtatute in Court, 
and ſaid that J was ot opinion, that that ſtatute was not to be underſtd of a 
wꝛit of partition where nothing is in queſtion but the diviſion of the land, but 
where che righrol the ſandwas' in queſtion. And that the woꝛds of the ſtatute 
. didimpozt ſo much, which pꝛovides againſt the delay ok right by ſeveral El⸗ 
loines. And the Ao rap — being asked, laid that their Pꝛeſidents were 
fo that they might ſever in Eſſoines in a Wait of partition, and that after ap- 
g pearance : and after Trinity Term 12 Jac. motion was made, that two being 
Eſſoines ſeveral for vouched inthe Formedon in Reverter,bzought bp the Earl of Clanrickard and his 
vouchees.38 E. 3-18- Labp, againlt the Loꝛd Liſle befoze an appearance, one of the vouches caſt an 
effoin, and it was accepted unto upon the ſaid Statute. But it was relolved, 
that the ſtatute was to be expounded of Eſſoines caſt by joyntenants after ap- 
pearance, fo? till then it couldnot appear whether they were Tenants oꝛ no, 
-which are the woꝛds ofthe Statute, and the Statute of Glouc. cap. 10. 5: recites 
that the Statute is exp2eſip of Eſſoines alter appearance. 


Caſe. Yaraly verſus Ellill. 


= 11 Jac. Rot- «NY. Ardley an Atto2nep of the Common Pleas, bꝛought an action of the Caſe 
1252.in Com. Banco. * Againſt Ellill, and laid that whereas he had been, c pet was an Atto2nep, 
« the defendant had ſpeech concerning him with one Bancroft, with _— 


| Peaſe and Siileman@ 
a verl. Mead. 


La — — — | 
7 — ( — ſaid Terdley, _ * and hath taken 


mea 
and it Action ſur le caſe, an 
plane eral res 2 9 — arcorney a bribing 


10 is no udge, at leaſt own 22 —_ 
E- "FE was Juſtice He reon ; ice itich laid, | : = 
$02ds were not fu Gent of themſelves? Hera eit was not ſaid that . 


3 chevy was taken . but uſtice Nicholls and were 
pyk en non, that the Action would pe, and that 


Wan were ſufficient of themlelves, Erol i 
A in ſignificatic n — Fo 
F webs pov On CN: RE TINIn 
| ai ath, fo: to ente, 
— but he oweth him not any diſhoneſt oꝛ undue Op, or Fo2 
general obligation to Juſtice andthe Court where he ferveth, he is | 
to do anp thing to pervert Juſtice, as appearethj by his X 
Warberton ſaid, that theſe general wo2ds alone, would have an action; 
and Juſtice. Winch ſemed not to den it. Chen to the — = two were 
alſo ot opinion, that they did aggravate, and make t 
» ene June, depends 
ED 1 


| mp. — — — atebect his eee OT the —— | 
extæd meaſure, andthe end of = caule of reward is againſf Jultice ifhe - 
will take a reward, toraſeareco 155. — tauſe — — ther 
{| ſideandconfels the Action, o2 the which points are 2 14 
that he received twenty pounds foꝛ a babe n to tolen the defendant: and infiſt- 
ed much upon Burcbleyscale, where the woꝛds „ ih . being an at- decem wy 


-  Þ}\ romepwas a cozrupt man, and dealt ruptlp ; which 
* and do not pitch upon any certain Abe eee eee: 
i:iinkloꝛeed in the declaration, that there was eee Burchieys dealing as 
ö an attozney: And Juſtice Warberron after ſai 


id, that an to 
1 — — - his — And after, Tr. 12. Jac. 41 — wiss. the Judgement. 
-plaintiff, 


— —= 
4 


Peaſe and Stileman executors of Elizabeth Hanchet Debt. 
0 a _ Mead, ©  Querter. 


Pages and Stileman executoꝛs unto Elizabeth Hancher, bought an action of Executor cannot 
debt againſt Mead, upon an obligation of thirty pound , the condition poco weighs A 
« was, that Mead ſhould pap twenty pound to ſuch —5 o2 perſons as Ages | 
ce the ſaid Elizabeth Hanchet ſhouldby her laſt will and teſtament in wii — , 
< name and appoint the ſame to be paid. The defendant ſaith, that 5 . 7 2 a, 
ö 10 apo — 1 — — the _ 1—— pad, the 2 — w 7 * ; 
Mi. < thatihemadeher will inwaiting, a eby ma — — — „ SE-<cne 
3 upon the defendant demurred in law, and the opinion o 5 the tourt — clear, * 73 Lou 108: 1 
that the money is not papable unto the executors ; foz rhongh where _— ) eee, 
reflamentarp is covenanted to be done * a mano? his Aſſigns, thatis — 2.2578. bd. 


| 
. 
A 


4 


Fryer verl. C Grifley verſ. 9 Leifeld verſ. 
9 — Gildridge. Lother. 8 Bſdale. 


done to the exetutoꝛs, where there is no actual Aſſignee, as in Cha pma n and 


Daltons taſe, and in 27 H. 8. Fo? the delivering of Rentals to a man and his 


Aſſigns, the realon is, becaule the woꝛd ¶aſſignee] is indiffcrent both to the 

alli in deed, and in! | n ta 

the ule ok the teſtatoꝛ. ne g mult needs be underſtood 
e akeit to his own uſe, foꝛ the wozd[paping] carrieth proper⸗ 


Debt. | Fryer verſus Gildridge. al. HU, 


Hill. 1 1 Jac. Rot. cc a Ryer b | 
1990. Brownlow. ce F e tale fell out to be thus. Two were bound to a third joyntip and ſeve⸗ 
One perm Ge rap. Se Oblige made the wile of one ahn the eobard the obligny made 


and Obligee, 


= A . bir pie executrix anddyed.leaving alters to pap thedebt.then e dyed and the 
C. 


N ey 
; - CN 


e 
„ 
7 7 


* 1 —— # 
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EP 41 A766, py 5 
Judgement. two reaſons. Thefirſt, that ye | i 
. . ligozs his executrix, the action was at lealt ſuſpended, and then the rule is 
ee, 2/4: that 3 — action once ſuſpended is extintt: But the other reaſon is the ſurer, 


e, * nilired, and bzought his action aga 
JIE 6 / ;<ligaz, and a NAny adjudged bp all the Court, that the action would not Ipe, upon 


executrir of the oblige his executrix and left aſſets, 


! 


actioncan be had koꝛ that debt. 
Eriſtey verſus Lother. 


Aſſumpſit. « /Rilley bzought an Aſmpſit againſt Lother and detlared, that where ſhe had 

Hill. 1x Iac. Rot. c a daughter which was heir apparent to her husband the defendants 

— The mer *Teſtato? in conſideration that ſhe at his ſpecial inftance and requeſt would 

mother ſhould con- gibe her conſent that he ſhould-have that daughter to wite, did aſſume and 

ſent to the marriage N give her one — — and then ſaith that ſhe 

of her I" «ij yive her conlent, Sc: Fad the defendant pleaded won a ſſumpſit, it was found 
More. 857. ec amy; Nin 


% 


— > OR And — it was ſpoken 2 ol Judgement, that this was no conſide- 


being Father, who ration at all,  fo2 that there was nothing to be done of the part of the plaintiff 
hath all power over *arttallp, that was unto her, either travel o2 charge, but to give a naked con⸗ 
the Child and not ce ſent, which was not in lawneceſſarp to the marriage. Neither is the daugh- 
* Poeee legally, te ter ſaid tobe heir apparent to the mother, noꝛ in her power oꝛ guard by nur- 
time of the promiſe, © ture o2 otherwile: neither doth it appear that ſhe was anp advancement to the 
but yet her power. << defendant, foꝛ a woman is ackinow in law to be advanced in marriage 
is alſo great in na- cc gone, but ſo is not the man, and thereto:ze ſhe hath the wꝛit Cauſa Matrimonii 


re dee a pwr but ſo hath not the man. And ok this opinion was Juſtice Winch. 


| Fake 


Le, But mp lelf and other two Judges were of the contrarp opinion, a it is appa- 
e, vent that the Mother hath bn the law ok nature and in the affection ot the daugh- 
nter, and the confidence ariſing thereof in her counſel and direction, a lpecial ſtroke 


e. e. 29677 to incline the daughters mind either one wap oꝛ other, and the deſire of her con- 
Kube, ee, £7 , 2. ſent, and the wozking of it, ſhews that ſo the plaintiff conceived it, and therefoꝛe 
it ſhall be pꝛeſumed of impoztance to have her — which being granted at 


his luit and requeſt, ſhall be accounted conſideration ſufficient. And ſo it was 


1 17 adjudged fo2 the plaintiff, Tr. 12 Jac. 
Live. Eod.. | (foils , Detior Leifeild verſus Tyſdale. 
Diſins of the rent of © TD Sto? Leifeild Parſon of St. Clemens without Temple-barr , ſucd one 


A — 


-houſes by preſcrip- c ] F Tyſdale his pariſhioner foꝛ tithes of certain ſtables, and libellcd that 


rion, , «gf commonright and bp pꝛeſcription time out of mind, the Parſons there 
22 Aae ge cc uſed to have _— decimandi foꝛ the houles, ſtables, and bui dings, that is 
e Fm to 
too 7 eee, Ai e,. FILME. . 2 Oxew. 
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aw. And there when the executoꝛ takes it, — 
a1 aing- 


| 496 when the obligoz made the exe 
© 24:7-4.9.0/2/79- the debt wagprelentlp ſatisfiedby wan of retepner, and conſequentlpno new 


19, 


gave opinion generally upon the whole caſe thus; that the Admiralty Court 
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in a> * b - N > 7 Fa- Nota, Thar Modus | I 
es thereof. Pow demand can hard- a 
+* 


» AE # ” LA 7. 2 5 
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ſpecie, 
about 


certaininwas by ule ; fo2 whe! the Stagaeys Lon. 
don, eden nenen ne de oy hat rlou, an i 2 2 on it 
nit he ſued fo2 according to the foan pꝛeſtribed vy the — - But fo2 Hott: 
ſes,Oblations were paidin ali plates, and now vn the Statirte w ght to 
acexfainty;that is, a groat foꝛ a Houſe. ; ; 25 SELLS P:- 6 21 | S. HT 
— ——— — that it had been lately +; d in 


Court, that a Copnholder could not lap a cuſome to fe et 
And in Mich. 12 Jac. the cale was moved "_ Harris fd the Doctoz, 
who. laid that by a ſpecial cuſtom ſuch a fozm of Tithing would ſtand in any 
place, and ſaid that Doctoꝛ Grant had a conſultation in this Court upon Ar- 
gument in the very lame cale fd2 two ſhillings in the pound in S. Martins le 
Grand, Which was not within the Statute, koꝛ it is a liberty erempted fri 
Landon; cable wh parte — — g of Loni 1 n 
ag,vecaue it may be ſuppoled that luch fozm of Tithing was uled fo2 the 
it ſelf befozeit was built upon, and then the building cannot take it away: And 
there toꝛe it is now direced by the Court that they ſhall declare upon the pꝛohi⸗ 
bition, and then pzeced to judgement, oo INN - 


* 
* 


* 


- | Bridgemans Cale... , 5 | 
4 PH Bridgeman ſued one Williams in the Admiraltp Court, and the caſe 2 .. K 2.4, 

= was this; that one Pbilip Bernard wag owner of a ſhip called the Bona- E de | 
— —— — — — . — — (as /0. &uu. (4 |} 
eis alledged in the Admiralty Court.) did upon ea bozrow of Bridge- YALL JHP ID. 
© man certain Kopals of Eight, to the value ot hy pounds ſterling, fo2 re / 1 Cs _ 
**papment whereof he did impawn the ſaid'ſhip, and returning now home, and 4 A 4 
«the ſhip. lying in the Thames, Bridgeman obtained a warrant from the 
Admiralty Court, to arreſt the ſame ſhip, and did. ſo, whereupon Bernard 2 


tame into the Admiralty Court andclahyed his pzoperty; denying that the © * 
< ſaid Williams was Owner, o: had anp power to patun it, ner nevertheleſs the . © 
- Court p2oceded to judgement againlt the ſhipfozhis debt. whereupon a pꝛo⸗ Py 


5 
Y 


hibition was granted by the Court, whereof the reaſons were, that by the com- 
mon law by which p2opertics were to be tried, the Maſte2 of the ſhip could not 
impawn the ſhip, to2 no pꝛopertp general oꝛ ſpectal, no2 ſuch power is given 
unto him by the conſtituting ol him Walter. Allo it was alledged that the con⸗ 
tract (if ann were) wag made in Sevil upon the land; and it was held that the 
Admiralty Court could hold no plea of things though done upon kozeign lands; 
and it was allo laid that it had ben often reſolved, that if ann obligation were 
made at Sea, yet it could not be ſued in the Admiralty Court, becauſe it is an 
obligation which takes his tourſe, and binds accoꝛding to the common law. . 
But it was laid bythe Counſel of Bridgeman, that bp the civil Law the Maſter Admiralty cannot 
of the ſhip hath power to impawn the ſhip and tackle incaſe of neceſſity, andhe 2 for things 

hath no other means to pꝛovide ſuch things as are neceſſarp fo2 her. And 1 .. 


hath no power over any cauſe at land, fo2 both bn the nature ol the Court and 
by the Statute it is only to meddle with things ariſing upon the high _ : — 
EC 2 urryer 


F D DIES IN 3 


142.404. 
7 id. sd. 
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Holder verſ. Norton verſ. 
— * Im immes. 


wy 


J of opinion clearly, 
ALEC — take leake, 
ET either her ſelf bei in DE 


=. 1 is point of impatoning, for it ſhall be ppefurne 
33 
[3 Corenant Holder verſus Taylor. {0 


11. Jac. of Covenant Taylo and declared fo2 aTeaſe 
db. He: i eng nt 5 - a6 


emade,t 
LK Covenant broken 415 Land l the Covenant in Law broken. - 
3 2 before eyiction. an 5 Land ut FT e | his Leaſe 
anpe whereupon ir wagobjeced, ther nw Aerton of Covenans 
1 Z. . 22 wen e cx Ion. But the whole Court was of opinion 
YL eee. . — I ;fo2 the b achef Covenant was, in that the Leſſoꝛ had taken 
- E Z 9/9, to demiſe that he could not ;fo2 the woꝛd mi,] imports a po 

1 eee > 42 erof i — dedi] a power of Nut And it is not rcaſonable to enfoꝛte the 
2 e. enen e Land, and lo to commit a treſpaſs. But if irtvere an 
| i 1 anne emoping, there perhaps it were otherwile, | 
B — Trin. 12: | Sir Davie! Norton agtinft Simmes, 
$4 ac. 
EE Soutbbanyr. 182 Daniel Nort on Enipht, late Sheriff ul Hampſhire, bzonght an Action 
5 Taſch. 11. 14 Rot. upon an ——— hundꝛed pounds againſt Richard Simmes foꝛ per⸗ 
Fend by Under-he. © fOzmance of Covenants, whereof the effect was. That whereas Sir Daniel 

a riff to the high « Norton had made Bryan Chamberlaine his Vnder at his will, the 
SP Sheriff, 2 ſame Chamberlaine b beI Indenture did covenant with the Sheriff to dilcharge 
<: 2 / L125 IM and ſave pun BN harm of all eſcapes of priſoners that ſhould be arreſted by 


5 02 any Bailiff o2 Officers appointed by him. And another covenant 

. 7 T . vas, that he would fot erecute any Ertent, Liberate, Elegit, o2anp other 

e. . S 7 — Is d anp ſum above the ſumof twenty pounds, bcfoze he had firlf 

4 a . 442 A. c made known to the ſaid Sheriff the nature and quality of the ſaid Mit, and 

/ A e. e any ſuch execution were above twenty pounds, then he ſhould not execute it 

« without the ſpecial warrant ok the ſaid Sir Daniel Norton the high Sheriff. 

—_ eee And there were alſo divers other Covenants, and the defendant picaded that 
3 Seer, I44® Chamberlaine the Vnder⸗Sherift had perfo2med all the Covenants, whereup- 

ce on the Plaintiff replied, that one White, Anno 44 Eliz. had recovered in 


op - — the Common Pleas 20 —— debt againſt one Fielder, and Mat he had 
— 4 ed. gotten 52 pounds thereof hn an execution of Fieri facias in the laid County 
Bo . «gf. Southampton, and died, and that Frances White his Erecutrir had ſued a 


2. 92/8 x49. Fcire ſœia ag aint the ſaid Feilder foz the reſidue, ſcilicet 151 pus, and had 
i: i judgement, and rok ont a Capi« «d ſatifaciendum and delivered it to the 


6 . 
g F eee, laid Chamberlaine, who arreſted him b fo2ce thereol, and ſo he was in exetu⸗ 
p . . 2 7 * | we tion 


"Na verde | | 
— 3% 0 3 : | 13 


Ithis was in the laid Daniel et 
the laz ——— . Ine. R 

<fendant demurred in Law, and in Trin. Term iz ac. 
2 Jugemen ye Pani Fug 
were rec 4 1 


1 the renee — 8 
to make Bnder⸗ 
| EEE an | 


ES: a general Baitfy — 


whole as others are ovet the Hu gs Oath ap- 
. well. 

De es 
Wann — r ar 

Het it is true that Ynder- 
that 2 — xr 
ved that he was a p x-(heritf,a0 
ſoa - upon it. if 11 5 8 

Next — — 


Ip give hin power — 
might be transferred b the 

2 Rauiſſoi 

in that talent the Wzit of Walte, w —— 5 8 0 

goto ce waſted,becauſe it ig untothe S ; hereof it 

1 a Sheriff will malte an Vnder⸗ 4 — ſhall not 

pound, without —— 
not to m i at all, oꝛ map 


lerve executions above warrant, this pꝛoviſo 
will be void. Foꝛ though he may 
malie him at his will and ſo — him whollx, pet < he cannot leave him an Dn- 
der-theriff& pet —_ is power, no nioꝛe than 3 — map in cale ot᷑ the She⸗ 
rift himlell. But it was laid here that the caſe here wag not ſo, that the reſtraint Under-ſheriffs power 
ok Exetutiong above twenty pound, grem not on the part of the Sheriff, but on the not to be reſtrained. 
part of the Vnder⸗ſheriff by his Covenant, which might ſtand foꝛ god, notwith⸗ 
ſtanding the repugnanicy to his Office; As a Feoffe in fe-ſhmple,map bind him⸗ 
ſelf to the Feoffo2 not to alien, though the Feoffoꝛ cannot reſtrain him himſelf by 
condition, fo 02 the repuguanecp.But the Covenant here was holden void as _ 
againſt Law — Juſtice. Foz ſince bn being made Under iche Serin he is liable 
by Law to execute all Pꝛocels, he could no moze than the f- co- 
venant not to execute Proceſs without anothers ſpecial Warrant; fo2 that is 
to deny oꝛ delap Juſtite: ſo this being a covenant againſt Law and being! in the Covenants negative 
negative, næded no anſwer at all as being void and no tovenant in Law. And o_ _ 8 
though it were not void, pet the general Plea ol performante ol all Covenants — furcher reſolved 
will lerve in the caſe of a negative Covenant, 7ames ye de eo. in this Caſe : 1. When 
there are in Inden- 
tures Covenants in the Negative for non- feaſance; and in the Affnmtive for feafanoe there the defendant is to plead ſpecially 
to the Negatives, that he hath not broken chem, and to the Affirmatives that he — perſormed them. 2. When the Negatrves 
are againft Law, and the Affirmative lawful; there he may plead performance generally, and the Court is to take notice that the 


Negatives are againſt Law. 3. When. Covenants are void by the Common Law, and o not void, The obligation ſtands good 
forthoſe that are good, but not for the other. 
Bur 


A daſe of Burgeſſes 
Kh of of of Burg : 


— - — —_ — 
* — — — — S 


Sutir was reſolve, thoughehig covenant was void in Tat, Sg the Bor 
wangulotthe retvolthe ——5ð—— n . etenee waz 


This corenaut 5 * the 8 — . Stätute 
fn. and having made that void, that is agammt Ta, 0 reſt 


Tv covenant for diſcharge of eſcapes (ſupra) 
c "ut ſupra 
then the Plaintiff onght to have Jul 4 


of hem out of priſon againſt Law, 


Bonds to ſave harm the ay wa and Whertone, Mich. 2. and 3 Phil: & Mar. Dyer I 18 and 


leſs of eſcapes diffi · inthe caſe of 2H. i4:f0.9;] e Withernam: | 
. 0 caſes clean other nj e the whole Court, to 


Fb ave him a nleſs of 
4} i 2 2 4209. julſpand any o 
I — committed bp the 
of that kecuritp. But here the beſt 


at takes == 
are al che Sn —— che Sers *. 


Not requiſite to 
give notice where 


per your 23 ol opinion, that if the 2ovenant had not ben againſt T the 
y I ecutions above twenty: pound, and that the barr had ben per pI 
- becauſe it did not . — — ro chat . t Covenant, that pet if the 


1 
| Fae doth 
ndants.. 


A Cole of Jef of Parliament. 


Parliament. 


« MI Anp Towns in Ireland were erectedinto new Bozoughs, and power 
given them to elect anvſend Burgeſſes into the Parliament, all in 
ce one fo2m, whereof fo2 example, Foz the Town of Dungannon, the Patent 

© runs thus, Statuimus, ordinamus & declaramus per præſentes, that the Town 

te g Dungannon ſhall be fo2 ever a fre Boꝛough, and that within the ſaid 

Burgeſſes of Parlia- © ** Dozough, there ſhall be a Bodp Co2pozate and Politick, conſiſting of one 
A ment and form of 20volt, twelve Fre — Commonalty,and that the Inhabitants 
| electing of them. al be a Body Coꝛporate by the name ot P2ovoſt, Free Burgeſſes and Com⸗ 
3 25 * of the Boꝛough of Dungannon, and map by that name ſue and be 


«ſued, purchaſe, and alien, t. nd then followerh this clauſe. Et quod ipli 
« Prefati præ poſit. & liberiBurgenſes Burgi prædict & ſucceſſores ſui in perpetuum 
« habeant plenam poteſtatem & Authoritatem Eligendi mittendi & returnandi 
ag < duos diſcretos & idoneos viros ad inſerviendum & Attendendum in quolib. Par- 
$ « ]jamento in dio regno noſtro Hiberniz in poſter. tenend. And ſo pꝛoteeds to 
p give him power to treat and give voice in Parliament, as other n 
tc 
a : 
- 
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— — and Waasing 2 Plo. 2 | 
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Hoon Ole 


Qu ire Imped. . | 15 
«of anp other ancient Bozough, either in 1reland 67 England; habe uſedto bo; Ys 
— conceived that foꝛm f ; N is and 


ſed by the woꝛd ol ene nite, not ſaping to w 
mult ſettle in the body capable of agrantby plication 
not lo ſaid direalp. 


4 


<« Biſhop to receive the Clerk within a time, oꝛ elle to appear befozehim and an⸗ - .f hehe 
wer, who didneirher: an rherempon the Archbiſhop did receive the Clerk and eee. 2 . 
«inſtituted him and bp his warrant he was allo induted. as am. A 7 

Now the Biſhop and one King a great Scholar pꝛeſented by the King; ] 
© ſued in the Delegates , ſuppoſing that the Inſtitution by the Archbiſhop 
«wag void, and by conſequence, meant to avoid the Jnduction tw, as being 
without warrant, whercof the realon was, becauſe the Archbiſhop did In⸗ 
©ſkitute, Ec. here at London, being here in Parliament time, and they P2 - 
«tended that theſe Acts of his being then out of the Dioceſs were millities: 
whereupon Serjeant Hutton p2aped a p2ohibition , and this Court was of 
opinion, that this Suit ought to be p2ohibited, fo2 ſince by Induction which 
is atempozal Act, and triable by tempozal Law, the Church is full, it is not 
to be avotded, but by a ſuitof are Imped. o2 the like, at the Common Law,and 
not to be undermined by alledging inlufficienen in the Jnſtitution in the Court 
Eccleſiaſtical, fo2 that man come in queſtion upon the trial of the Jnduction = 
at the Common Law, which will not be god if the Inſtitution were not god, Void. 
whereupon it was granted. But if this courſe might be admitted, they might 
avoid ail plenarties in the Eccleſiaſtical Court, oꝛ queſtion them at leaſt upon 
quarrel to the Inſtitution. But it was laid to Serjeant Hutton that he 
could not p2ap his pꝛohibition in reſpec of his Qgare Imped. hanging, becauſe of 
his own ſhewing the 2-are Imped. mult abate, foꝛ the Church is full of his 
pꝛeſentation, but he muſt make his ſurmiſe, that the Church being full ( $I 
ſupra) that thep ſæk (ut ſupra) without mention of the Quere Imped. And Prohibition for — 
though this Advowſon and Church were in the Connty of Lancaſter and the — 
Quare Imped, there to be bꝛought, and not here: and there alſo a Pꝛohibition g 
might be had, pet the opinion was, that this Pꝛohibition might be granted allo 
in this Court, becauſe the title of the Advowlon is not hereby queſtioned, but 
the intruſion upon the Common Law ( whereof this Court hath general care) 
13 to be reſtrained; and the Pꝛotonotaries ſaid, that they have — — 
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Read verſ. 


W |. Hawke. 1 
3 phpilitions into Cheſter upon it. This aa of Court was complained of to the king, 
andhefignifiedhis plealure . ˙—— Zozb Beehbithe, 
of Canterbury, that he would have a conſultation —— we anfwered his 
tte! we couldnot do it bythe Tam, and in the end,after.manp 


| 42) .it was left,and ſo it ſtood. | | 
Every Ecclefiafticl The opinion ot the Court wag, that if a ſuit he befoze an Archdeacon, where- 
Court mult to of bp the Htatuteof 23 H. 8. the Ozdinarp may —— an hig 

Court; chat the Archdeaton tannot in luch caſe balk his Oꝛdinarp, and ſend the 

e. 7.47. caule immediatelp into the Arches: foz he hath no power to give a Court, but 


| mto 
eee. to remit his own Court, and to leave it to the next; to2 ſince his power was de⸗ 
3 12 -Z--xived from the Biſhop to whom he is ſubozdinate, he mult yield it to him of 
5 * whom he received it, and it was ſaid, that lu it had ben ruled —. * 
Repelvia. | Read verſ us Hanks. 5 
Sulf 2 Oha Read bought a Keplevin againlt Leonard Hawke fo2 taking of his 


AN 


re 


* beaſts at Ocule, viz. one andone to his damage, cc. The 
1111 
CR m— was adjudged by the Court, that the declaration was nolight foꝛ the cauſe 


3 V4 „  afozeſaid; foz the general Pzeſidents of the Court and fozmof Declarations in 


* . 2 
Py 2 Keplevins is to aſſign a plate as well as a Town, and in ſuch a caſe, as well 
„ 4 the place as the Town are traverſable bp the avowant, wherein the 91 kel 
2 Ae 6.4 o 3 wif he do a a plate, defendant may plead 
| | it traverſing the place aſſigned bn the plaintiff, and then 


ö — ꝑlaintiſt map take anew aſſignment, and the reaſon is, becaule the Aeple⸗ 


Vin is an action of certainty, and mult ot neceſſity contain a plate in the 

Court, as is {aid bp Brian and Starkie, in 22 B. 4. fol. 31. But the caſe that 

rules this, was the caſein 35 H. 6. fol. 40. which vou map le in the Book, c. 

— hea 7 ſelf is found Hillar, 35 H. 6. Rot. 466. Sur. ſſ. Alias prout 

patet termino ſancti Mich. Anno reg. Dom. regis nunc 35 Rot. 241. continetur lic, 

v. 4E. 3. 13. Toa Jobanmes A Read ſammonitus fuit ad reſpondendum ohanni Dimmoclę, de placito 
—— plain- quare cepit averia iplius Pobaunis Dimmochę, & ea injuſte detinet contra vad. & 
8 pleg. &c. & unde idem fehannet Dimmoctze in propria perſona ſua queritur quod 
2 . præd Fobarnes Aſtead ultimo die funis, Anno regni digi Domini Regis nunc 
In quodans loco vocat, XXiiii- apud Torting in quodam loco vocat. &c. cepit averia , viz. tres vac- 
C. and it was cas; & quatuor bovyiculos ipſi Pobanna Dimmocke, & ei injuſte ditinuit contra 
e vad. & pleg. quouſque, &c. unde dicit quod deterioratus eſt, & dampnum habet 
cage the Townpr ad yalentiam xvil. & inde producit ſectamꝭ & pred. 7ohannes Aſtead per Wil. Tway- 


Hamblet is ſufficient. | - Ms i" Ka 
21 * — les Atturnatum ſuum venit & defendit vim & injuriam quando, & c. Et petit li- 


N DX MN. 


plevin, the plaintiff centiam inde interloquendi hic uſque à die S. Hillar, in xv. dies, & habet, &c. 
counted of a taking Ex aſlenſu pred. Johann Dinemache idem dies dat. eſt idem præfat. obanvi Dim- 
of 165 — rg wocke, & hic, & c. Et modo hic ad eundem 15 diem S. Hillar, venit tam pred. 
them ers; IE at Fohannes Dimmockg in propria perſona ſua quam præd. fohans. Aſtead. per Atturna- 
D. and no exception tum ſuum pred. ſuper quo viſo, leo, & intellecto, & c. per juſtic. hic. plac. pr æd. 
was taken for want quia in narratione præd. nulla fuit mentio in quo loco averia præd. capta fuer? eiſ- 
of expreſſing of the dem Juſticiariis videtur quod debit. ad vocationem per præd. 7o. Aſtead. pro returno 
2 Averiorum pred. habend. primitus fact. extunc idem fohay. pro inſufficientia 
The 22 narrationis præd. return. Averiorum illorum habere debet, & c. Et ſuper hoc idem 
elare in a certain Fohan. Aſtead pro return. Averiorum pred. habend. bene advocat, captionem eorun- 
Place, but the dem averiorum in villa præd. in quodam loco vocat. The Vicars Land. Et juſte, 
lace be omitted it 3. .. quia dicit quod quidam Pohan. Careles vicarius Eccleſia S. lich. de Totting 
s good enough: . . Aue , 
and that is after this d iu ante tempus quo ſupponitur captionem pred. fieri, fuit ſeiſitus de duabus a- 
Preſident of 35 H. 6. ris terræ cum perinentiis in Torting præd. unde pred. locus in quo, &c. eſt parcella 
ut Gleba Eecleſiæ pred. in Domino ſuo, de feodo in jure ejuſdem Eccleſiæ, & = 
inde 
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the it rrey , tha Vene 2 udge Audience rs 
Caoterbur e ſottietimes in Soli Ly es, 
© warke, andcite men 5 of the Diotels of Win- Prohibition v 


faſticll 
Tn oe 
gate 
8. cap. 


| noe ag of 


m Southwark, by 


PEAS 


jurigdution 
por . 822 5 


hong ch — c A the in I be between Syirb 
tual perſons, vet the King is the indifferent 2 in all — 
alwell Spiritual as Tempozal, and that is a Tight of hes Crown to diſtribute 
- them, that is, to declare their 2 And war © mh peer e ben held i ur 
Eourt, that the ſuppoled concurrent Juriſdiction 
—.— is ſuppoled to have in the inkeriour Divels, r ag not as Po 
Archbiſhop, but as he was Legatus narus to the Pope, foz the op of 
York neither hath noz claimeth any ſuch, and r is cealed, being 
abꝛogated with the Pope, and —— ate pꝛactice (if anp hath ben) is but an ulur⸗ 
pation. And it it be permitted to be in the Archbiſhops mer power, he map e⸗ 
rect a Court of Audience in every n and call all C les from other Oz | 


ch eren K neeland, 1 C. 


My Rich bꝛought an action upon the Caſe againſt Artbur Kneeland, in Ban: London Trin. 11. I 

ce co Regis, and declared that whereas the ſaid Kneeland was the twentieth BR. Rot. 1549. 

Sc * of J anuary in the ninth pear of the Ring, and long-befoze had ben a com⸗ §, . 2 — 
D mon FRE 2/7 76) f 

/O/ah u, NOrwone . 2 | 


Loggin —_— Woolafton verſ. Moore verſ.2 
Tetherton, & Webb. 5 Muſerave. 


* ene " — = TOs 1 wi > 0 Oo 


mon Poyman to.carrpguds bp water. fo2 hire from London tu Milton n kent; 
| phere bp the cuſtome England, e 


to be carried as they 
ſervauts, thar ho had deliver 
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; 1 alla the 
there mas no k che carrping, and it was adjudged 

rue And now int Chamber upon a Mit of erroz 
affirmed, and that thoughitwas laid as a cu⸗ 

We, OT os br 

n of debt of 30 pound againſt William 
Mich. 9. 291 | 30 pound againſt William 
— n 8 Fe herco — * fthe Obligation, it in trigiatata li⸗ 
Trigintata libris. bis, the defendant in | ation void, And it 
| was adjudge to | ot errozin the Exche- 


Nich 5 f. f | | 5 moolaſton verſus Webb. 8 FP 
9 Jace 4 | | : 288 eie ; 
FAY II Enry Woeolaſton h an aſſumpſit againſt Edmond Webb: and declared 
nn 9528 = 7 1 ä che defendant pi of 
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it be true that there m 
ie being actuall, and allo found bp impli- 


e 
debt, ber this is allowed in the pꝛom 
kation in the verde. 


i 4 
1 Ejectione. Tlmas Hers verſus fobu Muſgrave. 


if % Howes More debitor le Roy fuit plt. in ejectione firme per quo minus in 
9 1 Leſcheg. verſus febannem Muſgrave defend. & Count. q. un. . Moore 
4 5 Maii Anno 10. Regis nunc ad Ciergill in Com. Combrie leaſed al dit T hm 
42 Leaſe which ſeemeth c Afeore le plt. un meaſe 40. acr, terræ 20. acr. pred. & 30. acr. paſtur, ove les 
deubtſull inthe limi- * appurtenances in C/ergill pred. habend. del Feaſt jour del Annunciation del bleſſed 

tation of the Term. cc virgin S. ary Dengurs darreine Fr pur viginty un annis extunc prochein 

4 ee, og 2 24 & le ejectment eſt allege d' eſtre le dit 5 Maii 10 Regis Sur rien culpa- 

| 272.4, 645 © ble trove fuit un eſpecial verdict a ceo effect. viz. Que devant le dit demiſe le 

7 « dit #. Moore fuit ſeiſie delt dits terres in fee & ſic ſeiſit. le dit. W. le dit 5 die 

% Maii 10. Reg. ſupradict. fiſt un Indenture del leaſe al dit Themas Moore 

e le plt. le quel eſt trove in hec verba, fls. demifit tenementa pred. habend. le dit 

© meas ou tenement, ove les appurtenances from the feaſt of the Annunciation of 

' + ** che Virgin Mary laſt paſt, for and during the term of 21 years next inſu- 

Lig the date hereof fully ta be completed and ended. Per force de que le 

**-plaint. fuit poſſeſſe rang; fuit ejeck. per le defend. le dit 5 Mali 10 Regis. Mes 
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© Fitzhughes N Barter ver, © G 
Caſe Keneday. No | 9 


quel ſur tout le matter le defend. fuit culp. del treſpaſs & ejectment en le Count 
« mencon. ils ceo referre al Court. | ii 
© Euq. le queſt ion fuir, (ile leas trove'per le Jurie accord ovele leas mencon. in le TS 4 
count per unterme d' ans ou ne my eo q. le leas per count fuit ua leas fait 5 Maii 10. — 
Reg. habendum de le feaſt d' Annuaciation donques darreine paſſe pur. 21. ans ex- 
runc ſeil. del dit feaſt d* Antunciation'prochein enſdant. Mes le less trove per le 
Jut ie fuit un leas fait le dit 5 Maii 10, Regis per Indenturegeren* dat. 5 Maii, Anno 
10. Regis habendumde feſto Annunciationis beatæ Maiæ virginis tunc ult. prete- 
rito pro term. viginti unius annor. prox, ſequen. dat. dictæ Indenturæ. It was adjudg- . 
ed for the Plan inthe Exchequer, and now affirmed by the opinion of the Chief 7 uftice and Judgment. 
my ſelf, by the Lord Chontelor and Treaſurer 7 0 > N 
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SO 8 Fit hug hes Caſe. Obligation. 
T Dwardus Bri ede, &c. gen. & Franciſca uxor ejus alias dict. Franciſce Fiexkugh Mich. 3. 8 4 El. Rot. 
L. de, c. gen. ſummum. fucr? ad reſpond. Nichol. Firzhagh gen. de placito qusd 23350. 3. 
reddant ei octoginta libras quas eĩ debent & injuſte detinent, &c. Et unde, &c. Et Dachlgrion, odi 
count ſur obligation fait per femme dun ſola fuit. Mando, & c. Et petunt auditum gentas for atogiare+ 


ſcripri præd. & eis legitur in hæc verba. Noverint univerſi per præſentes me Fran- | 
ciſcum — de 'Goodwick:in'Com. Bed. gen. teneri & firmiter obligari Nicholas 
Fitæ high de Eaton in dicto com. gen. in octigent. libris bonæ & legalis monetæ An- 
gliæ ſoſvend. eidem Nicholas aut ſuo certo Attornato vel executoribus ſuis in feſto 
St. Mich. Archangeli prox. futuro. Ad quam quidem ſolutionem bene && fideliter 
faciend. Obligo me, hæredes, executores, & Adm. meos firmiter per præſentes ſigillo 
meo ſigillat. dat. viceſimo tertio die Novemb, Anno regnor. Phil; & Maris Dei gra- 
tia Regis & Reginæ Anglia, Hiſpanie, Franciæ, utriuſque, Ciciliæ, peruſ. & Hibernie; 
Fidei defenſor. Archiduc. de Auſtria, Duc. Burgundie, Mediolan, Brebuntie, Comi- 
tum Hauiburg, Flandrie & Tyrol quarto & quinto, quo l' co & audito iidem Ev. & 
Franciſca petunt Judicium de brevi & narr. præd. quiz dicunt quod præd. N. per br. 
& Narrationem ſuam przd. ſappon. quod præd. E. & F. debent præſato N. octogint. 
libtas quas eidem N. redderent, ubi revera non habetur aliquod tale verbum in ſeri- 
pto præd. continens & warrantizans hoc verbum in br. & narratione pred. ſpecificat, 
viz. octogint. & in eodem ſcripto obligatorio præd. bec, duo verba, viz. octigenta 
ſunt ſcript. & content. Quæ quidem duo verba octigenta nullam habent in ſe (ig- 
nificationem de aliqua ſumma certa, (icq; br. & narratio pred. non warrantizane 
de & ſuper ſcript. præd. per præfat. N. hic in Curia probat. Per quod iidem E. & F. 
petunt Judicium, & de breve & narr. præd. &c. Et quia præd. N. exceptionem præd. 
q. per inſpectionem brevis narr. & ſcript, pred. Cur. hie ſatis conſtat non dedicit, 
ideo conceſſum eſt præd. N. nihil capiat per billam ſuam, ſed ſit in miſericordia pro 
fal ſo clamore ſuo, &c. Et quod præd. E. & F. eant inde line die, & c. Conceſſum eſt 
etiam quod præd. E. & F. recuperent verſus præfat. N. dampna ſua occaſione premiſ- 
ſorum ad tempus eiſdem E, & F. per diſcretionem Juſtitiariorum ad requiſitonem ſu- 


am pro miſis & cuſtagiis ſujs in ea parte ſuſtentat. juxta formam ſtat, &c. per Curiam 
his adjudicat. | 


Parker verſus K eneday. Obligation. 


N Arr. per Parker verſus Keneday, & ſa femme ſur deux obligations un de 60, lib. & Tr. 6. Jae. Rot.102@- 


P auter de 40. lib. defendans petit auditum præd: primi ſeripti & ei legitur in Sint — L 
hæc verba, Noverint, &c. in ſeſſanta libris, &c. quoadprad.60. lib. de præd. 100. ae kee | 
defendens demurre & quod alteram obligationem non eſt factum & Judicium ſur de- A | 
murrer pro quer, 


D 2 Maſdam⸗ 
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| Note, The Caſe re. cc all th 


Fr . 0-2 ved et rs Pre . 
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enn we owt 3 


A Maſdame 50 Hen Roll vet. 
yt | Folly. « SY Sr. Robert Osborn. % 
obligation, © Maſdams verſus Folly, 


ſcripti, &c. & ei legitur, & c. Noverint, & c. in fexagin libris, & c. & fur 
ceo Demurrer, & Judictum pro quer. " 2 


1 & 


Hill. 10. Jac. R. 1830. N Arr. per Maſdame verſus Folly, fur bond pro 60 lib. 8 petit anditum 


Warr. Chart. * Sir Henry Roll the younger Knight aS4inſt Sir Robert Oſboru. 


2 


Trin. 9. Jae. R. 220g. *C\ Ir Henry Rell the pounger knight b t a WarrantiaChartz againſfSir 

J0T 417 ! a e e e ths wite, tha ſhould warrant unto him 

- +» .: die Weſtiage, loxep Acer of Yeadow.and even cregofpaſture in 

_ * *Kill-Marſh,anddeclared that —— — — 

va fit n.2. af the King tines the ſpid Henry Rollof the ſaid-Tenements, 

coke lid the name eſe norman wives her quan 
ny cc ri and gs, and ine Robert Osborn and Margaret b gr 

Large, Judgment was , of Robert, hare d warrant the Mano and other the 


given for the defen- · und the 
dant. cc 


heirs,and then thews that he being ſo ſeiſed,one Ralph 
Chief Juſtice onely. Perne did iniplead Hi 323 | rie Een in de in the Common 
But yet in this Cafe, © leas,fo and Ta Ru | nat tell otherwiſe when) 


divers points were re- ec 
ſolved by the juſtices. cx 


» Thar he tha r — 
ech — 2 Eſtate *rohim a Plea: — 


ſhall have a © of one Pond.” ae | 
2 — 2 x o 10a efine, warrantp,and ule, but 
faire the tenements in queſtion by 


Aſl.34.TheLord who ce reh 
comes in by Eſcheat. c 


by 14 2 < befo2e | fe vf this Writ bfWarrantia Charte, ſcilicet the ſevenih day 


2. — — Warran- ,c f | dats 

tia Chartz did not lie Don i And TIE * | 

in this Caſe, becauſe *© Manerioru Df appear. And the Wꝛit was returned, and the 
by the Recoveror Sir &s. 
Henry Rolls was in of cc 


another eſtate; and a (c 3 Oldörn ; Vourchee. And ls the recovery paſſed, and 
225 e Wꝛit ol ſetfn the Ft. And that the ſame recovery as to the 


folyed 34. Eliz, in Re cc gne Katharine Haſelwood, then tothe ule of her fo2 life, and after tothe uſe 
* ale, 3 «of any other woman that he ſhould marry, and then to the uſe of the firſt 
Eliz. 24/6: & ce. Ton of his body by K#thorine Haſelwood, and ſo to the tenth, one alter ano- 


ſters Caſe. c ther, and then to we offi rſon ag ſhould be heir male, ol the bodp 
V. Moors Reports 859. 5 e — 70 ad — Hoirg males of his bodp, and after to the 
c cc Axle of Henry Roll, Father of the ſaid Henry the — —— 


is jopned, EE : ; 
I will handle this Caſe ſo as beſides the points concluding, J will by the 
way diſcuſs all incidents to a Wzit'of warrantp ok Charters. 
The caſe is rare and or impoꝛtance, foꝛ a ſuit is pugna civilis, whereof Bratton 


1 peaks pꝛettilp, Tractagy de Warrantiiz Chartz capitulo ultimo: ſicut a 


Gores ar- 
mantur 


againſt him and his heirs,E againſt 
— — wegl tobe fe 


req uirep 11 — Fore Mar) —— — 


Fr. Hearn Foll verf. + 
Sr. Robert Ober. 3 


green 2 


15 1 e — rs in the Count in the nn 
ars in in 
ea pain th Plaintiff ought — judgment. 


that upon the barr confeſſed by the laintiff demurred judg- 
ment is tu be given the Plaintiff, * 
A Wzit and —— in a Warrantia Charte mult have four paints compleatin 


"Fi, herhr by bzings it muſt be tenantof the land, the day of the Weir n- Point 1. 
chaſed. 

t muſt be by aconvepanee, whereby the land wherennts warranty Polzt 2. 
. — 02 — leaſt if right be releaſed oz — _— : 
with Warranty, he mult be Tenantof imme, 


ra 
is muſt be bꝛought hanging I f. 

F this Writ rr pet being theſe rules 
ye mare Ree A will explain them, GY n then ſtand 


their 
And as to the firſt paint. 

The Plaintiff is made tenant of the land in 1 demeſne. foz of that there hath Ex xplanation of che 
beengreat — — the voucht oz delendant in the Warrancia Charta firſt Point. 
has _ warrancpover, mayh max have a Warrantiz 5 make 

That it is a in the: Warraiitia 

— khr che pig —— be pores of the. e dau of the Wꝛit pur: 

chaſed, and ſo are the bog vt the 24 E.3, 25. 7 E. 4. u. & 7 E. 3. 44. 16 H. 3. F. 
Garrantie des Charters 29 Bracton tractatu de Warrantiis Chartæ 18. Thus in 
Warrantis Chartz defendens poteſt excipere quod A7 non tenet terram de qua 
petit Warrantiam. 

But it ſeems tobe a Plea but prima facie, it is allowed alls 7 Hi. 4. 18. 
And pet it is concluded, that the — map have = wꝛit when he — 
vouch, eben as a ſecond o: third mean Loꝛd, map a Mꝛit ot meſne al⸗ 
— as the tenant — — — * — LIE 1 — — "<q 

fendant pleaded, at atntilf Tenant the dap o 

and iſſue upon it; But Fitz. abzidging the Calelaith, that it he had pleaded 
himſelf Tenant bp Doucher, the dap of the Wzit purchaſed, it would have 
ſerved, and 31 E. 3. Fitz. Warrantia Chartz 22. in fine, Burton „that 
the Defendant in Warrantia Chartæ ſhall have a Mt of Warranty of Char- 
ters over hanging the Wzit againſt him, and Kealon and Juſtice requires 
it, ſince this Wzit iz ſupplementary in place of-Youeher where that cannot be 
had, therefore is this Wꝛit aſwell to be allowed after alienation as Voucher 
is allowed, 02 alienation 2 be imputed unto fon, foꝛ as a man man 
Vouch coming in as Voucher; fo this wit as it is in nature of a Voucher, is 
equal to be allowed: And therekoꝛe 41 E. 3. 7. if che Tenant Hp —— 
grant his eſtate with warrantpunts I. S. and comes in ag Vouiche, he ſhall 
—— aid of him in reverfion, as if he were Te nant in poſſeſſion, and 43 E. 3. 23. 
| be a Copartner make a feoffment with warranty, and comes in as a Vouche, 

ſhall be able to deraign tl warranty paramount, as it he were in poſſeſſi⸗ 
on, hut where it hath been laid, that itpon a releaſe oꝛ confirmation with war- 

— a ee cannot Youch, and theretoꝛe he ſhall have a warranty of Char- 
) 12 'H.7.12, 

Jt is clear that as ta him that warranted he map, 4 E.2.Fitz voucher. 244.& 


1 H. 4. 19. 38 E. 3.13. But the caule map be lo, as the demandant may —_— 
plea 


Point 3. 
Point 4. 
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* Sr. Henry Roll verl. 
| | | Sr. Robert Osborn. 


= pleathevoucher, andthentherenant is dzivento his warranty of Charters, foz 
ſe etrue, fo2- 


default ot his voucher indeed: And lo the book 12 8.7. is in that 

it the defendantſhoitld vouch as he map againſt the warrantoꝛ, and be counter- 
pleaded by the demandant, trulp he ſhould loſe his land and the aid of voucher 
L were paſſed the requiring of a new Plea ot the warrantoz, when he 


| vouther counter-pleaded bekoze. | 
Explanation of the Ag to cond point, ſe 24 E. 3. 35. where the nh in warranty of 
2 point. Charters counted, that the demandant mfeoffed him bp the Charter war- 


rantp, the defendant pleaded riens paſſa per le fait & Broder tractatu de Warran- 
tia; cap 9. Sett.5.-Excipere poteſt Warrantus quod licet Charta de Feoffamento fuf- 
ficiens fuit tamen donum fuit inſufficieus, quia donatus nunquam habuit ſeiſinam in 

vita donatoris, ſed poſt mortem ſuam 1ntrubr, oY 7, Ft | 
Alſo 44 E. Fitz Garr, Char, 18. upon a releaſe with Warranty pleaded, that 
1 the releaſe was made, had nothing at the time ok the re⸗ 
e made. 2 


Explanation of ' the And to the third point, the Negiſter 158. affirms that Aule, and addeth ſi ju- 
3 Point. dic ĩum inde reddi un ſit, non valet hoc — But this muſt be well underfiwd, 
fo: clearly it map be bzoughtbekoze any pꝛintipal Plea; and after the Plea take 
ann other and then bp Judgment oꝛ diſcontinuance and the like. And J am ot 
opinion, that befoze execution, it map be bꝛought if the party pꝛaned his Plea 
in time, fo: till execution, he is in of the eſtate warranted; but it the exerution be 
bad, then the warranty fails with the eſtate. 
Explanation of the To the fourth point, This wꝛit and Count is in place not ofthe voucher, fox 
4 point. this is general, but ot the deraigning of the warranty incale of a voucher, and 
5 in ſome taſes it ſhall not ned to be ſo ſpecial as the deraigning; and 5 
if a man bꝛing a Warrantia Chartæ upon a warrantpof land, and ſhall ob- 
tain judgment, he ſhall ule that judgment after fo: rent 02 retovered 
if the warranty did extend unto the rent, 31 E. 3. Fitz. Garr, Chart. 22. 
And pet upon a voucher inlikecaſe it ſhould have been moze ſpecial, the rea- 
ſon is ,fo2 the rent is demanded when he vouched, but it map be it was 
not — — that rent would be demanded when the wit of warrantp of 
Charters was bzought : but if it were, he ought to declare ſpecially the rather; 
ik he tannot * in the pꝛintipal plea of the rent, foꝛ there muſt be a means tu 
dilcuſs whether the rent in demand be to be warranted as a rent ſuſpended 
—— the warranty wag made; ſo as the land was warranted, as diſcharged 
ok rent. h D mt Go 0 . 
Now, to the objections that have ben, oꝛ map be made agaieſt the Count. 
objick. 1. Firſt, it may be objeced;that he mak wy cauſe of action, becauſe he was im- 
pleaded in a wꝛit ot entry in le Per, in which action he map vouch, and then bp 
Fitz N. br. 13 4. B. & I. it mapſeemhe cannot have this wꝛit. To this J anſwer, 
that the wzit of entry in le Per doth admit a voucher ind d, but that mult be 
within the line; but the wꝛit of entry in le Per in the declaration is laid gene⸗ 
rallp; and ſo might in the Per by ſome other, and not by Osborn, and then by 
that means being dep2ivedof voucher, he mult be admitted to this wꝛit; foꝛ fo 
it is pꝛovided by the Stat of Weſtm. 1. cap. 40. expꝛeſſp. Ws 
' But mp plain Anlwer is, that the wꝛit of warranty of Charters will lie up- 
on all actions real, and map be bꝛought either befoze, oz hanging thole anions, 
though a voucher lie in the actions, and fo it is reſolved 9 E. 2. Fitz. Warr. Char. 
30.18 Edw.3.42. Fitz. Garr. Chart. 8, though it be in a Formedon, this is beſt in 
the Abzidgment, and 2 E. 3. fol. 6. in a Warranty of Charters againſt the 
heir, he pleads that the Formedon is hanging of the ſame land, & non allocatur, 
although he map rebut. 41 E. 3. of Garr. Char. 19. in Formedon, and Fitz. Nat. 
135. D. where his woꝛds are, that a man ſhall have a wzit of warranty of 
Charters,though he map vouch in the action that is bzought againſt him, and 
if he recover, and after loſe in the actton wherein he voucheth, he ſhall have a 
wait of Habere facias ad valentiam within the pear after a recoverp in Warrantia 
Chartæ, and the reaſon of this is clear, foꝛ he ſhall bind the land from the reite 


of the Warrantia Chartæ, (though he cannot have execution untill he take ney 
a 


Aim. 
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RE ape made, tat Object. 4 
is is wor meme oy eee che inthe lien, 4. 


tunen objsck. 3. 
Barr ag un 


rang the tenant KEI 


cafe 
ile bp plea, 1 therefoze the yy rome 


A, 


. 
| 


- 1 : _ ted be bel declare to his dartage where no loſs by, . 4. 
= ainft him; 4a By — <3 EJ i. & 18 E.3. 42. — nl 
9 . where the warrariey of Cha is 


ir 


all 
to the —. Lo 


ia timet. II 22. and 


—— the Plaintiff may have darnage, is fot © ; 

al action damages were recovered againft him as in an 0? 
oye er ney land hath been retovered otiſp, ag in a Formedon o? 
like ; 4%E. 3. F. Gar. char. 19.42 E. 3:7. 43 E:3.26.: But ves the taſe of 43. F. 
. 30;iS Inter Anomala, fs2 there the taſe was, one Chartie hab made 


4 warranty againſt him elf and his heirs, a0 others ſuing by his evthili- 


on; upon a Warrantia Chartæ, it wag found that the pꝛintipal action, (a forme- 
don) was bꝛought by his colluſion pet he could have na damages . — 
not loſt the land, whereupon he had now bꝛought a wꝛit of deteit upon the 
ble and charge that he ſuffered by colluſion and ſuit, —— the — 
dic in the Warr. chartæ, finding the colluſion ag binding the defendant foz that 
point. — re — the — — — a beck that —— 2 5 
ment and 20l. ut note that t gd ground ko the 
like in other ſuits of —— of Charters; koꝛ this ein: err 
grem upon a colluſion; which is nothing to — non 5 
ctice by colluſion will bear an action with wan 

— hey eolle 


was, * eꝝ allowed the — in one att ion ti 

ansther, which was " 
As to the 25 Heart — 1 — b:other —_ that by the Count it ſelf obrck. 5. 

appears the warranty is loft, by reaſon that this part of the land is declared 

upon the fine, to be to the ule ef the plaintiff, and the reſt all be intended to 

the ule of the defendant who made the warrantdn. | I 
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22 land corhe 


225 reſolned. that if William Loꝛd Dacres did make his feolffment but 


115 f 9 Sr. Henry Roll veil. = 
24 Sr. R 2 
Anſwer 1. 
22248 1 * — __ tare of. bo whol 
74 3 ar 2 tn at E 
3 was a 7 On dann are ag he 


ame Kc. the 
aintiff Sir Henry Roll bei 2.— it, and 2 — of then 4 
enry bn bar he E 


Osborn, (that is 


A paſſed, which 
2 impeach the warranty) args. cee 


" Another anſwers viindeed bp feof 


any thing 
IT — a war- 
ſame man that 


e 
, ſhall by a 
Hs "fince it cannot take 
'1nfeoff Hl. of a hundred acres eker 


1, pres 2 
bg ba . D War 


8; 

— fo2 the warranty, fo2 ſo much to the 

hot "and his heirs that doth Baer; — effect, and 
when 7 — two, that woꝛd that ſæmed entire at the firſt, is tobe ta- 
ken reddendo ſingula — | foxrig purpoſe, the caſe of the Toꝛd Dacres 26 
Eliz, was reſolved thus, Willis 02d Dacres made a dæd ol feoffment of Lande 
in divers Counties dated 15 Octob. 4. Mariæ upon condition the feoſt ſhould 
infeoft him of all the lands. withinrwentp dap g after the date 2 and 

part 
days, the condition was not Den, though all were not 


arreg, 9 


reconvepedwithin the twe —— acco2ding to the letter of the condition which 
is intire as the warrantp, the realon 
it was not conveyed, without which it — not be reconveped, and thc! 


was, becauſe it was his own * _ 
o . 


the letter was abridged, the condition bei — t he ſhould retonvey 
nutch as was conveped. — _ - — x the Plaintiffs 


Declaration, all the impediments arif! upon the h len ut ofthe poten which 


ig confeſſed bythe Demurrer. Out of which ich ariſe thele points. 


That the Plaintiff having the whole Mano? conveped unto him by fine with 
warranty from Osborn, | 


Pe hath divided the land. 


| Next he hath divided and changed the eſtate. 


; om he hath done this bp common recoverp, by which then that come in are 
in the poſt. ä 
Again, he hath vouched Ochorn once alreadp inthat common recoverp, and 

fo hath had recompence oz poſſi — — by Judgment 
This point is to be underſtod if Osborn. as is already al⸗ 
e ſhall be underſtood of the — — becauſe it wants the woꝛd 

redi 18 

But if it ſhall not be underſiood theſame, then it will come to this queſtion. 
kf a man have divers warranties againſt divers perſons, and then in an 
Aae bzought againſt him voucheth one, and omits the other, and lo a reto⸗ 
very 
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. Sir Heury Rall verſ | | 2 
Sir Robent 2 . 25 
—ů— whether heean ever-habevenofit of ths 


S will * — — this will 
he " en upanchis the recovery is upon title; andWheceit is odMinion reosve- 
xp and under what differences... Ind ak QS i —— which 1 ery of ep 
ip particulars that ſhall fallow, J| — 
_ 1991 * — bead — 98 5775 lace, and and is a lervitude agai 


bal bn fn rot Fab ——— = ta 
— 2 
1 onthe pare —e 


is an heir on the part of the-Fa 12 Bart. 100. 5 Firth extept 
it be by realon of a Signiorp of ands of the part of the Mother 5 Z. 2. he 
Fvowey . — And if he that warranted have no landg but Gavelkind, vet 
tenant map pouch the very heir alone, 38 E. E — 2 bows 
vouch allo elle other heirs to2 poſſeſſion,” and ſohe map 

Szother which is heir ſis the father warranto?, che of rin who 
poſſeſſio fratr, 32 E.'3, fl. Maucher 94. 43 E. 3. 3- Siehe bh 


FR of heirs upom 
warranty or upon 


1 _ and b kay differ, 


Oo =_ ater Sa poſſeſſo 3 the — 25 bee Darough Zoe: 
un 02 Gabe e is without remedp, a Hg — as alone, 
extept ſhe comes in as vouche fo2 poſſi voy 32 E. 3. Fitz. 


Voucher 94. & 35 H. 6. 33, Pet no cher Ha bare x ee s heir , ,,.c..- PP 
in an Obligation, and leaves land at common lam and land — rk 5 e. 2 4 
credito2s muſt ſue all the heirs 11 E. 3. F. debt: 7. 11 H. 7. 12. And ſo in that 

caſe if, he have one heir onthe part of the father, and another heir on the the part 

of the mother, & both have drs — he ſhall have ſeveral actions, and exe⸗ 

cutions ſhall ceaſe till he map take it againſt both ; ſo it appears that the con⸗ 

ſiruction of law is ſtriiter where the heir is charged with — Neal than 

where he is charged with a chattel. Vpon the — e adjudged 


18 H. 3. ff. voucher 281 & 23 E. 3. ff. Garr. 77. 1 ant a Signioꝛp with 
warranty unto the land Cleats ho gra 2 2 only fo2 
the over⸗ value though it come by art in law... of 23 E. 3. ſays, that 


A covenant ſhall be taken ſtrict, per Welby : = oe the warranty is loft is ad- 

judged 18 H.3. own 10 the firſt objeRi- 
Now to the firft objectron that the demandant hath divided the land by his own on,vis, The dividiog 

att, ſcil. the recovery after the warranty treated. It is to be oblerved that _ of the lands. 

warrantp muſt remainentire as it was created without the voluntarp divifion 

of theparty. And therekoze if land be given to two jopntlhy with $ warrantp,if 

the one made a feoffment of his part, hehathloſt his warrantn, but the other 

map vouch foꝛ his moicty, but if then make partition, — have loſtit by the 


common lam. And if the warranty were to the Aſſigns, 

the — — muſt allo be jopnt, 29 E. 3 ff. Garr. 70. 11 E. 4. 2 oke lib. 4. fol. 36. 

Terringhams taſe. Ik a man have a common appendant in 40 Ares, belonging 

unto 20 Acres il he lell 10 of his Acres oꝛ bun paxt of the 40 Ates, the common 
max be divided and appoꝛtioned pro rata; but if it be a common, rtenant be⸗ 


eaule it is againſt common right, it is loſt. 

Ik a man have a rent-charge granted him of twenty pound a pear, and he To the ſecond 
grant five pound a pear of it to a ſtranger by fine, the tenant is not compelled to objection, 278. the 
Attoꝛn. — 2 of the 
So in theſe and the like tales againſt common right, J mnſt not be made ſub⸗ 
ject to divers vouchers oꝛ fuits of warranties of Charters, oꝛ to ſundry diſtreſ- 
ſes ; where mp grant made and meant but one. 

Now econdly, where he hath changed his eſtate, the cale 1s wo!le, foꝛ the 
eſtate muſt remain the lame in the p2ivity, oꝛ muſt be made the lame in repꝛe⸗ 
ſentation that it was in the time of the Warranty created, when you come to 
vouch oꝛ to bꝛing your Warrantia Chartz 5 and therefozeit the husband and wife 
be jonntenants and a releaſe be made to them with warranty, and then the 
husband alone makes a feoffment over oy warranty and is thereupon 


vouched 
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Sir Henry Roll verſ.2 
Sir Robert Osborn. 


eſtate, th it be greater 
So 


vouched alone, he cannot vouchover, 10 E. 35 52. Fitz, Counterpleaof warran 


P15. tt; 
50 ifa woman tenant in tail and her husband make a leaſe pour autre vie, 
if in an action N vauch over, 45 E, 3. 18. & 46 E. 3. 
24. But if. the leaſe had been-onlp foꝛ the life of the om 
rod ya might have vouched ; fo2 bp repꝛeſentation they are in ot the e⸗ 
at 5 8 7 TEES | 
TIT ICC IO 
P one m | x not vouch alone, 
zap aid of his fellow, and ſo ſhall put themſelves in repꝛeſentation of one heir, 
and But if one partener alien his part oꝛ make default 


upon aid pꝛaped, the other ſhall vouch alone, 27 H.8.58. 4 H. 7. 20 H. 6. 2. & 


43 E. 3.23. | | . 
ktwo coparreners be, and one of them alien with warranty and comes in 


as now he ſhall pzap in aid ot his fellow, and either have pro rata upon 
the keln iu auh ober with bim 


u upon the Warranty paramount. 
But note in thele taſes, that the vouche (when he will avoid the warranty bp 
change ok eſtate) he muſtſhew how the eſtate is changed, 3 E. 3.51. And ſo hath 
the defendant done here in the pꝛintipal cale. 8 | Ry 
And as this cale is here it is pet moze dangerous to the defendant, foꝛ though 
it be true that if a man enter into a warranty general, he ſhall warrant no other 
eſtate than that the tenanthath,44 E. 3.38.41 E. 3. . where the vouche demands 
not the lien the tenant makes not ann ſpetial declaration of it, as in the 
warran of ers he doth, pet ſpecial circumſtances may wozk the con- 
trarp. And therekoze 41 E. 3. 25. if the vouchee enter with a Pꝛoteſtation ol an 
. eſtate in the tenant who admits it, the vouchee ſhall warrant no other 


(e- it the tenant pzapeth warranty af an eſtate certain, and. the 
vouchee admits it, he ſhall make that god, though the eſtate in truth be lels, 
and therekoꝛe 38 E. 3. 9. 14. if one hold land only foꝛ term of his life, and war- 
rant the land to him and his heirs: if I ſhew this upon the voucher he ſhall re- 
cover but foꝛ life, but if the deed be entred, and F except not to ir, Brook recoverp 
in value 8. A ſhall anlwer fee ſimple. . ou | 

Much moze plainlp here in the pꝛincipal cale, where the declarationis expꝛel⸗ 
Ip upon a ſine, and warranty in fee ſimple trulp ; upon which he demands judge- 
ment acco2dingly foꝛ a warranty of fee, ſo that if there were nothing elle, this 
alone were caule to barr this action, ſince in truth he hath but an eſtate foz life. 
And pet if the defendant ſhould pield to his demand, he ſhould anſwer ke ſimple, 
and ik judgement ſhould have paſſed accozding to the declaration in this cale, 
and execution ſhould have been after ſued upon it, it had been then tw late to 
have pleaded this which he ſhould have pleaded befoze in the fozmer action, 21 H. 
6.41, & 22 H.6. 22. F. Garr. Char. If a diſſciſo2 in an action bought againſt 
him vouch oꝛ make requeſt to have aplea miniſtred unto him oꝛ bꝛing a woit of 
Warrantizchartz, and then after that the diſſeiſæ enter upon him and put him 
out and he re-enter, ſo that he is in ol another eſtate than was warranted, pet he 
thall recover. But otherwiſe it would have been if the entry of the diſſeiſee 
had been befoze the voucher requeſt anv wꝛit, foꝛ then the voucke oꝛ defendant 
might have ſhewed, that he had been in of another eſtate at the time of the vouch- 
er and wꝛit. Out ok which caſe cited and allowed by F. Na. br. in this wait 
de War. Char. I am clear of opinion that if a man have land conveped unto him 
with warranty, whereupon a ſtranger hath right to enter, and he bꝛing his wꝛit 
of warranty ot charters, and hath judgement, though the ſtranger after bꝛings 


no action but enters, he ſhall have his execution, fo2 a voucher and requeſt ok 


plea are required where they map be had: but in cale of entry it mapnotbe, and 
the warrantp is againſt all eviction by eign title, either by entry o2 by action: 
which J note to warn men how they pzoced againſt an Ejectione firme, where 
no voucher no? requeſt fo2 plea tan be had; foꝛ if a man fozeſecing that his title 
is defenſible bpentry bꝛing this wiit of warranty of charters againſt his keoffoꝛ, 
| and 


e 1 
n 8 Sr 5 
SE eee 


hath judgement,# Tehe Stranger thar hath righe af 
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Sir Henry Roll verſ. 
Sir Robert Osborn. 


ntrp gives tauſe of recompence;but let him lob 
The next is becauſe the Plaintiffand his Fat 
fe, and the reſt come in by rccoverp in the bolt, in 


the heir. 3 
this is a common recovery, J will enla 
——— 
an co 


din tale of a ſtate To dean point: 
in, * b Of ſuing Osborn iu a 
heike by | 72 Warr” char who had 
2 been vouch once be- 


i warrantpr * ains, for e. 
2 | | were to me 4 
and Aſſigns, and J lutfer the Recover to the uſe 1 erhethall'v my 


bn koꝛte of the Fine 23 E. 3. F. Garr. 77. erpels. 
02Ce 


have value upon a warranty,  fhall not vouch again upon the lame warranty 


fo2 the ſame land. „ 

And if vou will reply to me that the — nty in queſtion is bp Osborn 
and his Wife, and the fozmer Voucher was ak the Husband only, J anlwer, 
that then it muſt be underſtod that they are two ſeveral Warranties, aud 
then in vouching the husband oni he renounceth the Warranty of him and 
his Wife, as after ſhall be ſhewed, but it cannot be ſaid in this caſe, that the 
Warranty by the Wife ſhould be void, oꝛ ſo ſuppdſed, as in the caſe 10 E. 3. 52. 
where Warranty upon a leaſc being made to che Yugband and the Wife; the 
2 alone vouched over, and averred that che Wile had nothing, and there⸗ 
oꝛe the Warranty was void unto her, which is allo the reaſon in the judgement 
of the Caſe of Ear# and Snow, Ploë. 56. That the common Hecoverp agatuſt 
Tenant in Tail and his Wife having — ſhall bind the Tail, But 4 

- Je 
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Sir Henry Roll verl. 
Sir Robert Osborn. 


it is — Yar to pets a warranty map reteive ſeveral ſa: 
bp partels, but not totally. And therefoze Hill. 5. Jac. Regis, Rot 941. 
ä Bench, the raſe was this; that one John f ud ge did grant cer- 
tain Lands in South-Molton, in Com. Devon. unto John Pincombe , fo? his 
life in the fifreenth pear of Elizabeth, and in the zoth pear demiled the ſame unto 
- one William Hunt fo2 21 pears to begin after the death of the ſame John 


warrants on the contrary part, che is bound thou et hath no: 
Ae 1 erf ark hart, the hough. ſhe harh no 


8 Pincombe X and after 32 El izabeth,granted the reverſion ol thele Lands unto Am 


Point to thefifth, 
vi. of divers war- 


Pincombe and others foꝛ their lives with this expreſs clauſe of warranty fol⸗ 
lowing, And the ſaid John Rudge and his heirs all the pzemiſſes unto the ſaid 
Am — 4 all perſons claiming by the ſaid John his anceſto2s o; heirs ſhall 
and will warrant, acquit' and defend during the laid term. Jobn Pincombe 
Atturned and died, Amy and the reftentred, upon whom William Hant the leſſee 
entred, Amy and the reſt bzought their action cf covenant againſt. 
John Rudge to the damage of 200 pounds: And the defendant pleaded in barr, 


t aintiff had fo2zmerlp bꝛought a Warrantia chartæ againſt him n 
che I an rb. ſame land and that it was pet hanging undetermined ; 
and the Pane demurred in Law, and it was adjudged fo2 the Plaintiff, and 
upon a Mit of Erro: in the Exchequer Chamber, the foꝛmer judgenient 


was affirmed ; the reaſon was, that though the Warranty was annexed to 
the fr , pet becaule the impeachment was only by a Leale. fo2 pears, foz 
which there could. neither be voucher noz+ Warr. chaxt. noꝛ if judgement had 
been given inthe Warrantia Chartæ, could ann Execution be made in value 
koꝛ ſuch a Leaſe, therefoze it was holden as a Warranty real, if the freehold 
were bought in queftion. But when a Leale foz pears is in queſtion, taken out 
the freehold, it is to be uſed as a perſonal covenant, and to be ſatisfied in 
amages. * $2 5; | | 
Outof —— it appears, that it was allowed by both Courts, 
that a warranty of Charters will give remedy fo? a ſtate of frechold defeated by 
entrpʒ and that a warranty map have a double execution foꝛ ſeveral eſtates,and 
that a warranty of itſelf real map be uſed as a covenant to recover damages: 
and by the ſame reaſon, if a man hach lands in fee with warrantp,and the te⸗ 
nant bzing a Warrantia chartæ, and h 22828 pro loco & tempore, and then 
a 4 recovers an eſtate foꝛ term oł life, he ſhall ſuc an execution foꝛ recom⸗ 
pence foꝛ ſuch eſtate; and if he die and another recover another eſtate fo2 life, he 
hall ſue another execution fo2 like recompence, foꝛ his recompence ſhall be accoz- 
ding to his lolg, as the Boks befoze cited do p2ove ; foꝛ he loſeth not the land 
warranted, but ſome leſs eſtates out of it, and ſo the inheritance of the war- 
ranty remains ſtill with the inheritance of the land. But if once a whole fee- 
ebe recovered,and recompence foꝛ it, then the warranty is wholip execu⸗ 
ted andſatisfied,and ſo extintt. | 

This is true incaſe of a Kecoverp and voucher p2oper and Bona 6de : but if 
the tale be foꝛ example, that tenant in tail, the remainder oꝛ reverſion levie a fine 
to me and mp heirs with warranty, and then J ſuffer a recovery to bar the re⸗ 
mainder and vouch the tenant in tail as J muſt, and fo the recovery paſſes with 
his oꝛdinarp judgements, and after a ſtranger ſues me foꝛ the land upon title; 
in that tale and the like J hold, that J map vouch mp conuſoꝛ again, fo2 the 
other is known in law, and to the Court to be a fained recovery, and bp conſent, 
and to be but part of the aſſurance of the land betwen the parties to bind the 
remainder oz 1 remainders: and not in execution ok the true intent 
of the warranty: lo there are covenants fo2 Kecoveries with double oꝛ ſingle 

voucher, and ſuch would be admitted though there were no warranty at all. 

But now of the other point: | 

| At the Osborn vouched in the common Hecoverp ſhall be underſiood another 
Osborn, and not the fame Osborn, then it muſt be underſtood that Rolle the 
Plaintiffhad ſeveral warranties againlt ſeveral perſong, c then when an action 
was bꝛought againſt him, he could not have advantage of both but muſt hold him 
ſelf to one. And therefoze 9 H. 5.12. one bzought a Scire facias upon fine as heir 
to 


9 Counden verſ. | : 
0 | Clerle. . ER 


to two parceners, the tenant pleaded in barr a fine levied be hte . 
ith warranty,and relied upon the warranty, and the plea hol den double, 
and he fo:ced to reln upon the warranty only of one. And ſo likewiſe 31 E. 3. 
Fitz. voucher 25. It one have divers warranties, and then fall by deſcent upon 
a aperlon, heir unto them both pet he mult be vourhed onip as heir unto one; 
and the reaſon is apparent (whether pou regard the demandant dꝛ the vouchee 
fo2 as to the demandant it is a kind of plea in barr, and therefoze G 10.be 
douche and his 
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6 ſingle, fo2 the demandant map counter-plead the poſſeſſion of the 
b anteſtoꝛs, which he cannot do if then be diverses. | 
8 And again, the voucher of the tenant againſt the vouche, is a kind of 
; demand ozfuif, and therefoze ought to be ſingle, and the vouchee map connter⸗ 
lead the lieu which he cannot do, if they be divers. Pereof it fofloweth that 
hen he hath his choice of vouchers, and takes him to the one, and thereupon 
p2oceeds to judgement, he loſeth the other and can never reſoꝛt to it again. 
B in caſe of divers pleas in barr where the actions tome to a final judg : 
upon one. But ik a man have divers warranties fv2 the lame lands, he may 
E ave ſeveral wzits of warranty of Charters and judgement upon them, and 
17 0 is Fitz. N. br. 135. I. and that map give him dguble remedy, oꝛ not as the caſe 
"WF map be. Fo2ifhe be after ſued fo that land in an attion w the map vouch 
but one, then he can never take advantage againſt the other, becauſe he did 
2 not vouch him atcoꝛding to the fozmer rules. But it he ſued in an action e⸗ 
2 in he cannot vouch — require plea, and — plea of them both, 
and then both adviſe one plea, and he plead that, and lole, he ſhall have ſeveral 
recompente againſt either, but if they advile ſeveral pleas, he can have no 
recompence but againſt him whole plea he followed. But if the land be not 
recovered againſt him bp action, but by entry upon an eigne title, then he map 
ſue ſeveral executiong upon the ſeveral judgements in the wzit of warrantiæ 
chartæ againſt either ot᷑ them fo2 full recompence, and fo he ſhall have double 
value fo2 his loſs, fo2 either ot᷑ them Warranted the whole, and neither of them 
hath colour to pꝛaꝝ aid, oz make ule of the retompente that the other hath 
pielded foꝛ his own eaſe. "1M . 


95 | Counden verſus Clerc. | pay r 
10 | | + 89. 
Op. Counden the pounger, bꝛought an Ejectione firmæ, againſt Thomas Deviſe to the heir 
J Clerke of 3 acres of paſture in Newington, of the deviſe of George Coun. or heirs of the name 
den the elder, upon an iſſue of not gui tp, the Jurp found a ſpecial verdia, gf Deviſor muſt 
that one William Counden wag ſeiled of the ſaid land in fe; and held them Of qcyice and their 
with others in ſoccage, and had iſſue one John Counden and Elizabeth Counden, intents at large. 
and that the ſaid Elizabeth tok to husband one George Dalton, and had iſſue bp This Caſe is in oor: 
him Jane Dalton and Elizibeth Dalton, and died, and that VVilliam Counden Re — 
made his will, and gave thereby unto Jane and Elizabeth Dalton tu either of them due gegend — 
Io pounds a pear during their lives, iſſuing out ot certain lands in Soutbwarke, the Brother of the 
called the Weollack rents, and therein had this clauſe, . Dieꝛviſors title. 
Item, as touching all my lands in Southwarke, and in Newington, Lambeth, Judgement was in 
and Greenwich, whereof now ſtand ſeiſed, which of right will, and mp on-.this caſe given for 
in intent and meaning is, ſhall deſcend and come unto John Counden mp fon Cierig that 15 forche 
after mp deceale, this is mp deviſe. And then ints that certain friends jj; in default of the 
of his ſhall receive the pzofits of them till his lon ſhall come to 24 pears , will, becauſe the De- 
and then they to make an account and ſatighe him. And then adds this clauſe; viſors brother could 
20vided always, chat if mp ſon John ſhall happen to deteaſe without iſſue ok not take by it. eee 
is bodplawfullp porters thas then J will all and ſingular mp ſaid lands, tene⸗ eee. 3 1 
ments and hereditaments, and everp parcel thereof ſhall go unto the right heirs / . e e , 
males and poſteritp of me and mp name foꝛ ever, equalſꝑ to be divided unta and — 72 
amongſt them, part & poꝛtion like. And that then, and in ſuch caſe will and be- Do. r 7 = on 
queath unto Jane and Eliza. Dalton, and to either ot them, one Annuity oꝛ pear- cute, — MH 


ip rent of 5 l. a near a piece mo2e,iſſuingout ok the Wollack rents fo: term of 6/2001. 94; 
hy ee  Mocolle 2 cif ., bon i; 
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their lines. Then the diwiſoꝛ dieth, and John Counden the lon dieth with- 
— then the two e Jane and Elizibeth Dalton 4. 5 
heirs, and make a leale of the lands in queſtion to the delendant Thomas 
Clerke who enters, 1 — Counden the elder; being bꝛother of 
William Counden the devalo2 name and the whole blood entred: and made 
the leaſe unto the f who entred,upon whom Clerk the defendant re⸗entred. 
upo | e the entrp of George Counden the elder, upon 
— — ne was I, then they find fo2 the plaintiff, ifnot foꝛ the de⸗ 
wan | | 
will make in this cale thꝛie queſtions. 2018 
| anſrorion's che mates Ge. upon the dying of John Coun. 
den the fon without iſſue, ſhall take effec. by wan ot reverſion oꝛ remainder, oz 
elſe bp wap ofoziginal oꝛ expectant deviſe. Fo2 upon that point decided one wap, 
will fall a certain conleque, er the i tration it it b hats aha 
The next point is, whethe unitationit it were aded, could ca 1 
lands the b7other. | | Oy TO 


And the third is, whether it can carry the land to the bꝛother in taſe of deviſe, 


as this is. : 
And to the firſf, N am o opinion that the fon is bp the p2ovilo of this wi 
made tenant in tail to him and the heirs of his bodp, Fo? the Re ci 
(which in a will is ſufficient fo2 that purpoſe) is plain.Dereof it will follow that 

limitation after fall to the right heirs males, ct. will be but a reverti- 
on and will veſt alſo in the for; foꝛ is a politive rule, That aman can- 
not raile a en his own heirs by the name of heirs, as a pur⸗ 


chale, neither by convenante ot land, noꝛ by uſe, deviſe, 28 H. S. The tale 
bt Abbot of Burp, c. and the Low e e 35 H. 8. Dyer 54. Ye £ ; 
Nap moze 4 H.6. A a man devite lands to q perfon that is next heir and 
hig heirs, —— 18 void, and it by deſcent, Mich. z and 3. Phil. & Mar. 
t againſt an heir. The defendant pleaded that he had but the 
third part ol 20 1 the iſſue was whether 3 had the whole, and 
ligoꝛ his father deviſed the whole 


from thenteloꝛth to him and his heirs, and — — was given foꝛ the plain⸗ 
tiff. But it map beſo limited unto heirs entail oʒ to one by the name of heir 


A ſecond reaſon is becauſe the declaring that the land ſhall delcend to his 
ſon, is juſt the ſame that the Law ſpeaks, it is utterlp void and idle, and then 
the reſt of the deviſes pꝛoemd as if that had not ben ſpolten at all, as 
the caſes are beloꝛe. This deviſe that it mn ſon due without ine, then mp 
land ſhall go to mp heirs males. And therefoze the cale in 4 H. 6. & 2 & 3. 
Phil. & Mar. Dyer 126. befoze is ſtronger than this, where it is reſolved, that 
a deviſe made to the ſon and heir, and his heirs is utterly void, fo2 then 
it is not to the heirs collecivi, but to the perfon that is heir in fee. And 
though the limitation to the heirs males be ſpoken conditionallpbyp the 9 

i 


— 


&- n 280 +; nice. SW Lt 2 F r r , 
a N n 2 e WY . Wo. K g . o ONE, ME IA Sk 8 
8 JS OE TION, N *. 2 5 — — ai { n S 1 Wie «oP | 
- „„ OE Ew gue: Os DEEDS NE, KT BEGIN, . 1 : 
1 ** 5 2 5, oy EF. » — 8 th * < - r 8 4 2 
A E 3 r A 3 2 
z AI SIE os FRI RES . 


Counden ver. | "= 5 
 Clerke. | 1 31 


# Join bee een e r in fine 
ſi eontingat, pet the em. oꝛ reverſion takes plate pꝛeſenti p. nas 


Athird reaſon is, that that part of the will may take effec in all e wo2ds, reſo: 3, 
and yet it mapſtand as take it, fon the wozds are, that che land al. 3 
and rome to the ſon, which is in all parts true, foꝛ if ſhall come to him in tail by 
the devile; and the reverſion by deſcent. in 21.9703 Dern 
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is ſometimes taken abſolutely, and ag the Grecians call it pa af dgpher See 


ſtr acto ſfanding naked by it ſelf, and of it ſell; and ſometimes: in eoncreto | e. a 
clothed with land oz rent, inreſpec of which he map be heir, that ig not eight. os 2. , 


heir, as the woꝛd is here. Foz example, ———— — K 
is heir, and all the fong in Bavelkind , ereof the realon-is, beeaule /// 55 - /4v. 464." 
the cuſtom is, and ſo muſt be pleaded, Be , of: thole lands is. We | . 


59 & Don. 42. 3 E 
Note alſo that Warranties and Eſtopples do always deſcend upon the right 
heirs general as being to ſimple heirs, 38 E. 3. 22. If there be — 2 who 
hath Lands in Gabelkind, the eldeſt fon ſhall be vouched alone, but the Tenant 
map alſo vouch — fo2 the 4 — 32 E. ff. voucher 94. that the heir ge⸗ 

neral ſhall take ſich advantage ot ſuch warranty — 2 extept he comes 
in ag vouched by poſſeſſion with the true heir. Allo E g fall upon the 5 
at Common Law, and alſo the Daughter that comes in by poſſeſſio fratris, ſhall 
eſcape an Eſtopple of the father, 35 H. 6.3 3. 


Nap moze, if I convey lands that J have on the part of the mother, oꝛ in 
Bozough _ to I. S. and his heirs without conſiberation , the ule ſhall 
be void, and lo the Land ſhall return again to me and to mp heirs of the mo- 
ther, o2 in Bozough Englith as befoze, fo2 the Law doth conſtrue the uſe the 
ſame in ſtate andqualityp as the Land was. But tf do declare the uſe to me 
and my heirs, oꝛ upon ſuch feoffment reſerve a rent to ine and mp heirs it ſhall 
go to m heirs at Common Law, fo2 it is not within che cuſtom, but it is a new 
thing divided from the Land it lelt, Trin. 4 & 5 Phil. & Mar. Dyer. 162. and that ig 
the reaſon of another difference, 9 H. 7. 24. Shellies Caſe, that Land bp deſcent fall- 
92 2 one ſhall be taken from him by a nearer heir boꝛn. Not ſo ol theſe pur- 
chaſes. = ,- 
Ss it is in the Caſe of Entails whereof the Statute of Weſtminſt. 2. gives 
examples, which were fee ſimples conditional at the Common Law, then take 
their effect by that Statute in Cales of deſcent, but where are not in Caſes 
of deſcent but the limitation is immediatelp and by wap of purchale to the heir 
male oz female of the body, he mnlſt be as well right heir as male o2 female 
of the bodp that ſhall take, fo2 this is clearly outof the letter and intent of the 
Statute of Weſtminſt. the tales of 37 H. 8. B. Noſme 1. and 40. Str John Huſley 
made a feoffment to his wite fo life, the rem. to his own heirs males — 


| 22 Conndey verſ.2 


rg pens air he was actor of treaſan, Thi 

eg dies, heir exon, £088 right Va gan Ouſter le maine, and V Vhorewocd | 
the Kings oy was ok opinion, that he ſhould have it, len kur wg it to 
an entail in 177 and . — that the rem. in fee failed want o 


heir, where it is e e there, and ſo in Shelliecaſe with- 
out controverſie in ho H andilowa 
forfeited, and that The her ma male of the bien in — 3 ſo alcome rn 


2 cale is et ay fear, foꝛ here the heirs malay are nat reſlrain⸗ 
ol Dy w 2 ave h — en e the he of help frem 2 ſtatute of 
ne i nw 60a Mr fe ſauple being without body, 


it had hern tothe heirs males of the b al the deb as here 

7 5 d heirs are the name of the N iſe — here 
ofhee,: being I ag it mi 2 an if of . 
$ DoV  Gauldbc token innatuee © viſe (06man nedhig hejes 
phick the baby hal be ynderwh,as J will Hew ou after in a cale of 


* Cal bp deviſe, we muſt paſs be- 
* ffend neither. One that rhe deviſe 

e party deviſoz. The other, that 
* in che Wil woitten, that it map be certain to 


EEE — o 3 as by ſome dignity, office, 
as to deviſe — Earl of Hertford, the Loꝛd Treaſurer , 92 
and this will ht: a deſeription made god by reputation, though 
te reach, os land will pals even by convepance to one by the name of Son 
which ga are ard, — byt name of Wife, which is not lawful, if they be 
dreputeds? a name, 27 E. 3.85. A grant bn an Abbot without 
anp other ng eb ee H. 4. 5. So one map take by ihe name of Son oz 
DaughteriX he be la known, oh there were na marriage betwen the 
father and mother, 1 E. 3. 14. 39 E. 3. 24. There are names 92 deſignations 
that have an equivocal amphibologie in them, as puer fo2 male 02 female, and 
pet if it be no wap cleared to the contrary, it will prima facie be taken foꝛ a Son, 
16 Eliz, Dyer 2 b make this the like of the woꝛd heir, Feaſt of S. Michael 
by p2cheminence of the Ar el, J grant, that if a deviſe do ſufficiently 
and certainly ſhew the intent the deviloꝛ in the ſubſtance, though the cir- 
| cumſtances tail oz be defective; care not. A deviſe Eccleſiæ Sanct. Andreæ in 
R Holborne 21 R. z. F. Lebiſe 27. a deviſe unto a Colledge by a name known, al⸗ 
N. though it be not bp the vern name of the Coꝛporation, as to Trinity Colledge i in 
 \ Cambridge, it is god, the tale of the Pniverſity of Oxford, Co. lib. 10.57. Note, 
* bp the ſtat. 1 Mar. deviſes to ſpiritual coporations enabled M. 8. & 9 Elis. 

Dyer. 255. A deviſe to mi ſon after the death ol my wife gives an eſtate to my 

wife 11 H.7. 17. & 29 H. S. B. Devile 48. 


Ik ſinte the ſtatute a man devile that his feoffees ſhall tonven the land to A. 
and his heirs, this is an immediate deviſe of the land, 29 H. 8. B. Deviſe 48. 
Quzre if the land were never in feoffment. 

kA devile lands to one and his heirs males without ſapiug of his body, the 
Ta makes it an entail (by the apparent intent) to hint and to the heirs males 
of his body, 27 H. S. 27. by Fitz and Shelley, clearly. 
. Therefozc 4 hold the Bak, 28 H. 6. Fitz. Deviſe 18. and Babingtons 


"FF. | opinion . H 6. 10. 13. to be x0 law; which are thus, that if a man deviſe 
Ih ILL ale, F land 


r 


. 
LY 18 void, though there he lug a — — the rem. fall. 
9 H. 6.23. & 49 E. 35 e begun, ku no head he chaſe 


> £:% Paul, the deviſe is 9 H. 6. 23. — — dead aun 
remainder unto the next heir male af the 


in fe tail, reciting by his Will that his ite was dowable of 


en vaſe 
— 2 


rpg tum ia aa 
wah cams LEES (as cleripitis) as 
inherit, fo2 that were to NN 
560 aa hen inen 
his gilt {a2 a 
ta I. GY rae rem to 


da ad iſſue a lo Ace aud they 
ſelf die Pane then the tenant 02 eher the lon * v epanghree of 1 n. N. wad 


0 
IT o Aff. 4 & 36 E. 3,29. e one having tive ſans and a n 
er dei ed it to a ſtranger fo2 life, * rem. — nioribus de 6 le Per 


6 nt, 


hating iv 1 — 25 5 thn th Intd the 1 
n 15 n ins — 5 
ters ut the == all take fo? en, 7 1 7 


Saby xeble 2 1. 7. 13, KJ deviſe, Lands in en to to 


void if b I. S. though 
4 H. 28. MAJ devile Tank ro 8 20 Aten of 


eheirs of I. S. it 
ada ren 


One leiſed of Tand deviſed it to A. life; che rem. unte B. in 


viſo2 dieth, B. di withour iſſue 
1 1 3 — 1 


* 
the Heir gone where the Cale is . 512 Dyer 39 { 
doubtful the Law wal 5 ag — 16 Eli Dyer. _ One . — W 5 
having a Son and a Daughter, deviſeth the reverſion to them, mn ge a Needle AP 40. j 
right hcirsof the deviloꝛ, the bꝛother dies withaue iſſue, the ſifter 1 
dies. It was adjudged that the mojety of and krnt mati fun e Ne ere, 224 
to the heir of the deviſoꝛ, pet the implitatien man beſo erpzeſt, that it ſhall 2. :--;- ..- e eee. 1 
that a third part ſhall go to his eldeſt Son, and the other two parts to four | 
younger Sons, and the heirs males of their bodies. And if a Child be 8 Se., 
bon, he ſhall be Heir, and if all the five happen to die without iſſue male of -/----<- E 
revert to the Heirs of the deviſoꝛ. All the Sons hut one due * 
— Survivo: * m eſtate ra in * tie parts, ard nothing Bare a 1 — 2 
ke tha 
Alſo Hill 5. Eliz. Dyer 230. One having Hand, part in fe in 2, mb pat 10 l. ie 
third nart ot 22 declaration 


the Houle, 
or their bodies, and foꝛ default of idue ot the bꝛother and ſiſter — — — 704 | 
change the Law, as Mich. 13 and 14 Eliz. Dyer 303. One having Lands, wille ah Df 2 Au d. 
their 92 any of their bodies, then he willed that the . two parts tins Ke + | 22 4 
vert ag pet, + "> Deviſeto an heir 
all his Lands deviſeth unto her PIES = of all his Lands pet ſhe ſhall = plain. 


— * 


- Elias Tiſdale verſ. 
34 Sir William Eſſex. 5 


but the third part of his fee ſimple: bur if it had been, J give unto her lo 
— my lands as ſhall amount unto a full third part of all mp lands, it 
had rwile ; ſo here, J grant, that though this deviſe will carry it but 
to the verp heir, becauſe no other ſenſe appears to the Court, pet if J ſay by 
NG, F make I. S. my heir, and J give unto mp ſaid heir my land, and 

dheis not ſo much as of mn blood, 2 (as it is here) Jgive to mp heir 
male which is mp b:othet, George Counden; oz if a man have an houſe oz 
land in „ and bun lands lying within it, and then by his 


Will gives his new purchaled lands to his heir of his houle and land in 2 
— — ule ofir it will be otherwiſe, foz here is 


fl 1 
zough Engliſh, fo2 the moꝛe 


heres factitius 02 factus not natus 02 legitimus : lo the intent is certain,and not con- 


jectural. - - 
And that is the reaſon of the cale of 7 E.6. where land is deviſed to thꝛee 
bzethzen intall, and that one Id be heir to the other, this makes crols re⸗ 


will unſenſible or * Now the clauſe that the Land ſhall be to the heirs males part and part like, 
repugnant is void. mates it pet moꝛe r and inſenſible ; toz if the heir be pꝛeferred, that 
ſhould be in an entail, and then none can part with him. And ik he meant 

that all that were males ofthe name and poſterity ſhould take together, then the 

wozd heir is wiped out, and then the ſons ſhall take equally with their father 

like the tale ol 30 Af. (befoze) of proximioribus de ſanguine, and thezefoꝛe fince 

the will is unlenſible, repugnant in it ſelf, and of no tertaintp, it ſhall be void in 


Derby,  _ ©  Tafflp, Aſhenhurſts caſe is even the ſame,judgedin the Kings Bench, term. 
. — and — Mich. ——— Jac. Reg. Eq 11 5: whey bog 49 William Beard 
| | eiſed in Fee of a Meſſuage called Beard-ball with the Appurtenances in 
Le: r —4 I Beard in — Derby held in foccage, having iſſue thꝛee daughters Elizabeth, 
22:2." Emme, and Katherine, deviſed the ſame after his deceafe to Emme his wife 
ec, Fg Term of her life, and after her deceaſe that his exetutoꝛs ſhould receive the 
SE. :p2ofits thereof, until the full ſumm ok nine hundzed pounds was received, fo2 

AAS 2 ent ol his daughters in marriage over and above all Charges, 
and after the nine hundzed pound levied, __ ſaid 222 ſhould remain 
TAY oa to his right heirs Males foz ever. And ik his heirs Wales ſhould diſturb 
3185 his erecutozs in reteiving the pꝛoſits, that then their eſtates ſhould ceaſe, and 
the land ſhould be divided amongſt the daughters then living, and died; One 
'Willixm Beard wag found his heir male, Emme his wife entred and died, 
Elizabeth hig daughter after his deceaſe, married Ralph Aſhenhurſt the defen⸗ 
dant and had iſſue Randolf Aſhenhurſt. And Francis Curtis the plaintiff, by a leaſe 
From William Beard the heir male, bꝛought his Action of Ejectione firme againſt 
Ralph Aſhenharſt, wherenpon the ſpetia berdi was found ut ſupra, Andcon- 
tluded that if William Beard to eſtate bp the will in remainder then pro Quer?, 

| — — defend. And upon argument, the Judges gave judgement againſt 


But nate, that upon that judgement, a wzitoferro2 was bought in the Ex- 


Judgement. theguer Chamber; And this judgement of Coundens, being thus urged to main- 
1 | rain the other, there was much labour to malie differences, but in the end Paſche 
[ 17. Jac. the judgement was affirmed, - | 
ik Elias Tiſaale verſus Sir William Eſſex. . Ke #6/ 
1 Govenant. | E Lias Tiſdale b2ought an Action of Covenant againſt Sir Willizm Eſſex a 
eee mie . h,. 2 | = declared — . — —— rtf ih = by — 7 of 
__ -- y WY rticles indented, in manner and foꝛm following. Firſt, the laid Sir V Villiam 
17 ES T — —Eſſex convenit, promiſit & agreavit ad & cum præſato Elis, quod ipſe idem Elias 
9 4%, haberer, occuparet & gauderet, certain Lands fo2 ſeven years from the Feaſt 


l | 2. 2 44 <6 8 . of the Annunciation next enſuing the date of the Will, and covenanted, that 
KX„„ e bhe ſhould quictip remove ſuch buildings, as he ſhould let up at anp time within 


f 


Se Holler rot Su, /60 ther 
+} 


Elias T; It Jalevert.t | _ 
Sir William Eſſex. N 35 


— —̃— erime, and —_ would make him as "ood and perle TY 
ons of the pꝛemiſe 02 lecurity the quiet enjopingof it, as his Counſel Thecale here 47 
fit, and the Plaintiff —— t he wauld pap him 220 pound d o y Arcicls covet, 
22 02 it during the Term, and that he ben ne the quiet poſſeſſion — yeats; BY 
the Land to Six V Vilſiam Eſſex at the end ol And dec declared that is py; out by 
i entredint the Tands,the next day after dur bun n hte Henry El⸗ wrong. 
entred u — ejened him, and held hin aut ever 1 
ye laps robe ch brench of his covenant to his damage of one and pound, 
Court his bill of Articles, dated in Fabr. 10 Jacobi, wherengon 
brag defendant did demur in law, and the queſtiong were made tio. - 
Che firſt, whether this wert a naked covenant, 0 amounted th a leaſe of the 


222 whether the enn Elung, ei taken tu be b wer e pe- , , 1? ö 
er; all be adjudged a bꝛeach of covenant in this ca adjudged, - . 

at chis was a leaſe of the land fo2 arg — ret, eee boom, 
tharthi wag alee ot eech perfor ors . 1 1 1 5 . 
5 H. 7. ĩ a Licence to occupꝝ is a 3 e. 


at the Leſſoꝛ maꝝ alſo occupy w But Ss 6.37 Patio — Guede 
dere, chatif'on . land, a ne ke n . . * 4 


——_ 


nt: — — 1 
ing is — \ 

of 6 
not 


Judge, that covenant again the eg 1 „ex tobe⸗ | 
nant erpzel; 5 ; fo2 ED — doth ens, crepe mp ove: 
woong, ard cher 20H 26 H. s 3. „ land 244 i Bir yet 5 


ful — foꝛ thorighhe were —— vet there mi be uche ops to 


isejectment wꝛongful, and the woꝛſt ſhall be taken-againft the 
== i = ren, was e moe wg wa cons; One, th 


F 


F 2 Mar: 


36 Harrington _— Drury verſ. 
| | , Deane. Kent. 
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1 Harrington verſus Deane, 


- 


Fake pumps 18715 Termiav S. Hill. Anno 10. Iac. Reg · Rot. 3230. 
Accompt. Goldsbo- c TJ Homas Harrington bꝛought an action of accompt againſt John Deane, t6 


rough London. render him an accomptoftwohund unds of monep, received 
eds hand of Sir — Kent l xc. The Defendant — chat he bas 
to whoſe uſe, ©* never his receiver umm part thereof, e hands of 
1 OY = laid Sir Jobs Rowerun, * 4 4.079 | 34 
. Moor 862. It was The Jury t the laid Sir Jobn Rotheram wag indebred unto Har- 
3 < rington in two hundzed pounds, and that Harrington willed Deane to require 
dane ſhould accunt . and rereine the of Rotheram fog him, whereupon Rotheram p2aped 
in that for the money © Deane to bozrow two 2ed pounds foꝛ him ot anp bodp, and to pap it over 
received of Mr. S. be- from him unto Harrington, and he acco2dinglp bozrowed two hundzed pounds 
cauſe hehad War- < ofone Miſtris Stanhop foꝛ Rotheram, andreceived it of her topap over unto 
money of Sr. Jobs „ Harrington, and he appointed his wife accozdingly topapit over unto Har- 
Rother an, and Sr. John Tington, and ee. And gave bond to — — po And it — 4 
whate matter, ct. And it was adjudged una voce, that the action was 


Rotheram was bound Kart « 
t, and that the verdic did maintain — 7 ſozt as it was laid, foꝛ it ap- 


to M. S. for it. 


pears plainly from the beginning to the end of the caſe, that Deane the Deken⸗ 
| emmy — — Prana made, and took upon him to be ſervant as well to Harrington, to agk 


upon that that ves and receive two-hundzed pounds, as to Rotheram, to bozrow, he could, 

5 twohund:edpounds,. and that nat only to the intent, to paſs it over unto Har- 

ringron, but wither, erpzels Commiſſion £o pap it over inded. Borh which 

Commiſſions het .Accozdingly execute in all the parts ſo that though it ap- 

pear not that rig Stanhop lent the monep, to be paid over unto Harrington, 

pet it is found that Deane receivedit, as lent to Rotheram, whereby it became 

| Rotherams monep,the rather when he had given bond foꝛ it; And that the ſame 

receipt was to paꝝ over unto Harrington, bꝑ foꝛce of the firſt Commiſſion received 

from Rotheram, and the intention ot Deane himlelf. | | 

So as in the lame inſtant it became firſt Rotberams money, and by him 

as it was delivered over unto Deane tobe paid unto Harrington foz his debt, 

(though it never came to Rotberams own hand actually) And lo it became Har- 

ringtons monep reteived by the hands ol Rotheram, artoꝛding to the Declara- 
tion. | | OS 

And though the book of 1 E. 5. and other boks be, that if A. deliver money 

over to B. to deliver and pap over to C. that in this caſe B. is anlwerable to two 

actions ofaccompt conditionally as the books are, pet as this cale ig, Rotheram 

could never have had an action of accompt againſt Deane, foꝛ his money, becauſe 

he had put himlelt out ol the p2opertpof it, by appointing Deane to pay it over 

unto Harrington fo2 his debt, and Harrington had accepted it, and made it his la⸗ 

tisfacionby appointing Deane to receive it bn the hands ol Rotheram, & Deane 

Had received it to that intent, and in execution of all parts of that agræment, and 


fo all parties were bound bp it. 5 


Drury verſus Kent. Q. Imped. 


Prohibition of waſte Rury bꝛought a Quare Imped. againſt Kent the Incumbent and others; and 
in 2 Quare Imped. DD upon ſurmiſe made to the Court, that Kent did fell timber upon theglebe, 
x pjant® and upon the lands ol Coppholders, holding of a Wannoz parcel of the Kenozp, 


* 157 7 the Court granted a Pꝛohibition. 
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here the ven. fac. offended in both thele ; foz the ven. fac. did not come inter alia 


. Pine verſip Cumberland verf. 2 = 
Leiceſter. . 


Hugh Pine of Lincolns Ian, bꝛo cht an 
915 againf he Councelt 
nie 


7 — 

9 . 
. 
4 


jeant Har 
another tale. 


* Earl of Cumberland bzo 


ff 


1 of Cumberland dowager, and 
in the Caſtle of Burgebam aſſign any | 
the Caſtle kan) andother waſtes in the Cann er Burgebam, Flatbridge, ah 


Appleby, and then in his declaration aſſigned waſte in the place# and Towns 
tioned in the wꝛit, and one other Town called Langton, not contained in the = 
zit whereupon 18 ſeveral iſſues were jopned, whereof one was concerfiing 
the xeparation of the Caſtle of Burgebam, and none concerning any 
Flaibridge. And there was one ven. fac. foz thetrialof all theſe iſſues which did 
e from the Towns of Burgebam, Appleby, and Flazbridge, u on after 
trial of thele iſſues, whereof 14 were found fo2 the Counteſs, and four fo? 
the Earl, and motion made in arreſt ot judgement foꝛ mils-trial by the Counſel 
of the Defendant. It was reſolved by the Court, though thep were all ſeveral 
iſſues, and might be tried by ſeveral ven. fac. and theneverp ven fac. ſhould have 
come from the place where the particular iſſue did ariſe, pet in ſuch caſes as 
this, one ven. fac. was allowed to try them all fo2 avoiding ofnmiltiplicity,but 
then that ven. fac. muſt ariſe from all the places from whenee all the iſſues do 
ariſe, and from no moze, as a common ven. fac. foz one iſſue ought to be. Now 
de vicineto caſtri de Burgeham fo2 a Caſtle will bear a venue but from the Town 
of Burgeham, ag if it muſt be underſtod to be in the Town, which is not ſo, 
though a Pariſh Church ſhall be intended within the | | 
The other fault was, that the ven.fac. wag awarded one Town inter 
alia, from whence no iſſue did ariſe, which alſo was not allowable ; wherecinto 
the Plaintiffs Counſel gave theſe anſwers, that this ven. fac. though it were 
but one in facto, pet in the law and effec it was as ſeveral, and then it might 
be void and avoided fo2 one iſſue, and pet ſtand god foꝛ other iſſues em 
thole faults were not. And the rather as this cale was, becaule thele faults of 
the ven. fac. were concerning thele iſſues only that were found fo2 the Defen- 
dant, and ſhe ſhould not be received to aſſign fault oz erroꝛ in that made foꝛ 
her. Whereunto it was anlwered by the Court, that the ven. fac. being one 
could not be made god in part, and void in part, and eſpeciallp where 
a Town was added to the ven. facias, which could not be applied moze to one 
iſſtte than to another, and therefoze was vicious to all, and being the fault 
2 — — was to be diſallowed bp them ex officio, though the Defendant 
aid nothing. | 


; 38 | 13 Gee's 'verl. =7 = 2 55 


N Caſe. | 5 Caſe. 
. * Anne The otl other fault — the aſſigning of waſte in the declaration i in a Town 


hy writ original, and nat mentioned in the Was a variance from the — and a fault un⸗ 
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Cope. verſus Lewyn, pt 
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Court of Wards. T7 Out of the Court — VVards came this Caſe unto us. 


Lincoln. n —— atter the death ok John Jon, it was found that die obitus 

47 in * CL] Ripe ui he ſeiſed in Dom. ſuo ut de fœdo of the Mannoꝛz, called Suttons Man⸗ 

ce makes IT Wi noꝛ in — And that he being lo ſeiſed poſtea ſcilicet 1o Martii 42. Eliz. 

- did therefoze infeoffone V Vinchcombe to the wie of of himſelf fo2 life, the remainder 

Vvelcome in fa, and then concludes quod pred. John Jon lic de omni- 

bus dict. præmiſſis modo & forma ſupradictis ſ ſeiſitus exiſtens de tali ſtatu ſuo de eiſ- 

dem obiir lic inde ſeiſitus 12 Marrii 8 Jac. And mp Lozd chief Baron and J ruled 

* this office to be void foꝛ the repugnantꝝ ot the finding of the eſtate whereot he died 
ſeiſed, and ſo oꝛdered a new office to be found, 


| Dawtries Caſe, VVards. 


[RAT Melius inquirend. not A Nd another caſe was this. An Office was foundby Commiſſioners after j 
1 ſſhewing the warrant the death of v Villiam Dawtry Eſquire,at Chicheſter, whereupon a Melius : 
4 
' 


of the firſt office. Inquirend. went fozth and recited, but thus, Cum per qu uandam inquilitionem cap- 

tam Chicheſter compertum exiſtit, & c. And doth not lay that it was either by 
commiſſion o2wzit,o2 befoze whom; whereupon 2 held it void, and the office that 
was taken upon the Melius Inquirend. Fo? by the Melius it mult appear, that the 
firſt office was os by warrant. But if it had been Virtute commiſſionis, oꝛ de mandato 
noſtro, which is underftwd bp wꝛit, it would have ben god enough, although it 
had not ben ſaid befoze whom, (02 fo the P2eſidents are uſual, 


Cowper 
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- Hobart, Thar the Modus did continue notwithſtanding the diſparking: inch and warberton, That by the diſparking, the Modus 


8 


Cooper verſ.2 | 
Anarews.. .S. ORE 39 


Cowper verſas Andrews. Prohibition. 


| . e, 
OG bzings a Pꝛohibition againſt Roger Andrews, Vitar of Nich. 10. Jac. Rot. 
| Cowfield, that whereas Thomas Lord de la Ware Wag heretofoze ſeiſedin $753; 

fe of 140 Acres of Land in Cow field, late partei of an ancient Park called Ew- 04,5 decinandi for 
hurſt Park; latelp impaled and repleniched with Deer, andſoleiſed he and all a Park, two ſhillings a 
thole Whole eſtate he had in the ſame 140 Acres, and all the Farmers and Oe: ear, and a ſhoulder 
cupiers thereof have uſed time out of mind, to pap the Vicar of. Cow field fox ery GRIT 
the time being two ſhillings a pear, and one ſhoulder of 22 third deer that „ich is now dic: 


within the ſame Park ſhould be killed, in full ſatisfaction of e g renewing parked. . 3 
— — 2 Acres which the Vicars have always aceped dilcharge - _ eee 
of all tithes And then deduceth down the 14 Acres tohiml , and then ſhews&) - g , , 
that he tendꝛed the two ſhillings by the near in ſuch pearg, and tough + 44. Gems, 
in the ſame there were no der killed, pet the defendant to receive the = VF 238 » 


ſame two ſhillings befozementioned to be tendꝛed, and lues him fo2 tithes in 
kind fo2 thoſe pears. #him foz tithes = 
defendant by pꝛoteſtation 


ed, E the der in the lame being utterly deſtroped and killed bp the Occupiers | — in this 

eſſo2s of the ſaid Park, and all the Lands —.— laid Pork E judge Anſw. This 
converted into arable LandandPaſture,and foremain; Ebecauſe the Plaiiitiff Cala beivg reporced 
after the diſparking of the Park wouly not pay tithes fo2 the Cattle and Cozn, 22 Canes. Thar 

Ec. therefo2e he ſued him, whereupon the Plaintiff demurred in Law, ded in opinion in 
this Caſe : Nicols and 


was derained,and Tithes ſhould be paid in kind. ; SME. 


likewiſe been paid time out ol mind fz all Tithes of it, and then the Park 


e firſt great point is : F Sj 2. Hegel. vg 
Ita ark have ben ſo time out of mind, and a cettain ſum of monephave <- — 7 
zen f . 2 

in 


en, and all the deer dellroped e Owner; and | e, bee, Y 
. — — Park fore; 2 the liberties ol Park reſeiſed. The Que- See, Ad. 1 


ſtion is, whether now the foꝛm ok tithing be an the tithe in kind map be e ak. Gun 591 


required as ot other Land, becauſe now it is no Park neither de jure, noꝛ de facto. 


The ſecond great point. f eee, 1 
Again, as this tale is, if the pꝛeſtription have ben to pap monep, andſome _ . Qi} 
part ot everꝝ third deer killed in that ground, then if the Park be totally dil. SC e.. e /272.M 
ent of the dunn kun ihr. Se. 
from thence- 2 


parked as befoꝛe, by the Owner, and by judgem 
— the Pꝛelcription be ceaſed, and the tithes demandable in kind 


u, . 


oꝛth. | - POL Wi 
As to the firſt point, I hold that the foꝛm of tithing remains, though the li⸗ To the firſt Point, Zou. 429; | ; 


bertp of Park, and ſo the legal Park be loſt, fo2 it is the Land wher 
Park conſiſts, that is, to pield tithe oꝛ ann thing in lieu of it, and ark 
as it is but a Liberty is a thing incozporeal, and an imaginarꝝ p2iviledge con- 8 
terning that land, and can pield no pꝛofit to the Owner, and therekoꝛe no tenth 
of the pꝛofit to the Parſon. 
And therekoze in his Pꝛeſtription, he might have laid it in the Land, and 
might have omitted the name of Park, fo2 if the Park were enlarged 02 
ſtraitned, Pꝛeſcription holds fo2 the old ground. F 
And in this point Lutterals Caſe is to all purpoſes moze ſtrong than this Caſe; — oy — is 
yet I grant that if a man have commonof eſtovers to his houle, and ſuffer his donn. 
houle to fall down, he can now claim no eſtovers; and ik he ſuefo2it, and the 
other plead that his houle is down, he ſhall not have judgement with a ceaſing of 
Execution, till he have re-edified his houle, as in a Warrantia Chartz, o2 a Mꝛit 
of Melne where the defendant pleads that, he is not ſued no2diſtrained, he ſhall 2 — that the 4 
have judgement, bitt no execution foꝛ the pꝛelent. 1 
So in a Wꝛit ok dower againſt the Heir, if he plead that the demandant or eſtovers, ul tert 
detains the evidence, he ſhall have judgement pꝛeſently, with a Ceſſet * nul di ſſeiſis. 
ut 


2 | 
the peelcriptionfozPlea.laith.thatthe S 2... 
crane e ed g e ee ee 
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Cowper verſ. ny was 
hs Anarews.. 8 
Wut mn the caſe of eſtovers, the Plaintiff ſhall be barred, fo at the time of 
the action bought he hath no ok oye — ogg it is in Juffece. and there- 


kote it is not a perpetual, but a tempozal barr, and if he re⸗ediſie his houle in 
the ani place he wall have his effovers again. — ent il he had pul- 
he being an Alſize 


* 


; h; 4 it again, Tamen quære o 
-_ Quod permitratfo2His eſtovers where his Honte is down, and judgement 2 — 
| than where iſſue in tail in 


againſt him; = | erp neocons ho rather — 
a Fo2medon ig barred by Warranty and , and then aliens Alets 
againf his iſſues, pet the barr ſiand#, which ſhould not but fo? the judge- 


. $20 the ſecond | ſecond Poi were 80 ſt 
? 3 n no e eee 
1 Branch. — if that part of the manner of 1 ae wptnE is arbitrary 
and at the choiceof the Owner of the that if there be no Der killed 
cat the Parloncannot complain, but mutt content himſelf with the two ſhil- 
2 Branch, | 4 ain, though the Veniſon cannot be had in kind out of that ground 5 
6 di 0 Repos” — — it by fair in the Crctetialicat 
A csurt attodi to a valuation, as it was communibus annis, when the Park 
22423 w tue ürrſt bꝛanth of this Point I ſhall pꝛocied hy degræg. BEET: 
The firſt Branch of Fir, Taler Der fold ee of {melt J _ opinion, — 
the ſecond bein. Owner were not bound to replenith ir tg ſuppoꝛt his foꝛm of tithing, no moze 
* 1 than the Lene torepairhis houſe detrohed with empet. 


7 
3 
5 
* 


| ale, 11d Allo the Owner map kill two Deer pearlpy,andpapno ſhoulder and I am ot 


opinion, that the cuſtom were as gud ag if tt were topap a ſhoulder of the twen- 
tieth Deer pearlp,and then he mightkillnineten without paping anp tithe Ve- 


the Queſtion muſt reſt merlp upon the wilful default of the Own- 
king, whereupon it is ta be marked that the two ſhillings a pear is 
ſufficient of it 


$ F4 SEG 


certain and fit ſelf to have made a Modus decimandi without the help 
of tha zal Deaiilon, fo as it cannot fall into a Non decimando, fox want of the 


But ik it had been caſual and failed, it had been doubtful, not only becauſe 
of the failing, but becaule of the oziginal weakneſs of ſuch a compoſition of 
Modus declmandi; fo? fince the tithe in kind is an inheritance certain, it is a- 
gainſt nature that it ſhould be extinguiſhed by a recompence that is not as per- 

arable, though not io valuable as it ſelf , like the verp caſe of an exchange, 
and upon the reaſons of Vernons tale, Co. lib. 4. where it is reſolved, that a 
joynture made to a woman, mult be fo2 her own lite, and not the life of ano- 
ther. But upyole that there were an ancient compoſition,that the Parſon ſhould 

ave the third part ok the pꝛofitg of a Court of a any fo2 the tithes, andthen 
| N thauldeſcheat, ſo as the Court were diſſolved, whether the rithe 

.reVIVeE, | | 
And now, to the caſe inqueſtion, the compoſition in the creation did carry 

in it recompenceupon the tithe, part certain, that is, two ſhillings a year : 
and part uncertain, caſual and viſiblp, depending upon the will of the Owner 
of the Land ; as if the Parſon had laid in the beginning ( fo2 now pou muſt 
imagine thefozm of the Agreement oꝛ Compoſition bp conſent of the Patron 
and Oꝛdinarꝝ as the Pꝛelcription laps it) J will take foꝛ mp tithes of mp 
ground two ſhillings a pear, and if pou kill any Der in it pou ſhall give me 
of everp third Deer a ſhoulder; fo2 Modus & conventio faciunt legem, 19H. 6. 
361.5, granted to I. N. common inh 
* e Land to till, oꝛ let it lpe freſh, the grantee hath no remedy. And 
- is th 

02 


eBook of 15 E.3.26. Now, ſuppole that ſuch a Common were granted 


2compoſition oftithe, 31 E.3. Firz.annnitp 28 A. grants an annuitp to B. till 


he be pzomoted to a Benefice quod duxerit acceptand. Election is * to 
| ; im, 


is Land, quandocunque averia ſua ierint, ik 


in Le es 
"RN wy 


diner ver. 6 
”—— | 41 


him, and ther — ſoz ever GE. 6 He 2 Tat man — 
office of a pag wes rk. So, il he —— 
ſhip of his — he — — I rents and — bound in 
an obligation to gi 22 ſhoulder ol everp third Kill — m 
ark, pet I map diſpark it. Ss theſe are mar thine the 1 
d not bp his own act deleat oz fruſtrate his tun 155 ae the 
liberty that I reſerved to mp ſelf oy antft 
was at the firſt made arbitrary.A Tre is nor ke the ere Davenport, 
Co. lib. 8. 144. where the — 1 — and 
| zh. Af the Br Bur it would have ben. wi Walt cale had ban 


f the Picarage fall void whilks the Parſonage in 
7 * au dee, and the like J ſapot 6 Edw. 3.54. in the caſe of Thurgon te | "of 
011K 5 4 
. A ſecond reaſon is, that the co compoſition is on both nes erecuted, fir and be 
” — e aide ge Parten: — — calc is, whe Decimandi, — he 
$i nnot reloꝛt to in kind the rather # e apart, 
| ig to lap.tive ſhillings, is fill due and papable, ſo as it is not 2 
ec imando 
ein fixſt to remove that, that ble f becauſe 7 
Wherein that, tha — opus. which is, that > tt 
veniſon; and therefoze if the recompence be rained, te rh che wen a. FE: 4 85 
vive. And it is gr ndendo, that f 
fo2 default of counſel the annuitp teaſeth. And ſo uf ſome ethereal 12 — —ͤ— ſeq. 15H . 14 
benpur where A will make mention in particular, and therefoze I mult begin w have 4 
with che conberationof he nature andoperarion Sf gramcarons Thing fog an 
45 E. 3.8. one grant 


Whereupon J lap this ground, That regularlp this dihip f. 
deration doth not impozt a condition, oz make the grant 22 32 though the confi od — thr 
- thing takeninlieube either _— en alwap 1 the gener wrongfully, 02 EX anp done by the grantee 
4 other nu al * — — thing given be And there- for certain time, he 
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= fozeif 1.5. 155 B. Acre, and fo e — without the dete che ward. 
wozd of exchange, will ber oc dels Hen if hepule hopper wer This book is f 
 oferchange, and that be executed, a of either partp nee @ und pur In A 


thange without doubting ; 
wherher the 1 


hurt, but a rightfill eviction will. But — the wo vt 
though perhaps it were meant in the nature of an —— 2 — not de- |. — 
tional, yet note the 


But it is true that the woꝛd ( p ro) in ſome taſes hath the fozce of a condition, wardſhip is. nor 2 
when the thing granted is 2 and the conſideration ofa grant is a ſer- thing enecutoty, but 


I vice oꝛ ſome other like thing, fo: 102 Which there ig no — but the ſtopping of = . fac mg 


the thing granted, as in the tale of Annuity granted fo? the 
| office of a Steward of a Court; oꝛ the ſervite ot᷑ a Captain, o2 kieper of a Fort. 2... arr lee 
} Ughtreds caſe Co, 7. lib. Andin — — — condition is not pꝛetedent, and > += , AA. 
: therefozeneds not to be averred d, when the Anmmiitp is demande: Klee 
and thele tales are within the reaſon 0 an exchange, where the land given is e⸗ e , 
biced, foz here the failer of counſel oꝛ ſervice is a kind of eviction ot that, that is 555 5 I: 
to be done fo? the Annuity, ey IIS . A udyo> 
counſel oꝛ recompence fo? it, but to ſtop the . 


And it is to be noted, that this hath io far the foxce of a condition, thar it be- WY ebe if 

ing denied once, it doth avoid theAmnuitp, not fo2 that one papment, but fo: . 2; 

ever , which is to be noted fo2 ule, after in the principal caſe, 5 H-7.10. J . recen. „ 

nant with 1. S. to give him 10 pounds to ſerve mea pear; mhis arion fo2 his * AT. | 

monep he mult count fo2 his lervice done, — — — though he had cov = at. eee 3 

nanted & conver ſo, to ſerve me, foꝛ — * — might have an anton Plano” 4 

1 2 ſervite, pet it is not as ot an eſtate veſted dof land of inheritance, as the caffe : 2 , 4 
In another tale it wozks bp condition pꝛetedent, as — contracts, 

as Jlſel{pon my hoꝛſe foꝛ 10 pounds, pou ſhall not take mp hoꝛſe except pou 

pay me 10 pounds, 18 E.4.5. and 14 H. 9 except A do expꝛeſin give Zou 


Cowper verſ. 
Andrews. 


day, and yet in this caſe you map let pour hoꝛſe go, and have an attionof debt fo2 

pour. monep, and ſomay the Taylo? retain the garment till he be paid fo the 

making, b a condition in law. | 42 

So if J retain one to ſerve me a pear foꝛ ten pounds, he cannot demand 
ſerved me out the pear. And 32 E. 


fo: here is perha 
of grant; 1 old pa 


paying, oz to pay, becauſe in 
by diſtreſs, will be taken conditi- 


if 


{ap fœ. 

And fo allo the caſe of eigor and Herne there, where it is p2clcribed, that the 
Loꝛzd ot a anno? had uſed to pap time out of mind a penſion to the Parſon foꝛ 
tithes af his Mannoꝛ and Tenements, and had the tithes of it fo2 it, and he ſues 
fo2 thole tithes in the ſpiritual Court, foꝛ it was inſtead of the true and ſpiritual 
titheg, though in lap land,otherwile here where it is diſcharged. | 

And 8 E.4.18; F.N.B. 41 G. and 43 K. a Pꝛohibition upon pꝛeſtription upon 
diſcharge of the tithes foꝛ lands given to the Parſon, and ik the Parlon alien the 
land with conſent ol Patron and Oꝛdinarp, oz ſuffer a recoverp wherein aid is 
pꝛaped ok them, as Pitz. N. 48.b. is. A am of opinion, that as his ſutteſſoꝛ can 
have no Juris utrum, ſo he cannot reſoꝛt to his tithe. ; 

And the Reg.f0.38. upon diſcharge ok tithe by Parſon, Patron, and Eꝛdina⸗ 
rp,fo2 land given unto the Parſon and his Sucteſſoꝛs, runs thus, Et quia diſ- 
cuſſio hujuſmodi donationis & conceſſionis de laico feodo in curia noſtra & alibi tra- 
ctari debet, vobis}prohidemus, &c. ne placitum aliquod laicum feodum tangens. &c. 


Allo 


Core per verſ. @ 
Azdrews. „ 43 


Allo the wꝛit counts as well the grant of the land as the grant of tithes, lay 


: 4 


Ze. In all theſe tales, it the thing given were aliened, which cannot be without 
the Parlon, Patron, and Ozdinarp, which have abſalute power, e were a 
ced, pet the diſcharge muſt ſtand fo? the reaſons befoze mentioned. And becau 
there is nothing in the pꝛeltription that -infozceth a condition, but rather only 
-a conſideration, which is the mer difference whereupon Grayes caſe, Coke lib: 
7 fol. 78. ſtands. w there is nothing in eee an ablo⸗ 
ute diſſolutionof the compoſition. Fo? as it is laid, there is nothing to ſet, but 
the Park, oꝛ ground map anlwer tithe hereakter. And ta ſap that tithe in 
kind map be required in the mean time is abſurd, both beraule as J oblerved, 
ik it be a condition, it muſſ rene eſtate; and alla becauſe there can 
not be an inheritance in Modus decimandi, and at the ſame time tithe in kind 
contra modum Decimandi. And il it be a reaſon ſufficient 0 to demand 
tithes in kind, becaule the Modus ig defrauded, by the ſame reaſon every wil⸗ 
ful dental of a Modus will give the line advantage, whereas though it be alwaps 
laid in the Pꝛohibition, that the Modus is tendꝛed, pet that is never traverſed but 
only the pꝛelcription it {elf de modo, .becaule that the denial doth not alter the 
N rl pou e rs AS ant eongs. 6 3 
Andt time that there are no Deer in the Park, there can be { . 
no veniſon accoꝛding to the Modus Decimandi, pet the Park nie reſio2ed ne De, . 


repleniſhed at any time, and therefoze there tan be no extinguiſhment of the Mo- eee 4 £7 . ? 
dus, and both tithes cannot ſtand together, the Modus decimandi of the inheritance, K . @. 6. JOG, 
as being extinct, and the tithe in kind as it were hac vice. 


* The laſt great queſtion is, Whether the Vicar in this tale tan have any re- * Tha laſt great 

medp foz theloſs he liſtains, in that he hath not the ſhoulders, no2 cannot haue er aching net wm fe, 
them, becauſe there are none. Whercin the doubt conſiſts in this, how he can much more teaſona- 
have recompence 1 which is not. 1 175 ble to have damage 
; 4 anſwer, that whereſoever. I ſuffer an injury ſonned with alols,the law imdb ching 
fall gwe me a remedp and recompence accozding-to inn certain u uncertain che agice of covers 
7} _lolg,yea,andſometime where the thing is not in — ne ure he n s There the incertainty 
At the caſe here were, that he ſhould have pearlp two Der out ofthe ſame Park, together with the 
the diſparking would not hurt, fo2 he ſhould have the value ever, and folikewile — of 4 thing 
w Whereheſets not out his tithes,no2 paps not the Modus, foz nummuseſt ,a. as 57-9 wette 


- 
. XJ 
4 

1 
* 


it is the law and meaſure of all things, foꝛ no man ever doubted that the non- e 


payment of the Modus reſtoꝛed the tithe in kind, though it be alledged of fozm Fim. Na. Br. $8.1. 
that he was ready. And therekoꝛe if a man have common of Eſtovers in my 45 there is no tenant 
wods, ſo many loads bp the pear tertain, oꝛ elle uncertain, as much as heſhall 17,2" ot in le 
ſpend in fires and in repairs ot his houle; it I ffub up this wand, lo as there h. perſons do 
5 neither is noꝛ will be any wood again, pet he ſhall have an aſſize from pear to pear they never ſo old, ſo 
blk his common ot Eſtovers,whereof thele conlequents follow;Firſi, that the inhe- as long as there isſoil, 
2 ritanceofthe common of Eſtovers doth remain, notwithſtanding that there are — —— of 
no Eſtovers, 1 elle he could not have an aſſize, wherein he mul derlare ok his here poſfibiliry ot 
inheritance oꝛ free-hold at leaſt by grant, oꝛ by pꝛeſtription. Next he ſhall re⸗ Peer. 
cover a ſeiſin of thoſe Eſtovers which are not in being, whereot he is [uppoled to 
be diſleiſed, and alſo damages, not accoꝛding to that that it now pields, but ae- 
toꝛding to that value that it pielded communibus annis, though it were uncer⸗ an Advonſon de- 
tain. So in Maries taſe, Coke lib. 9. fol. 111. If anp man fed in a common ſcended may be put 
wrongfullp, cvery commoner may have an action of the caſe againſt him, and by in value for land re- 
the ſame reaſon, ik the Loꝛd of the ſoil plough it up, oꝛ make a water of it, every covered ST” 
freholder may have an aſſize, and every coppholder. an action of the tale, and 0297722050; 
yet at this time there was no pꝛofit of common at all, and the poſſibility of reſto- ſon covered in a wrir 
ring ok itleſs than in this tale, and therefo2e there can be no reviving the very ofright of advowſon 
tithe which mult be fo2 the inheritance oꝛ not at all. upon voucher, one 
* Touching the uncertainty ; if a man grant an Advowſon with warranty, ——— =_ 
and the Tenant in a wꝛit of right of Advowlon vouch, he-ſhall have (ifheloſe) ; x. 2. F. — 
retompente in value in land, oꝛ other certain p2ofit, and pet the Advowlon it tue 9. 8 E. 2. F. Rec. in 
ſelf is utterly of an untertain value. So — a liberty bona & catalla — value 11. & Rractom. 
2 . 
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&e. which may be valued by aneſtimate Communibus anfiis; Fletmp ak 
ben we Court ren rent ne pes in bebe fo a, rh .that 
3 but i 9 diſcharge eee erw 
e 


_ ich alls unity of poſſeſſion is Wen Bischer of ee | 
no diichar in | adena charges pm = elan 
che ache nk roam” 15 here _ de no pe prſririn it v Rp Hnded 


oth out of mind the juſt of 192 wal and Tamb, l 


* ſo as it were a 2 og of one 52 a 5, r mh 
turned to other ++: grain oꝛ ot hap, 2M 5 — ange, 
pou will ſap e arr ay ſuch a p n of the fruits it now 


except 

yields, ag it — a e Modus ſhould be in the pꝛopoꝛtion, not in 

the kind of p2ofit ; pet that wil norkerve as the cale map rh Ag if — ere be 7 
A Waere of Lamb, oz ſo much in monep fo? them at the pleal of the 

And note that the Statute 31 H. S. was neceſſary in that caſe, be 
caule e the diſſolution elſe would dee ceaſed the pꝛiviledge, whereas in this ot 
1 tauſe of 5295 beca dependeth not upon any thing that reaſeth. 
eee not the Statute of diſſolution p2ovrded fo2 the tontimi⸗ 

ante 15 the p21 — mn e had all dyed, fo then it ſeems that the verp 
tithe had re 


Now a woꝛd of tis thee except 

It hath f abe eſcription of theModus decimandi is not well laid, 
betaule St the pꝛelcription ſhould be, is not laid to be 
er Bet: Hur nip lar antiquus parcus. 


Whereinto J 1 fad 
Firſt, that t chris ig laid not in the Park, but tn an 140 Acres i in 
Cowhfield, late ana cujuſdam antiqui parci, and that the Tenant and Farmers 
of the ſame 1 4o Acres have uſed to pap unto the Vicar of Cowfie ld two ſhillings 
pearly, and one ſhoulder of every third Deer killed within the Park in ſatif- 
ction of all tithe papable foꝛ the 1 140 Acres. . 


Again, the liberty of Park is not in queftion, but a foꝛm of tithin —4 
terning the Park, and therefoze no caule to lap the pꝛeſcription in the Dark 

accozding to the rule in the Biſhop of Salsburies caſe, Co. lib. 10. fol. 59. here 
one claims the officeofa Surveyoꝛ by grant from the pꝛedeceſſoꝛ Biſhop with 
a fee, andavers, that the lame was Antiquum offic i um, and it was held naught, 


betaule he claimed the office it ſelt by Eat u walt fo here, if he were implead⸗ 


ed in a Quo warranto, fozthe Park it lelf, it eber be no kun ayes to —7 that it was 
—_ uus parcus, but There he muſt plead a p?2e! 2 the Park; but where 
ther thing is claimed as incident to the lame, — it is, ag where a 


ever claims p2ofit of a Park by preſcription, he alledgrth not a pꝛelſcrip⸗ 
tion 


Vut 
for 2 woꝛd vulgar pow and — in i viigar erk 3 


liberty be reſtozed in integro at anꝝ time. Al grols fault 
ae the depart 


_ Marmaduke Har vey ra g Sir William Fleet 08 
Wivels Caſe. « Dustin. verſ. Sir Roger Aon. 


be a point materia 


ene andthe ber the Der ave taken | 
ITE SRC Eon e 

| can out moꝛe 
ene b are only u that the Deer were iitreriy vii 
3 and the — turned to irable and paſture, lo the pale may ſtand and! 


ng to be by the ottupiers and poſſeſfo2s,and not by thr 


I N hs of Quare I woe. bought by Sir Niartns duke Wirel, this wag bel 


Tenant in tail ot an Advowſon, and his ſon and heir jopned in a grant of Tenant in rail 2d 


Bill ) 
ſeal to the ſaid waiting, the defendant her — —.— wozds traverſed © 
theſe woꝛds. And it was found fo2 th > Platnry aintift, and yet Judgement was given 
— him, fo2 the Innuendo was 2 — the wozds were only a 

waiting, which is utterly uncertain, an Innuendo will not change the matter of 
2 — fo2 * is to make the wozds otherwile than then pere by an! anuen- 


Out of the Court of Wards came this Cafe; 


Sir Williew Flaerwods, and Sir Roger Acton Caſe. 


Or. William Fleetwood, late Reteiver ere, being indebted to the King fb2 The k. rakes lands of 
arrerages of his receits, and being eiled rte of the Wann of Cranford his debtor, | 


Saint- John, and Cranford le More in Mid. did convey the ſame ro Sir Roger 
Aſton in fee, and he conveyed it to the King, his heirs and ſnrteſſoꝛs, and bees 
ſentlp took it again krom the King ta him and his heirs, Reddendo annuatim pro 

Manerio de Cranford Saint - John 34 ſhillings, & pro Cranford je Motte 20s. pro 
omnibus aliis redditibus, ſervitiis, exactionibus & demandis quibuſcunque. And 


in the Park, but Antiquus parcus 9 Maze 6 E. 6. 1 71. 
che difparking el nos, 


Sir Marmaduke Wivels Caſe. | _—_ 4 | old Imped. 


es 1 — avoidance. At the dan in tail hogs and it wag adjudged, that. rape 2 — _ 4 
—— thing in e „ right, Hag e 5 

| r ok the grant. 3 Kern Was 

ere was aſſigned only in a diſcontinuance, f zh judgement aghr, out * 

a Detmirrer. 

Harvey verſus Dur kin, Paſc. 9 , Cafe. 

1 Arvey an Attoꝝnen bꝛought an action upon the caſe geben, one Duckin, and Inguenday BR 
declared;that whereas one Wbite hab made im a Bill of kein pounds debr-#- F 

an Jabs ſealed and delivered the ſame, the Defendant ſpake the e ſlanderous 


woꝛds at he had ed him a Bill of foꝛty pounds (meaniug that 4&ion of the cafe 
unlgalch am akter wewed! it him ſealed. Andthat he hav Ces: ſaid xt had forged 


Chequer. 


it away again, the 
hind 15 freed. 8 
eue, 


after Sir William Fleetwood became farther indebted attount to the 


Ring. The queſtion hereupon made by Maſter Attoznep of the Wards was; 
Whether the ſaid Mannoꝛs were extendible, and liable to any of the debt 

ſaid. My Lo2d Coke and J were of clear opinion that thep were not charge 

foꝛ the land it ſelf was never chargeable foꝛ it ſelf, but in refped of che perſon 
which was debtoꝛ, as in the tale of a Statute. So as when the King takes the 
land, the debt is not thereby diſcharged, but may be recovered a * the debtoꝛ 


himſelf. but the land it ſelf in the Kings hand is not charge And then, 


when the Hing convens the land over, he cannot againſt his own 1 
arge 


and puts 


Caricted verſ. 2 


Liſle. | 


The Kings Ward 
Knight 


For Reverter. Co.. 
v. Caſe eſſoin. 


For the day of a 
pearance forvouchees. 
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charge his land, although the debt be of ſuch a nature that it gives no right in 
4 land, and therefore a releaſe made by the King to the Tenant of the 190d of 

rights and titles doth not it. Yet againſt his own convepance 
(the) conuſe of a Statute infuch a tale, cannot require contribution, which is 
the realon of the bons, that wa oy lands in the hands of other Feoffeg,are by 
that occaſion diſcharged, though ſuch as be inthe hands of the debtoꝛ himlelfare 
ſtall chargeable, and we made no regard of the reddendo here,as of noule in this 


caſe. 2 in 
* Chief Baron] made a doubt of this, in reſpec (as he ſaid) 


But [ mp Load th 
that he twk the ule ol the Exchequer to be otherwile, farben er al üg 


— — clauſe ot covenant and grant to be diſcharged of all duties, debts 

and demands. | | 
And therefoze we all agreed, that our opinion in this caſe ſhould be made 

in the decree foꝛ the diſcharge of 15 land, without p2ejudice to the uſe of the 

Exchequer foꝛ the Kings debt there. | X | 


Y Atto2nep of theWards asked another queſtion b ol mouth, w ict 
T the King Kni ts his Ward withi . 


ther, whether thereby he loſt the wardſhip of the land, ſo as thereby the Ward 
maj 7 . require liverp, though bebe within age. p th | 


And we were ol opinion, that though the value of the marriage remain due 
notwithſtanding ſuch Knighting, becauſe the laid marriage was veſtedin the 
King befoze ; as it was reſolved in Drewries caſe ; pet the reaſon of that caſe 
will guide this: fo2 by the making him a Knight, the King allows him tobeof 


kull age, and ſo foꝛ the time poſt the pꝛofits are well received; but from thence- 
koꝛth the wardſhip is to tea 
liverp pꝛeſentip. 


and lo conſequentlp the pꝛoſits, and he to ſue his 


The Earl of Clanricharu, & uxor verſus 
Robert Viſcount Liſle. 


'T DE Earl of Clanrickard and his Wife, bꝛought a Formedon in Keverter a- 
gainſt Robert Diſcount Liſle, ut ſupra, wherein he was eſſoined after the 
view, and then pleaded in abatement of the wꝛit ur ſupra, which was adjudged 
good ut ſupra, and then vouched two,whereofone was firſt eſſoined,and then the 
other with an Idem dies alwaps to the demandant,tenant and vouchee. And now 
Quindena Paſc. which was thelaſt dap of the eſſoin, both the vouchees appeared, 
and at the ſame dap mp Loꝛd Liſle Tenant, caſt an eſſoin both foz himſelf and his 


Attoꝛnep. And it was exrepted unto, that this cſſoinlapnot acco2ding unto 


the bok 3 H. 7. 13. which being ſpoken to at the barr twice oꝛ thꝛice, was at 
laſt ſpoken to by the Court, and agreed una voce [ by mp ſelf] Winch] ſand 
Nichols] that the eſſoin-didIpe. Fo? firſt there is no Statute that takes away 


the eſſoin in this caſe,ſo then it is to be judged bp reaſon,boks,and pꝛeſidents of 


Court. 


Now, fo2boksg, that of 22 H. 6. is dircalp the pꝛincipal caſe, and the eſſoin 
extepted unto there, as it is here, and it was allowed cdearlp by the Court with 
this reaſon. That the Tenant map ſap, that the vouchee is not the lame perlon, 
and map have divers other pleas againſt the vouchce ; and 5 E. 3. eſſoin 54. 
is the like, where the firſt vouchce was eſſoined after an eſſoin ok his vouchee. 


And 13 E. z. eſſoin 6. | | 
Now the pzeſidents are clear andcommon to the fame purpole, and a roll of 
that bol 22 H. 6. which is the verp caſe , was found accozding to the bool 


between Crulle and Manſell. Mich. 22. H. 6. in the eſſoin roll. And lo Hill. 34. 
H.6. between Belgrave and Harding, and divers others, but the book of; H.7. 


was 
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koze, that was in another reſpert, that is to lay 


rantp, then he could 


il the poſſeſſion was to be recovered bp the action bꝛought in the 


Cox vefſ. 


Baruſh. | = - 
was not warranted by roll, fo2 J cauſed it ta be ſearched, | E ö 
Now the reaſon ot the cal is this, that the tenant had an eſſoin be⸗ 


and the other De⸗ 


ndants : but now he was in another oꝛder and degree of plea between him and 


ma 
the vouchee, who being not pet entred into the warranty might (as beloze) ei⸗ 


r himlelt vonch oꝛ the tenant ;but ifhe were once atualh entred into the war: 
wth be no moꝛe eſſoined, noꝛ the tenant, wü bad now done wi 
the vouchee, and was alſo out ol pleading againſt the demandantg, berauſe hi 
plea was put into the mouth ofthe vouch e. 2 TRIED 

And therefoze the bok 29 E. 3.48. Simkin Simons cale it wag reſolved, that the 

enter into 


vouthee and tenant may have either of them one eſfvin befoze then enter into 
'the —— But now though the eſſoin be granted in relpect of the pleas 


that may arile between the vouchee and tenant as hath been laid, pet is it tobe 


entred between the tenant and demandant, and not between the tenant and vou- 


chce, as the ſaid bwk is 29 E.3.43. And idem dies is ſtill to be given to the par 
tics not eſſoined. And though the eſſoin here were caſt both fo2 his tenant and 
Attoꝛney; pet it was good enough being but a ſurpluſage foʒ the one:. 
So the eſſoin was adjudged andadjourned here ag due, and is alſo the moſt 
ſafe, becauſe it is erroꝛ to deny the eſſoin when it ought to be granted, and not 


è contra. 


Richard Cox verſus William Barnſiy, & alios: 


| R Ichard Cox bꝛought an action of treſpaſs againſt William Barnſiy and o- Treſpsz. 
I thers fo2 bꝛeaking his Cloſe at Bromſgrove, whereunto the Defendant up- Co. B. Wigorn. Hill. 
on the new aſſignment pleaded not guilty, and the Jury found a ſpecial 


nd in And 


the action, pet 
2 


? 


loo pears, 7 and 8 H.6. | ES 
hirdlp, ſame actions Ipe not at the Common Law,though 


poſieſſion, pon ſhall rather lole pour action than have it in the Kings Court, to 
the p2ezudice of the pꝛiviledge of ancient demeſne, And that is the caſe of an 
ation 


legit. 
Cox retovered againſt him 40 pounds in the Common eas, and tool out an — ; 


10. Jac. Rot. 2341. 
— ve 
not execution by E- 


2 


Cox verſ. 
Barußſh. 


action of waſte, N. 6:34. 20d BN, 6. 34. Dun e is give bak 
tenant in 7 to ſfatute ys. Kant 
hey e 2 . em to habe 
doi | eniceit vain; fo; that i + axregle granted: 
ofthe: Fans, — others have fradom from 1 
In and F. N. B. 128. TheDil- 
arl Ot IN tration to the fees of Knights, 
Er eee 
YT: er 


aw * — — on, as 
DE EEE ourt r 
6 9. cannot wzite to 


re 2 as ancient as their Wa re the 
not 2 e nog, be there be a 228 original — 5 
as that rights o remedics 3 ( bitch 
bern rſs — it is 
Holt tothe it be true the poſſeſſion of land dn 
A ir g Coins ad following upon award of the 

ve gained by the was never put in — in the Kings 

2e differs from all other caſes befoze mentioned, and therefoze 

— thar — is 2 E. a. Fitz. exetution 1s. expzeſs, that the cognizee =. a 
ſtatute having taken land in ancient demelne in execution, had an aſlize of it in 
the Kings Court, and had judgement. And 7H, 7. 10. it is admitted that ſuch 
7— the the — were vain to pzelerve it 
he recoverp had  bpcovin thefree-holder. And Aldens caſe ig of 

de it; and 7 H. 4. fol. ig. wo — Fer an action of debt bꝛought 

ie He: 128, 54 Leatt gh 1 lands in anci- 
liable o theexecution, A gainſt which boks 

25 and 15 E. < Fitz. execution 62. 


ourt. Whereupon th 2ter 
inf ra ez — lands, 
. oz a man 7 a leaſe o Tuchlands — he cannot 


ve an ejectione firme u them. And the uſtite ſaid, he was of opinion, 
. — 10 an Aer in enen nn Kan the kings Court loꝛ him that 


right as, gt dee kae to fue in e , though 


Heaton ze in his cle de giv en zyt ſtatute like to the taſe 14H, 4-20. where 
kford ig of opinion, thatil ifa man have cognizance of vieas 1 it ſhall not ſerve 
action created afterwards bp a ſtatute : but if an old action be af- 

er a, in a new tale it will ſerve, and ſo here. And the 

c fon anather realon heheld this caſe clear, that ſince 

gem ag god t Cox ſhould retover the debt, and that the Elegit did 
warrant delivering halfhis land, and the ancient demeſne is 
his land as an wel Bali exheabitng au lo as he had warrant to deliver it: and is not to dil- 
pute what is le, and what not; neither is the Sheriff, no2 he that receives 

it of Karben 19 5 5 an action of treſpalg, aß it it were a nullity in the act, but per⸗ 
88 the wap to relieve it were by Audita Querela,becaule 


Herewagnotmmero pe it belozs 


bekoze the 
not be afſets = 2 er then be tonverted oz damages 


Keble vert. \ Nichols verſ. d 
b > Grinalizes. : 


William Kate Executor of Robert Keble | Debt. 


248 e bs 25 F Co. B. 
: V Illzm Keble exetutoꝛ ol Robert Keble. ba chr este of 1 1 Londen. 
ä . —.— af 2 — 13 vente, againſt Francis Of- — Sag 22 Jac 
Tellat — ” Verdi& 1 in the dif 
"ih junctive. *. 
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granted after, be the action 
e 


> becauſe thoſe 
fox them. 


Nichols verſ us — Debt, 


obl of 40 pounds Hill. 12 Jac, Rot: 
againſt Joane Grunnion, the conditton was, to n obligation Award to be 3027. 
<made.and delivered in wziting. - The defendant pleaded that then made no 
1 Award. The plaintiff ſhewed the Award made De & ſuper præmiſſis in condi- 
< tione, &c. in wꝛiting, which was, that the defendant J — fhould depart from 
« the houſe whereinſhe dwelt; E other things _— appeared not to concern the 
ce plaintiff, and ſhould pay the plaintiff the —— ten ſhillings, and a affoned 
the bzeach in that. The defendant rejopned that the wardſmen madeno fnch 
Awaid, whereupon iſſue was taken and found foꝛ the he plaintife and yet it was 
adjudged againſt him, betaule it was an arbitrement but onlp un one _— ſo Arbitrement on the 
void, and none in law accoꝛding to the bok / H. 6. one fide only void. 
Foz, though as Baſpooles taſe lang, an Award maybe made by p the 
ſubmiſſion being bp woꝛd, and though it be upon bond in the common fozme 
fo2 all cauſes, ſo as the ſame Award,Xc.it ſhall not be extended — than the 


T2 Nichols bought an action of debt upon an 


taules made known to the wardſman, vet it muſt in that caſe end all controver- 


ſies appearing to the Court, oꝛ elſe it ſatisfies not the condition olf the Obli⸗ 
gation; whereok it kollows that becauſe every controverſie is between two 
parties at the leaſt, it appears to the Court the controverſie cannot be end- 
ed, except it be ended inre pect of them both, and that map be either expꝛeſſed 
02 implned. Expꝛeſſed, as 25 an Award be, that an Obligoꝛ in a ſingle Obliga⸗ 
tion ſhall pay the delt; this is no Award except it be pꝛovided that he be dilchar⸗ 
ged becaule payment is no diſcharge in that cale ; but if the Award be; that he 
ſhall pay ten pounds foꝛ treſpals, it is god, ay a ſatisfaction implies a diſcharge. | 


50 


Iuc he ont 
Roll. 


Melius inquirend. at 


And that is therealon of the judgement in Baſpools Cale. Now here in the pꝛin⸗ 
cipal Cale there is nothing awarded foꝛ the Defendant,and the thꝛee pounds ten 
ſhillings appointed to be paid is not ſaid foz what; ſoit can implp nothing,nei- 
ther can it be holpen bp anp averment; foz the arbitrament is conditioned to be 
in wꝛiting, and pet indeed there was no averment that the thꝛee pounds ten ſhil- 
lings was awarded foꝛ any caule certain:Butr it another action were b2ought fo2 
the treſpals, no doubt this award map be pleaded with an averment. 
There was no judgement in this tale foꝛ though was clear, and am clear of 
that opinion, and the reſt tonturred, pet there was ſome varping after ; and ſo it 
hung, and J think was compounded, foꝛ J heard no moze ok it. . 


Inch verſus Roll. 


Of of the Court of Wards came this cauſe between the Attoznep curiæ War- 
dorum at the relation of William Inche Committee of William French the 
Kings Ward Plaintiff,and Andrew Roll Defendant. 

| na Diem clauſit extremum, after the death of Jobn French, father ot the 
Ward it was found that he held one Meſſuage c twenty Acres of Land in Ket- 
tiſnam in Cornwall of the ſame defendant infinights Service, that the laid John 
French did likewiſe hold one Meſſuage and eight Acres of land in Wharpſtone in 
Cornwall of the late Queen Elizabeth, as of her Mannoꝛz of Entergen in Cornwall 
by fealty, and thꝛee ſhillings rent per ann um, & per que alia ſervitia Juratores ig- 


norant. | | 


the Common Law is Holden of theKting bpKnights Service;upon whichMelius Inquirend.itwas found 
but additional 2 che that he held the ſaid Weſluage & eight Acres of Land in Wharpſtone of the Quæn 
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Diem clauſit extremum. | | 
But it was now reſolved by Hobart] and[Tanfeld]Coke being abſent, that in 
this cale,the tenure bn Knights Service ofthe Queen, found bp theMelius Inqui- 
rend. ſhall be taken to be found or the Mannoꝛ of Enter gen, whereof the realon is 
that the Melius Inquirend. is in his own nature at the Common Law to be a ſup- 
plement to a defect oꝛ uncertaintp of a fozmer Office, and ſo here the Tenure be- 
ing firſt found certainly of the Quen as of a Manno: and by ſome ſer⸗ 
vice certain, and the uncertainty onlp foꝛ ſome other part, when the Melius In- 
quirend. comes it pertects that, and lo both make but one Office, aud muſt be 
zopned together. Now foꝛ the caſe of the 12th of the Queen, it was nothing to 
the purpole ; fo2 that is a Melius Inquirend. not at common Law, but grounded 
upon the Statute of 2 E.6. and taking his nature and foꝛte from thence. There⸗ 
foze the reſolution is expꝛeſin, that the Melius Inquirend. there, is as the firſt of- 
fice, and abſolute it ſelfbp ſenſe of that Statute, which is but in two Caſes men- 
tioned in the Statute, 
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upon b er Chan 
* verſed, becauſe the plaintiff had not alledged that he 


r 


ED Holmes ver. Meriſield. 2 Freak S uxoy verſ. g F 
| Twiſt. , Binford. ME 
Holmes verſus Twiſt: 


* 


+ Homis Holmes 17 an Aſſumpſit againſt John Twiſt, and declared that Tel. 13. * 
he was poſſeſſed ok a heap ot wd containing. ten tuns, and that Twiſt 3... 
in conſidcration that Holmes would ſell and deliver him one tun of the ſaid vos. - 
wod, he would pap him foꝛ it within ſix months, after the rate that he ſhould Note, the diffefence 
ſell the reſf, and ſhewed that he fold and delivered imto Twiſt the tun of wod, ! here che pay- 


ment is to be to a 


and after fold unto one Collins the reſidue alter the rate of 23 pour ds a tun, and ſtranger, and wliefe 


the -defendart paid him not the 23 pounds aetofdirig to the pꝛomiſe, and to the party fiinfelf, 
thereupon judgement was given for the plaintiff in the nitgs Benth, and Cock PE 2 Bodths 
now upon bit of Erro: in the Exche pee, re jubgement way te- ©. 
tice to = 3. - WO AC RaL. 
fendant of the ſale and pꝛice of the reft, being a thing of his private knowledge, Notice muſt be of a 
and not like the caſe 14 Bond to perfoꝛm the award. And lowe Judges of the chin ſecret, | 
wes Bench allowed of the reverſal, and toon no knowledge of the judge- 
ment. 


AMerifteldi Caſe. 


E Thom See ſold the anno? of Buckland in Kent, being holden in chief to cxria7ardoran. , 


— Thomas to the ſame uſe, then Thomas and Dorothy levieda fine of the laid * 
annoꝛ to A. & B. to the uſe of them during their lives, the remainder to the uſe 
of Thomas in tail, the remainder to the ule of a ſtranger in tail, Thomas died. It 
was reſolved by Hobart] and J Tanfield] that Dorothy was not to ſue liverꝝ of 
any part of the land, foꝛ it was no addantement to her from her husband ol his 
lands within the Statute. 
Co. B. Devon. Brown - 


Freak & MMabell Uxoy againſt Edward Biford . 5 
low Hill. 1 1. Jac. 


Ohn Freak and Mabell his Wife, bꝛought a fozmedon in Remainder againſt 101. 30 ___. 
} Edward Binford of 3 Weſſuages, Ec. in Alfrington, which Roger Linſs, did bon de Regt, 
give to Elizabeth Coxton, and the heirs of her body, the remainder to John Piſing but equivalent, 
and his heirg. Et quæ poſt mortem prædictorum Eliz. & Johan. Piling præfat. Jo- 
hanni Freak & Mabell. fil. & hæred. Robert Piling gen. fratris & hæred. Hugonis pi- 
ung gen, fil. & hæredis præd. Johan. Piling remanere debent per formam donationis 
præd. eo quod præd. Eliz. obiit (ine hæred. de Corpore ſuo exeunte, &c, The tenant 
pleaded in Abatement of the wꝛit; that the demandant ſhould by the foꝛm of the 
Regiſter have ſuppoſed that the Meſſuages,Xc. poſt mortem præd.Eliz. & Johan. 

Piling præfat. Johanni Freak & Mabell. ut Conſanguin. & bered, prædict. Job, 
Piling remanere debet per formam donationis præd. which concluſion he hath not 
made. And it was ſaid, that the wzits of Foꝛmedon in Kemainder to the 
Negiſter fo. 263.244. and 246. were all ſo concluded: And of that opinion was 
Juſtice [Warberton] but [nw lelf] and [Winch] and [Nichols] held the wit 
good enough, in as much as it appears to the Court, by the pedigre as it is 
let down; that ſhe is and needs muſt be Coſen, and heir unto John Piling, fo ag 
it is but palma pro pugno, the ſame thing moꝛe largely ſpoken; and the foꝛm of 
the Regiſter may bear ſuch an Alteration, and therekoꝛe 5 E. 3. 35. and 7 E. 3 47, 


; 48. cited in the Negiſter: 


Foꝛmedon in remainder upon an eſtate tail, limited to P. and K. the remainder 
to F. in fee, & quæ ꝓoſt mortem P. and K. tu T. Son and heir of F. ought tu remain: 
And the w2it was adjudged good without lapingexpzelly the death of k. though 
it were urged, that the fozm ofthe Nigifter was lo, betaule the laying ol T. to 
be heir of F. doth impozt as much. | = 

And 11 H. 6. 20. in Foꝛmedon in deſcender the demandant made himlelt 
heir unto every one that had been inheritable to the intail, though by the 

| D 2 Negiſters, 
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Foſter verſ. : 
Fackſon. 


Kegiſter, he would make himlelk heir only unto them that were ſeiſed by fozce 
of the intail,but pet the wzit was holden god, fo2 now we mult neds be heir to 
all that was ſeiſed, but he muſt not fail to make himſelf heir to all that were ſei⸗ 
ſed. And 2 H. 6. 11. an Action of waſte was bꝛought, and the wzit wag vaſtum in 
domibus & bominibus and allowed god though it wanted the woꝛd exilium which 
is the woꝛd ol the Regiſter, and pꝛoper. 


Trin. 10. Jac. Rot. Richard Foſter Doctor of Phyſick Plaintiff. 


7 ; g ®” 7 . 
RY . 38.14. Sci. fac. A x . 
dane Lond | une ach ſon Widow defendant 


2 te L This Bag N O Ichard Foſter bzings a Sci. fac, againſt Anne Jackſon Widow, and Miles 
PP... Plaintiff, Trin. 3. Jac. Jackſon, exetutoꝛs of the laſt will and Teſtament of Thomas Jackſon con- 


| upon open and large taining, That whereas the plaintiff in Mich. Term. 6 Jac. had recovered a- 
1 ** 2 —4 gainſt the ſaid Thomas in the Common Pleas as well a certain debt of 2300 
6/0 A., Abl, Nichols, Warberton⸗ pounds as 16 pounds fo damages, why he ſhould not have execution againſt 


ev; Winch to the con- them of the ſame judgement: the defendants plead that the plaintiffought not 
eee trary. to have execution ognanſt theme the goods and Cattels of the dead. Fozthep 
F247 //44-2. 44:54 Tan that the ſaidplaintiffafter judgement in the life of the Teſtatoꝛ, ſcilicer the 


. eee 13 dap ot Feb. in the ſaid ſixth pear did pꝛoſetute quoddam bre. ipſius domini 

; eee „ 10, Regis Capias ad ſatis faciendum againſt the ſaid Thomas upon the ſaid judge⸗ 
3 2— | 8 g g 

nd re, e ment, to the then Sheriffs of London directed retoꝛnable xv. paſch. byfozceof 

Gord ee. which wait the ſame Sheriffs, befoze the return thereof, that is to ſap, the 11 

A largefaſe judged die Marti took the ſaid Thomas, and had him in P2iſon, and kept him fo2 the 

that a man dying in debt, and damages afozelaid. And the laid Thomas ſo being in execution after 

Lago che par- and befoze the return ot the ſaid wzit, died in execution, and that the Sheriff 

15 NES are no fur. returned the wꝛit ſo, and demanded judgement,and the plaintiff ſaith, that the 

ther chargeable. lame Sheriffs of London did not takethe ſaid Thomas Jackſon and him in Pꝛiſon 

| And of execution and under cuſtody in execution foꝛ the debt and damages aloꝛeſaid had and de- 

generally at large. teined bp vertue of the ſaid wzit of Capias ad ſatisfac.prout,&c. whereupon iſſue 

. ee. was taken and the Jury find that the Sheriffs virtute brevis de Cap. ad ſatisfac. 

E e, , infra ſpecificat. non ceperunt, & c. ſed dicunt quod ceperupt, &c. virtute cujuſdam bre- 

3 5 WW £4 vis Capias ad ſatisfaciend. in recordo prædicto minime ſpecificat. in quadam exempli- 

| HL, Tf ., ficatione inde conſect. & jurator? oſten' cujus tenor?, &c. ſpecificat. And ſo ſet down 

i | . Lo 219. the wꝛit of Alias Capias at large ofthe ſame Teſte, the ſame return and all things, 

onlp it had not ann averment, that the perſons and judgement and all things 


} Executions — their oy . _ by force of i ſuper "= rt the — e that the 
3 e heriff trol hi ozce of the Capias within mentioned, then thep find the de- 
\þ e,. uus 2/2 Fendants ; ik otherwiſe, then fo2 the plaintiff, 


The cale depends upon two points 


Firſt point. Firlt, whether the verdict be found fo2 the plaintiffoz the defendant. 
Second point. The Second, whether the death of Thomas Jackſon in execution be an abſolute 


diſcharge of the debt, againſt him. his heirs,erecuto2s,and adminiſtratozs, ſo as 
one new action oꝛ exetution, can be had againſt them oꝛ anꝝ of them. 
Touching the firſt point there arileth thꝛee Queſtions. 

x Firſt, whether the foꝛmer part of the verdicx be perempto2p,which finds that 
the Sheriff took not Jackſon bp vertue of the woit of Capias mentioned in the plea, 
oꝛ whether the reſt that follows, that he tool him by vertue of an Alias Capias 
not mentioned in the Kecozd, and ſets fo2th that ſpecially with concluſion, if 
upon the whole matter, Xc. and leave it to the Court, do cozrec the firſt part. 


2 - Next whether the Alias Capias, being underſtod ok the ſame taule, perſons, cc. 
will maintain the defendants plea. 
3 Laſilp, whether this Alias Capias ſhall be underſiod of the ſame judgement 


mentioned in the defendants plea,becauſe the verdict hath no averment expꝛel⸗ 
ſed,no2 by the wozd præd. Xc. | ; 
And to the firſt queſtion upon the firſt point. 


1 
a, „ - | -M 
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© Ffthe verdict had pzoceeded no further, than tothe general negative, that the Torben Queſion 
> arg did not take him bp vertue of that wzit;ithad beenelear againſt the de- upon the firſt point. 


ant... ; hut 8 n k 
But whereloever a Jury doth begin with a ſpetial matter, and after makes a 
general concluſion upon it, contrary to that which the Law and the Court do 
judge upon the ſpetial matter found by them; o2 on the other ſide, when then be⸗ 
gin with a direc verdict and yet after deduce a ſpecial marter which is contrary 
to their direc verdict, oꝛ in law pꝛoves the truth contrary to their general ver- 
diet pꝛemiſed, and cloſed them up, with ſubmitting the whole to the judgement of 
the Court, as in this tale it is; in both thele caſes the ſpecial matter makes rhe 
verdic and over⸗ rules the general. As foꝛ example; 


20 Elia. Dyer 362. in debt againlt executozs the defendant pleaded pleniemenc eee, 


Nee 
made a leaſe foꝛ pears of the houſe and implements of houſhold rendꝛing rent eee. ——— 


Z. MES . 


adminiſter, whereupon iſſue was taken, the Jurp find that the teſtatoꝛ had 


and died, and that the executoꝛs had received the rent and concluded iſſint aſſets, 
pet the Court Judged upon a ſpecial matter it was no aſſets, becaule the rent | 
ran with the reverfion;and ſo belonged to the ereciitoz. Bey | 
So Paſch.22.Eliz. Dyer 370, One bzought a wait de plegiis acquietandis, and 
the Jurp found that the plaintiff was bound foꝛ the defendant, as his ſurety 
in an obligatton with him joyntlp and ſeverallp, and that being impleaded he 
pꝛaped a plea, ct. and pet judgement was given againſt the plaintiff;fo2 as this 
cale is, then were both pꝛincipal, and neither pledge noꝛ Fidejuſſo? to the other. 
And this action lies not but where one is named expzeſlp as [urety in the bond, 
which was not ſo in this bond. | | 
And Paſch.2 and 3 Ph. and Mar. Dyer 115. debt upon an Obligation foz perfoꝛ⸗ 
mance ot covenants whereof one was that he ſhould do no waſte, and iſſue taken 
whether he kelled 1o Oaks, it was found that he had not felled 20 Oaks but he 
had felled ro, and it was adjudged foꝛ the plaintiff; pet if upon the firſt point it 
had reſted there, it had ben found foꝛ the dekendant. | 
Note, that 10 did not p2ove the iſſue ot 20 literallp, but it pꝛoved the 
b:eachclear within the iſſue. Quzre, if it had been Oaks foꝛ Aſhes o2 the 
like, fo2 either had been waſte, and the verp iſſue in contemplation of law is 
waſte o2 no waſte,and the reſt is a certainty of fozm, fo in Towneſends tale Plo. 3 
111. . | Fo 3. 
As the ſetond bꝛanch of the firſt point, whether the Alias Capias can be taken Tbe ſecond queſtion 


within the iſſue. Firſt,lap this fo2 a ground, that if the Furp find ann thing —_ feſt -polne 


that is meerlpout of the iſſue, that ſuch a verdic, koꝛ lo much is utterly void iſſae void. 
and ok no fozce though it conclude in general, foꝛ oꝛ againſt the plaintiff o2 the - 
defendant, whereof: the realon is plain, which is, that theJurozs are tryeꝛs 

of matters of fac put in iſſue between the parties, and their oath which con- 

tains their commiſſion is, that thep ſhall trulp trp the iſſue betwen party 

and party. And fo is the ven. fac. ad triand. exitum non ad triandum jus, ag 

ina wait of right, ſo that whatſoever they do try beſides the iſſue is per non ju- 

ratos, ag a caule judged by the Court that hath no jurildictorsf the cauſe:coram 


non Judice, andutterlp void, fo2 a verdict mult not be to the action that might Far 


have ben pleaded, but to the iſſue which is pleaded, and in their charge. And op 
that other point had been pleaded it might have had another anl wer and evi⸗ 
dence. And therefoze the entry of the verdic in the recoꝛd is, Quid ad verita⸗ 
tem de infra content. Jurati dicunt ſuper ſacramentum ſuum, &c. And ſu upon the 
matter, if that extravagant part of the verdic be falle, it is no perjurp, neither 
doth any attaint lye upon it, foꝛ there is no party grieved noꝛ anp thing to be re- 
ſtoꝛed, neither can it be uled as in evidence in anp other tryal, betauſe there is 
"A 1 — — lun, ſtifie to call bim 1 ed ſuch a point 

n old it plain, pou cannot juſtifie to tall him perjured upon a point 
being falſe. And ſo it is concerning a point of diſcourſe by Judges out of the 
point of judgement it map be a judicious and ſtudied opinion, and of ſome 
anthozity, but it is no part of the judgement, fozno wzit of erroꝛ lies —_— 
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Foſter ver. o 
Jackſon, 


verdict unformal. 


— 


a Cap. general. 


ed againſt the Plaintiff, foꝛ Jurozs are bound to their iſſues, but Judges 


One takes benefit of on a contrary 
* for another. ranger, as in the tale of Tilly and Woody 7 E. 31. where an action ot trefpaſs 


and thereloꝛe it ought not to p2coccupate 02 p2ejudicate ajudgement. And 
therekoꝛe 39 E. 3.38. a wꝛit ot annuity was bꝛought upon a pꝛeſcription, the de⸗ 
fendant traverlcd the pꝛelcription, whereupou iſſue was taken and found fo? the 


ꝛeſcription. But further, the Jurp found that there was nothing of annuity be⸗ 


nd, pet judgement was given fo? the Plaintifk. 
So 43 Aff. p. 1. in Aſſize the defendant pleads himſelf a villain, the plaintiff 
replies that he was free and iſſue taken upon it; the Jury found him a villain, 


and added that the plaintiff was ſeiſed and diſſeiſed by the defendant as the wꝛit 


impozted and that the Loꝛd of the villain had not entred. And pet it was a 5 5 


power over 
in the retoꝛd not at large. | | 

But howloever the verdict ſeem to ſtrap and conclude not formally oz punttu⸗ 
ally unto the iſſue fo as pou cannot find the wozds of the iſſue in the verdic 

tif a verdict map be toncluded out ok it to the point in iſe, the Court fhal 
wok it intofozm, and make it ſerve. And therefoze 47 E. 3. fo. ig. in a precipe 
one tame in and ſaid, that the tenant was tenant foz life, and pꝛaped to be 
received foꝛ reverſion. The defendant on the other ſide pleaded that the tenant 
inthe action had fe, whereupon iſſue was taken that he had not fe, and it was 
found that neither the tenant no2 he in reverfion had ever any thing; which 
is clean beſides the iſſue, and againſt the reaſon of the receit. And it was ad- 
judged that he ſhould be received, foꝛ by this verdict it was found, that the te- 


the whole matter and that hath alſohis bounds, all the matter with- 


. nant had not fee, which was all that was put in iſſue, fo2 both the demandant 
and the party p2aping recett allowed tenant to the action, Which muſt be at leaft - 


a free-hold, and that being agreed by the parties, the Juroꝛs could not falſifie. 
2 therefoze the Book 19 E. 2. F. receipt 178. being adjudged contrary J do 
condemn, 5 

rp where an iſſue is well found it ſhall femetime relieve a 


was bꝛought againſt two foꝛ taking of gods, the one pleaded not guilty, and it 
was found againſt him,and the other pleaded, that the plaintiff had givenhim 
the gods,whereupon iſſue was taken, and that found againlt the plaintiff, and 
— 4 was given againſt him, fo2 the iſſue was well found, the 
action being the lame and both the defendants parties to it, and the Court being 
that the title was againſt the plaintiff, no judgement cauld be given foꝛ him 
againlt the other. But if the plaintiff had bzought his actions ſeveralſp againſt 
either defendant (as he might) he would have had his judgement though per- 
haps the defendant might have been relieved bn Audita Querela upon the other 
judgement, tamen quære of that. | 

3 admitting that a meer foꝛeign matter is void, yet in this caſe to the 


ſecond bzanc firſt point, I am of opinion that Alias Capizs doth maintain 


the plea of the d t which is but thus.That whereas the plaintiff had ſet 
fozth his judgement and demands why he ſhould not have execution againſt the 
executo2, the defendant ſhews that the plaintiff had ſued foꝛth againſt the ſaid 
T. Jackſon in his life quoddam breve de Capias, & c. a tertain wꝛit of Capias ad 
ſatisfaciendum ſuper Judicium prædictum, & c. virtute cujus brevis, the Sheriffs 
took him and had him in execution fo2 the ſame debt and damage and that he 
died in execution, c. And the plaintiff ſaps that the Sheriffs virtute brevis 
præd. de cap. ad ſatisfaciendum prædictum Tho. Jackſon non ceperunt, and there- 
upon iſſue is taken; ſo he dentes that he was taken, virtute cujuſdam brevis de 
cap. & c. 


verdi& fines in Al. <Jneverp act there is a ſubſtante, abodp, a pꝛintipal, and there are certain 
cap-tbar was pleaded atteſſaries, oꝛ accidents: Andconcerning this, it is a true Axiome, Unumquodq; 


maxime eſt id quod eſt pr inci palius in ipſo, and therefoze lh are nominated 
ex eo quod ſunt per ſe, non per accidens. Now when the ſubſtance is Capias 
whether it be the firſt Alias oz pluries 3 thoſe are but diſtinctions of number 
in o2der, there might have ben moꝛe colour, if he he had pleaded it an A h = p. 

ere 


Fee 
Wes >» 


tante, and to the effec o 


common intent: theretoꝛe when the queſtion is whether he were t 


Foſter verſ. 2 
Fac k ſon. 


where it was the firſt, — that had not been true in the woꝛds though in ſub⸗ 

the execution, it had been all one; But here as it 
is full to the ſubſtante, ſoit is not untrue, noꝛ ſo much as miſtaken in a wo?d, 
foꝛ it is a Capias with a little addition, that map be ſpared. And Capias is the 
Genus, and Genus continet plura quam ſpecies, ſed ſpecies non continet plus quam 
Genus, 36 H. 6.2. A recognizance pleaded, the iſſue, nul ciel Necoꝛd, and the Ne⸗ 
cognizance which was certified was upon condition, and pet god, 36 E. 3. 5. 
In an Account the Detendant pleaded, that he Accounted befoze R. and W. upon 


which, iſſue was joyned; and it was found, that he Actounted befoꝛe R. onely, 


and it was adjudged fo2 the defendant, 16 Aff. 19. In Aſſize the tenant vouched, 
the Voucher pleads , that heretoloꝛe the Plaintiſf bꝛought an Aſſize againſt 
his Father, who pleaded that the Plaintiff did infeoff him by his Deed, and it 
was ſo found bp the Aſſize, and he demanded judgement, and upon iſſue nul tiel 
Necoꝛd, the Retoꝛd was, that the laid Aſſize was againſt the Father and 
Mother, and pet adjudged no failer, but the Verdict muſt not wholly depart froni 
the wozd of the iſſue 40 AM. 3 1. In an Aſſ. the Defendant pleaded the Ded of 
the bꝛother of the Plaintiff with Warranty, and the Plaintiff denied the Ded, 
and it was found not to be the .D#d of the bzother, but the Deed of the 


father, and it was adjudged by god advice, as the Bok laith, againſt the De- 


fendant. 2 ? k ads Py 
And J am ok clear opinion, that if the Jury had found, that he had been Nees. 
taken with a Capias pro fine, o2 by a Capias utlegat. after judgement, and che D „ e 


— had p2aped that he ſhould remain ko2 his latis faction, that pet this 
had been againſt the Defendant ; fo2 though he were taken by a Capias, and 
were alſo holden ad ſatisfaciend. pet it was not quoddam bre. de Cap. ad ſatiſ- 


faciend. which is a kind of a Mꝛit certain, pet it amounts to fo much in effect, 

and the pzaper fo: his remanding is a kind of taking of charge of the nature of 

the Wzit. On the other ſide, if the Sheriff had had this Jackſon in Execution 

by one Cap. at another mans ſuit, and then this Cap. had been delivered unto 

him, aud he had allo charged him with that, J hold that that would have main- 

1 his iſſue; foꝛ though he were taken betoze,pet this is a new taking in the 
aw. | | 

As to the third bꝛanch tonterning the faults ofaverment, toapply the Capias 
that is found to the cale in queſtion, if this uncertainty had ben in the Plea of 
the Defendant, it would no doubt have made it vicious, but being in a ſpecial 
Verdict, it mult be taken accoꝛding to their intention, which is — [ — the 

en by foꝛte 
of the Ca pias mentioned in the Plea, which is named without addition, and then 
give their verdict that.he was not taken bp vertue of the Capias ad ſatisfaciendum 
within mentioned, but that he was taken by = of an Alias Capias ad ſatisfa- 
ciendum, not mentioned in the Necoꝛd at the ſuit of the fame perſon againſt 
the ſame perſon of the ſame teſte and return ol the fame ſum ol debt, damages 
and judgement 3 It appears plainlp, that then underſtand it to be the ſaine ; fo2 
it is againſt ſenſe, that either the Jurp would have made, oꝛ the Court have ſuf- 
fered a ſpecial Verdict, as a doubt, it this Alias Cap.hadbeenupon another judge- 
ment, oꝛ between other parties. 

of a Plea ofa Capias map be maintained bp an Alias Capias which being the 
only doubt, the Court muſt make no moze doubts ; the finding and trial of the 
matter of fact, being only the Juries Office, and not the Courts, upon which 
point, ſ Goodales caſe, Co. 5. fo. 97. where in an Ejectione firmæ per Goodale a- 
gainſt Wyat upou not guilty the Jury concluded their doubt upon perfoꝛmante 
of a Condition by payment of moneꝝ by Sir John Packinton to one Woodcliffe, 
but pet in making up their Verdict, they had given the poſſeſſion to the Plaintiff 
by Leaſe, and laid the Entry upon him by Wyst, without any title under Pack- 
ington, but that was included, and ſo not regarded. 

And Ful woods Caſe, Co. l ib. 4. fol. 65. where it was found, that one Recog- 
novit coram Recordatore & Ma jore ſtapulæ ſe debere to another 200 pounds, with- 
out laping, per ſer iptum Obligatorium, oꝛ ſecundum formam ſtatuti, and pet _ 
| | gow 


The third queſtion 
upon the firſt point. 


Verdict ſpecial taken 
to common intent. 


ee, ; 


L Foſter verſ.? 
Fackſon. 


Demurrer upon a 
point certain. 


The verdict that the 
Sheriffs took him by 


adding that they had 
2 him in execution. 
4 Elie ' 


Action confeſſed 

1 notwithſtanding the 
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The ſecond great 
Point, 


Of execution perſo- 
nal. 


9 Deep 8 790. 


god and effecual attoꝛding to common ſpeech and intent, and the Earl of 


Shrewsburies cafe, Co. lib. g. fol. 51. where the verdic laid, acceſüt ad locum 


uſualem to hold Court Baron: It was found that Sterne ag Deputp to the 
Earl of Rutland acceſſit ad 1 Mansfield 4 uſualem locum ubi Cur. — 
ronis Manerii de Mansfield communiter tenta fuit ad cuſtod. il. Cur. and that he 
was diſturbed, #c. by Woodward Steward to the Earl ot Sbrewsbury. And. 
holden well; koz though this would not have ſerved in pleading , foꝛ it muſt 
have been pleaded that the place was part of the Mannoꝛ, oꝛ holden of it at leaſt, 
where the Court was to be holden, pet it was allowed in verdict. But now, 


if this were in a Demurrer upon matter in Law, though the parties will 
1. * ſome one point, __ which if it ſtod alone, judgement ſhould be 
o 


Jopn 

givento2 the one partp, pet it upon the whole Hecozd matter in Law appeat 
15 judgement ſhould be given againſt the laid partn, the Court muſt judge 
lo; to2 it is the office ofthe Court to judge the law upon the whole Kecozd, and 

the conlent of parties cannot pzejudice their opinions, no? quit them of their of- 
ce | 


in that point. | g 
And therefoze though Montzgue in Dive and Manningams cafe does ſtagger a 
little in that point, upon the bok of 34 H. 6. pet in concluſion he reſolves that 
the Court mult of office judge upon the whole Kecozd. 


Now, though the iſſue in this caſe be, whether the Sheriff twk him bp forte 


force of the urit, not of the wit, and had him in execution fo2 the debt and damages, andthe verdic: 


only finds, that the Sheriffs tok him by vertue of the Al. Cap. and ſap no- 
thing to the having and holding in execution, pet it is well enough, fo2 the conſe⸗ 
quence is neceſſary becauſe thep couldnot tale him bp the wzit,but he muſt be in 
execution. And a lo, becaule then conclude their verdic, that ik the Sheriffs ton 
n Cap. within mentioned, then then took him in koꝛm as the de- 
tendants plead, Which runs to the whole, as well foꝛ the taking as the detein- 
ing, keeping and holding in execution. * * a . 
Nota. That the dying in execution was not put in iſſue, but admitted, and 
therefoze of that there is no verdig ſo that there is no tauſe to argue it. But in 
reſpec that if the death be not a diſcharge, but a reviver ol a new execution, then 


was the plea a kind of confeſſing 91 actton, and as the plaintiff might then 
have demurred, lo the Court ought now to judge fo2 him, howloever the 
verdic be, except the Stat. of Jeofails help the defendant, line to 9 H. 6. 37. 
: Af in debt the defendant plead that he delivered the decd as deed to 


be delivered upon condition perfoꝛzmed, and not elle; fo it was not his 


deed, upon which iſſue being jopned , and found not his deed, pet it ſhall. 


be Judged foꝛ the piainti upon the matter appearing to the Court to be con- 


whether a man taken in execution fo2 debt and dying in execution, the debt be 
lutelp diſcharged by his death as againſt him: We would ſpeak a little 
largely, becaule it is a great tonſequence, execution being the life of Juſtite, and 
neceſſary to be determined. And ſtrange it is, that it hath not been hitherto 
bꝛought to certainty,being a cale that muſt needs ofren happen. 

And therefoze, firſt of executions in general, I mean of executions perfonal, 


as FI map call them, fo2 debt and damage, fo2of executions upon real actions, 


wherebp land is recovered, and damages ſometimes withall,o2 ot executions up- 
on Ejectione firmæ, I will not ſpeak. 5 

Executions therefo2e as J call the perſonal are Levari fac. oz fieri fac. hy com- 
mon Law; Elegic by the Stat. of Weſtm. 2 cap. 18. and Capias ad ſatisfaciend. 
by the common Law in tre[.vi & armis being a direc and wilful wꝛong. And by 
the Statuteof 25 E.z. in other caſes. | | 

Fo2,at the Common Law, upon an action ot the tale againſt an Volt foꝛ goods 
loſt in the Inn, oꝛ againſt the Sheriff fo2 an eſcape, no Capias lap, 42 E. 3.11. and 
42 Aſſ. Pl. 7. foꝛ it was but culpa ſometime levis, ſometime lata, a negligente, but 
not a wilful wꝛong. 


There 


Now, upon the ſecond great point, which is the main queſtion of the caſe, . 
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Foſter verl.? | 
Jackſon * 


There is alſo ſometimes execution of the body without a Capias ad ſatisfaci- 
end. ag where the Defendant is eaken by Cp pro fie, fozthe ring, which 
was alſo in cafes of meer wzong, 92 upon a Capias utlagat fo2 the Hing alter 
judgement; in which caſes the Plaintiff may pꝛay the Defendant in exetutton 
es x 1 nel thei f the Pfaintiff in ſit ale t c 

. h mo try pꝛaper of the Hr in ſuich taſe, that 
Defendant ap remain tn execuclotioy him fo? v5 mmrh19 imple in to 5 
the Capiis ad ſatisfaciendum ſcilicet an elettion o that fo: his exetution, now 
lection implies rejection of the relt;fo2 there is no election vt all, neither tan thebs: 
du be ü time, oꝛ fo2 a part as a Fieri fac but it nuiſt be totaſly and finally 


Of writs of executi- 


Here will conſider two things. | LES Dok dn ſued forth, failing 
Farfs, where wꝛits of execution being ſued fozth, do utterlz fail of their effect; vholly oftheiretfea. 
what is their conſequence to other wiits of execution. 8 1003 37 — — 


ext, when then be exeruted in part, and not to the whole demand. 
Nom touching the relation ol | eſe executions amongſt themſelves; and their 


torre 


JfF take out a Capias 02 Fieri fac. and they take no effect, I may have one of 
them alter another, oꝛ an Elegit after both if thep fail, 15 H. 7. 14. 47 E. 3.26. 
audtherefoze though 18 E.2.F. Execators 132. ag inp Bother Nichols ſaid, and "= 
Fairefax, 15 H.7.15. be of opinion, that after a Capias returned, non eſt inventus, Eligit, whether it 
the Plaintiff ſhall have no other execution, the law is not fo. But if take out bars other executi- 
an Elegit. and enter it of Recoꝛd, and it be turned Nibil ec. Nm 
the queſtion is, whether J be utteriy remedileſs ; And in this divers books are 
27 peremptopp, that J am without remedp, betauſe F have made (fay then] mp 
election, and that entred upon Hieep2d, and therefo2e JF can never reſoꝛt toany 
l and to this effec are the of 19 H 6.4. Newton, 5E.4.41. a great 
1 againſt two Judges that had granted it. And it is cited 5 E. 2. 47. ta >, ee, 
have been ſo judged 30 E. 3. and 15 H. 7.15. Fairefax attozdeth, but alfs Taith, ao LF 
7 thatafteraCapias, pou ſhall not have an Elegit. But an al. Elegit, oz an Elegie we | 
>” mdivergCounties one after another, the Plaintiff map have, as the — rr 1 1 
21 H.7.19.4 & 5 Pbil. & Mar. Dier. 16a. but theſe bukg notwithſtandi | See, / Oreo LE 
© ofthere is never a judgement but one, ſeilicet 30 E. 3. cited, which J find not * Ae e- Ho * Ped 
NJ hold the law to be clean contrarp. And that where the party takes an Elegic; . 
and tan have no fruit ot it, that he map reſoꝛt to another exetution, though | 
the election be entred of Netoꝛd. pet 18 E. 2. F. Execution 140. One had an 
Elegit into Moꝛff. the Sheriff returned execution of half 24 acres, y open 
b 1 Ele git into Suffolk, and was denied all but Nozfolk, is an 
wt hw | 
7 And firlt foꝛ authoꝛities directly to the point, 17 E. 4.4. per Cur iam, adjudged; 
aaqqlter Elegit taken foꝛth, the pear expired befoze it was ſerved, whereupon 
ad cire facias was ſued out, and upon that a Capias by . notwrth- 
ſtanding the exception taken ut ſupra, fo it was ſaid that VVeſtm. 2. being af- 
ffirmative, twli not away at the execution at Common Law. And it muſt be un⸗ 
derltcod ok an Elegit entred of NRetoꝛd, foꝛ otherwiſe there were no — 02 
ground fo? it. And 47 Edw. 3. Fitz. execution 41. the opmion of tercey and 
Finchden is, that where an Elegit is taken out and not ſerved,thePlaintiff may 
have another execution. And 50 E. 3. 4. when Kirton ſaid, that becauſe an 
Elegit was awarded, and was returned Nihil, yet no Cap. coultbe awarded,no2 
Capias pro fine ſerved. Belknap an{wered, then would be advifed of that. It ſems 
that the conceit of this peremptozp iſſue of the election entred, Hath ben the 
cauſe, that the entry of latter times hath been fozboz?n_of Heco2d, till firſt 
it appear whether any thing can be had by the Elegit, and then to enter the 
choice upon the Roll, when the Elegit is returned executed ; but indeed when 
erccution is made, it is fit it be returned of Keco2d, and filed, and not kept in 
the Atto2neps pockets to hide and return, when he finds his advantage. Now 
to? reafon of law in this cafe, there is g man ſhould be * — by 
| mnozance 


as. 
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Foſter verſ. 
Fackſon. 8 


1 


is a captious inju- 
Ni ro ler ſo m 2 
word to deprive 2 
man of his due: 


* 


Apis at pars que non 
convent cum ſuo toto. 
Now the general rule 


of election is clearly 
againſt the conceir of 
the writ of Elegit» 


ignozance alieni fa&i oꝛ caſus, and therefoꝛe if I plead jopnt-tenancp in p leif 
mult ſhew of whole feoffment, and ſoof jopntenancy ina — mY | A 

Next, it is miſtakenif it be conceived, that the election that is made and re- 
coped. bs to be taken an election of the verp wꝛit of Elegit. No, it is anelection 


of the land, Ec. of the defendant Elegit executionem de medietate terrarum. 
| woꝛds ol the Statute of W.2.cap.18. are, that it Call be in the election of 
the Plaintiff to have a wait of Fieri fac. to the Sheriff, to levp the debt upon the 
Lands and Chattels of the debtoz, oz that the Sheriff ſhall deliver him all the 
Chattels, and one half of the land until the debt be levied: out of thele 

note, that the election is applied to the Fier i fac. as well as to the Elegit. Again, 
that of the two the cale of the Fieri fac. ig the woꝛſt: Fo2 it is ſaid, that he may 


elec the wi . Fieri fac, but foz the other that he map not eleit the wat; but 


the land it lell debtoꝛ, to hold till he be fatigfied, which ſuppoſeth land to 
be choſen; foꝛ if — be none, the choice is no choice, and the wozd' Elegit ig 
not the matter, but the act ol election, which is in both crecutions alike. And 
therefo2e ſee Mich. 17 and 18 Eliz. Dyer 344. where one granted a rent out of 
land unto a man and his heirs without ſaping pro ſe & bæredibus, and then the 
Gꝛantoꝛ died, the Gꝛantæ bꝛought the wꝛit of Annuity againſt the heir of the 
Gꝛantoꝛ, who appeared and imparled till the next term, and then the Plaintiff 
dilcontinued, and akter diſtrained, and made Avowzp, and then the Plaintiff 
in the Keplevinpicaded the wꝛit of Annuity in bar; whereupon it was demur⸗ 


red, and it was adjudged foꝛ the Gzante, foꝛ the perſon of the heir was not 
. chargeable, and therefoze the election was void, and none in law, and therefoze 


Adjudgedin 45 E. 3. 
26. and 36 H. 9.3. 


per curiam, though then had pꝛoceded to judgement, in the wꝛit ol Annuity; pet 
the land might ſal have ben c 8 Ay; P 


But now in the ſame taſe, if the wꝛit ot Annuity had ben bꝛought againſt 


the Gꝛantoꝛ himſelt, it would have been bound foꝛ ever, and fo it would have 
turned the Aent- charge in Fee--ſimple, into an Annuitp, only foꝛ the life of the 
Gꝛantoꝛ. So pou ſe that the election ſtands not in the thoice of the wzit of An⸗ 
r che map be idle and miſtaken, but of the Annuity it ſelf, when it is in 
a 


+ 


cn Kaviſhment of a Ward, where the Jury found the Inkant within age and 
ſeſſed damages to one hundzed pound, il he were not married; but ik he were 
married, to thꝛæ hundꝛed pound, the Plaintiff could not have a double conditi- 
onal judgement, although he could not know whether he were married oꝛ not 
and therefoze he was info2ced to make election, and pet if he chule judgement of 
marriage, andthe hundꝛed pound ik the Sheriff return that he is married, he 
ſhall have execution fo2 the 3 hundꝛed pound, fo2 the election of the marriage is 
void, 36 E. 3. F. Gard. 11. 33 H. 6. 14. If the Tenant infeoff his heir within 
age, and the Loꝛd receive of him his ſervices in the life of the Father, pet he 
map take him in ward after the death ol the Father,otherwileit is if he receive 
his ſervices of him, after the death of the Father, fo2 there are now divers 
things to make choice of, not ſo befoze. : 
. alp far of wꝛits of executions, that being ſued fo2th, fail of their effec 

olly. 

Now of executions that have their effec in part. | 

It upon a Fieri fac.the debt be ſatisfied in part, the reſt may be ſerved, either 
by Capias oz Elegit, 14 E. 4. 1 1. 47 E. 3. 26. and 14 H.7.28. But in that caſe one had 
ſued foꝛth a Fieri fac. and befoze the return he pꝛaped a Capias, but it was denied 
him, till it ſhould appear upon the return of the Fieri fac. whether he had execu⸗ 
tion bp that, ſo it ſæms that there was ſome entry of it ot tecoꝛd. So there is 
a kind ol bar upon the electing of the Fier ĩ fac. if it map be lerved, foꝛ there ſhall 
not be two ſeveral kinds of executions out at once. 


And upon the Elegir, if there be no execution but upon gods, becauſe there is 
no land, and the gods appear not enough, J am of opinion he map have a Capias, 
fo2 now it is ineffect but a Fieri fac. though the woꝛd be Elegir. 

But if there be land extended, it is otherwiſe, and pet quzre, if the debt be 40 

pound 
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Foſter verſ. 
Zackſon, 


pound and nothing extended but a leaſe fo2 thꝛe years at five pound a pear, o: 


the like, foz then as to that that remains, the Elegit fails, as in the other 
— wherenothingatall is to be ha. 1 x ye othe 


But if a Capias be erecuted that is in Law ſufficient fo2 the whole debt ; fo2 * 


Corpus humanum non recipit eſtimationem; ſo as if pou take it all, vou muſt take 
it fo2 the whole debt. | | & | 
Now to the main Queſtion: | | 27842 220228 N 
Firſt, it is —— all ſideg, that whereas the Elegit oꝛ Fieri fac. are both 
executions and latisfacions to all purpoſes,and againſt all perſons, the Capias 
is a full exetution, as the bok 22 Aſſ. a3. Iaps; but it is not a perfect ſatig faction 
in nature to all purpoles, and againſt all perſon s 
Now how, and to what purpole, and in what cales it is not a ſatis faction; ig 


Firs, J agree clearlp, that it is not an actual ſatisfaction, no not between 
the parties, actording to Hillaries caſe, 33 H. 6. 47. where one was bound ta 


ſatigfie foz gods that he had imbeziled: and in debt upon an Obligation, he 


pleaded, that upon a ſuit fo2 thoſe gods, he was taken in exetution fo2 the da⸗ 
mage, and it was adjudgedno plea. But this is nothing to the taſe in queſti- 


on; foꝛ without doubt it is no ſatisfaction to common ſpech, noꝛ to a fozeign 


plea. 


But the queſtion is, whether it be not quaſiſatisfaction, oꝛ ſatisfaction in 
law to that very ſuit. _ 2 bo, 428 2 
Fo: if an Executoꝛ releaſe a debt, oꝛ diſcharge one in execution, it ſhall be 
accounted in law aſſets as received. B . 
Again, it is no ſatisfaction clearlp, as to barr me to ſæſ a ſatisfaction againſt 
another, liable to the ſame debt 02 damages. And therekoꝛe, 29 H. 8. Brooke 
execution 132. 4 H. 7. 21. 20 H. 6. 11. 33 H. 6. 47. 14 H. 4. ig. and Blomfields caſe 
pꝛintipallp, Co. lib. 5. fol. 86. B. and Jones and Williams taſe cited there, are all clear 
aw, and pet make nothing to the tale in queſtion. Noꝛ 4 E. 4. 38. 5 E. 4 4. being 
all to one effect. oy 3 23500 2 0 
Again, J amok opinion, that if two be boundjopynthy and feverallp to me; 
and ſue themjopntip, I may have a Capias againſt them both, and the death 
oꝛ efcapeof the one ſhall not diſcharge the other. me - 
But FT cannot have a Capias againſt the one, and another kind of execution 
againſt. the other, becauſe though then be two ſeveral perfons, pet they make 
but one debtoꝛ when A ſue them jopntly ; but it I ſue them ſeverallp, I may ſe⸗ 
ver them in their kinds ol execution, foz though the obligation be but one, pet 
the oziginals, the ſuits, pleadings, judgements, and executions are ſo divers, 
as if then were upon ſeveral @bligations. But pet ſo as it once a very ſati(- 
faction be had of one, oꝛ againſt the Sheriff upon an eſcape of one, the reſt man 
be relieved upon an Audita Querela. 5 
But now ſingling out the very point, J hold that a Capias ad ſatisfaciend. 
is againſt that party as not only an execution, but a full ſatisfaction by tozce 
and act and judgement of Law; lo as againſt him he tan have no other, noꝛ a- 
gainſt his heir oz executoꝛ, foꝛ theſe make but one perſon in law. 

Fo2 where the law gives thx o2 four kinds of executions not all together, 
but bp wap of choice, whereof the Capias ad ſatisfaciend. is one; and when the 
body is taken, it is a full execution, and cannot be foꝛ part (as a Fieri fac, map 
be) Jt is an election ok it ſelfof that kind of execution, andlo a renouncing 
of the reſt as well as an Elegit, though it ule not the verp woꝛd #c. Fo2 it the 
Defendant had lands and gods when the Plaintiff tok the body; he made a 
plain pꝛeferment of that execution betoꝛe the other. And if they came after, he 
p2evented his choice bp haſte, which expedition alone is a great advantage in 
execution. | 

And it is elpecially to be noted, that the debtoꝛ hath not the choice to put the 
treditoꝛ upon the execution; fo2 then it had ſome colonrof reaſon, but the choice 
is taken by the creditoꝛ. 


A > 


Several kinds of exe: 
cutions upon one ob- 
ligation as a Capias 
againſt another 
where they are not 
ſued joyntix. 
Quære, if I ſue them 
by one writ but ſeye« 
ral precipes. 


I Reaſon. 


Foſter ver. 
Zackſon. 


8 the Paare cannot 
againſt him any other Kind ol execution, noꝛ againſt his excento?s, where- 


— party in execurienoſeape of hin on wrong, perthe Plaine 
of the reaſon is, betauſe, that when he hath begun, and eholen the body, he 


ve ver refo2t ta anꝝ other exerution againſt the ſelf-faine party; but the reaſon 
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is notbetauſe he hath an acktyn againſt the Sheriff, fo2 fo he hath in the fozmer 
. — execution againſt ſeveral debtoꝛs by one Obligation as lf after 
as veloze the elcape. AS | | 

And therefoze i he take one in execution who elcapes, he hath choice to take 
another, oꝛ to get ſatisfaction from the Sheriff upon the eſcave. £ 

But now as to the party himlelk, though he make an elcape (Which is his 
own wilful w2ong ) pet the Plaintiff can Have no other exetution againſt him. 
And it he laich he hath remedp againſt the Sheriff, pet that map fail, either 
by de. of the Sheriff. And by the lame reaſon, that there is dif- 
ferente betwert the lame partp and another in caſe of eſeape, I hold it much 
moze reaſonable inthe caſeofdeath, 41 AM Pl. 15. One in exetution foꝛ debt 
eſcaped, andthe Sheri died, whereupon the 3 raped a new Capins 
againſt the pzifoner,and had it in that caſe ofmilchief,but other execution hold 
he could not Have had in that caſe. * if 

' the party taken in execution makes a wilful efcape, and that againſt 
the kepers will, vet the Plaintiff can take no other execution; this cannot be in 
the favour of the p2iſoner,-fo2 he is the only w2ong doer both to the parties and 
— the LAND is the cauſe why that execution is defrauded, and fo gives cauſe 

another. 
There is no cauſe to impute any fault to the Plaintiff, hemap not now 
n * _ execution, fince bp the Defendants frand he conld not reap the be- 
t N | 

Tikewiſe there is no tauſe to quit theoffendoz, and to lay the charge upon the 
Sheriff who conſented not to the efcape, whom the Plaintiff would fre by 
taking another execution againſt the party himſelf. 

Therefoze there can be no other realon of that poſition, but that the Capias exe⸗ 
tuted, and the bodp taken, ſtops, as againſt him all other executions but it lelf 
2185 con equenceofit, which is the action ol debt, oꝛ action upon the tale up- 
on the eſcape. 

Pow in the principal caſe, all thefe conſiderations move mainly, and are 
without exception moze elear and juſt to quit the Defendant, being in no fault 
and to ſatisfie the Plaintift bp his own choice, whereof he hath had the full effex 
directly, that is, his body. 

At is a Pꝛerogative to the King, to have execution of body, lands and gods, 
not communicated to the Subject, but in tale ol Stat. Merchant and Staple : 
and Kecognizance of that nature, which is by the Statute law. And therefoze 
the tale put in Blomfields caſe; That where the party was taken in execution 

on a Statute and died, and pet execution was had againſt gods and lands 
alter, is nothing in this caſe, foꝛ then were all due at the firſt, and therefo2e 
might be taken at once oꝛ ſeverallp. But if this opinion ſhould hold, a man, 
beginning with a Capias, map be ſure upon death, to end with a Fieri fac. o2 


Elegit. 

And it ſo many be bound, and all taken in execution, upon the death of every 
wy a new execution map be againſt the Executoꝛ; which is ablurd and full of 
milchiet. ; 

When the Plaintiff twk him in erecution,as he chole that his belt remedy, ſo 
he could not but fozeſe that he might die under his hand, lo it was his folly to 
chule that kind of execution which was exccutio caduca. » | 

The herior by Law is optimum animal in rei veritate, but if the Lo2d will, he 
may take the woꝛſt. And as it was laid by a father that loſt his ſon in battel, 
Novi me genuiſſe mortalem, ſo here Foſter map ſap, novi me cepiſſe morta- 
lem. 

Now, ſince the execution of the body ſtands as a ſatisfaction between the lame 
parties while the party lives, there is no ſenſe but that the party yielding 2 
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ſelf to the execution,and ending his life in it and the other accepting it, and fo 
ting upon it, it ſhouldmake a final 


— > 


diſcharge touching himlelk; fo2 it The example of the 


— truly laid, that the Defendant is in fault, when being not able to pay f<l!ov-ſcrvant that 


his debt inſtantly, he picids his body and lands and gods, if he have any, to the made his ſuit, Have 


patience with me, and 
I will pay thee all, 


courſe of Law and his creditoꝛs choice, and endures with patience without flight 
oꝛ eſcape after the creditoꝛ choſe his body: Fo? it is afancp, to ſay, the debto? 
ought to pap his debt,fo2 the law muſtbe the lame, whether he were able to pay 


oz not. 


And ok all executions, that of the body in law is eſtemed the beft;as allo in 6 Reaſon 


law of nature the beſt, and molt fozcible, and therefo2e, 7 H. 6.6. by the opini: 
on of Cociſmore, If two executozs have judgement, and the one p2apa Capias, 


and the other a Fierifac. the Capias tall be awarded ag beſt fo2 the Teſtatoz. . a, eu 7 


Aud the Common Law gave not that execution, as being to hard and heavy, 
but onip in the caſe of wilful w2ong, vi & armis, fo? which none was — 8 


to hard. And therefoꝛe Barons were not ſubject to it, but upon great con eb 


tempts; noꝛ pet, ſinte the Statute, 25 Edw. 3. though they be not ſpecially ex⸗ 


empted. | 

Though the Plaintiff have no direc intereſt in the bodp, as in his ward oz 
villain to bup oz ſell it, pet he hath intereſt in it fo2 liberty o ir word 
fill he pap ultimum quadrantem in ſalva & arcta cnſtodia, Read the tale in the 
4 Chap. of the ſecond book of Kings, the creditoꝛs would take the two ſong fo: 
bond⸗ men. 

Although in treſpaſs vi & armis at the Common Law againſt a Baron a 
Capias Ipeth 1 by the equitpof the Common Law upon the Statute, 
becauſe the eſtate of a Baron is intended ſufficient : yet 11 H. 4.15. in homi- 
ne repligando, againſt Dame Spencer a Per of the Realm, viz. a Baroneſs boꝛn, 
it was granted, becauſe it was an high injury to the perfon whom ſhe e- 
lomed. Allo the common law holdeth the body the greateſt pain and higheſt co- 
ertion. 

And the reaſon is appavent.ts ag Chit ſaith, The body is of more worth than 
raiment. Andas it is in Job, Pellis pro pelle, and all that a man hath he will 
give for his life, but touch his fleſh o2 his bones, c. Now impꝛiſonment touch- 
eth both, in ſalva & arcta cuſtodia. | 


Now touching the tale that is agred, 14 H. 4. 4. 15 E. 4. 10. That where a it is a more fit com- 


man takes diſtreſs to2 a reit, and upon avowyp hath return irrepleviſable, 
that if a Beaſt die in the pound, that now he map diſtrain a new, and that this 
ſhould much convince the cale in queſtion: Ye that loks near unto it ſhall find 
it nothing like; fo2 beiides that, there is no compariſon between the body of a 
man and a beaſt, tauching valuation, and fo touching ſatisfaction, it is to be 
noted that the lum ol rent, oꝛ the valuation ot the damage is not adjudged to 
the Avowant in the Reple vis, and then the beaſt taken by him in execution as 
in the tale in queſtion but where he had taken the beaſt by diſtrels, and that is 
replevied krom him. Now upon the right of diſtraining appearing, the beaſts 
are reſtoꝛed unto him, in that ſtate as then were beloꝛe, to remain with him as 
a diſtreſs lawfully taken by judgement ok the Court, and not to be replevied, ſo 


this hath no colour of an exetution, but is only the effect of the agreement of 


the parties, oꝛ act of Law; be it in rent⸗ſervice, o2 rent-charge, oꝛ damage-fe- 
lant, that he map diſtrain and retain till the rent oꝛ damage be lattisfied ; ſo that 
even as if the beaſt had died befo2e judgement, he might have diſtrained again, 
ſo after judgement, fo2 it is alike in both caſes. : 

But the body of a free-man cannot be made ſubject to diſtrels o2 impꝛiſonment 
by Contract,but onlp by judgement. 

But in this cale the debt is adjudged, and the body taken by a warrant of the 
Court, and ofthe law in execution fo? it. 

Paſch. 43 Eliz. Rot. 88. Anne Williams b2ings a scire fac. againſt Edmond 
Cuttryes and Conſtance his Wife, Adminiſtratrix of Richard Lamb, to have 
erccution © 55 pound debt and damages recovered againſt Lamb. The Defen- 


dants pleaded, that the Plaintiif by Capias ad ſatisfaciendum, had _ = 
| Imieit 


2 Yar in 


Se 26% 


pariſon to ſpeak of 
beaſts taken in exe- 
cution by geri fac. 

and dying, — 
there be a property 
which is not in the 
body of a freeman. 


Sci re fac. 


62 | 8 cer verſ. : Parke and Percival Barrow verſ. 
eade. I verſ. Evans . 5 Lewellin. 


| EET Om] 


Aman dies in execu- Himſelf in execution, in which execution he died, and demanded judgement, and 
tion, his admidiftra- the Plaintiff demurred, Hill. 4. Jac. Jt was adjudged againſt the Plaintiff in the 
= are BO further Sings Bench, which was long after Blomfields caſe either argued o2 publiſhed, 
2 it being argued 38, 39. Eliz. and publiſhed Tertio Jacobi. | 


Spicerand Read. Trin. Term : 

Anno 13 fac. Regis. 
pens era ery liam Spicer was 2 po Ab the —. Thomas 
ry net legal, yet pu- Read Elquire to 400 pound fine, toz that he had taken Oath Baron 
niſhed in Star chan. Fnig acco2ding to the oder, taken upon the Commiſſion of defective titles, 
That John Spicer his Father was ſeiſed of a Mannoꝛ of ſome eſtate of inheri- 
tance, if his Majeſties title hinder not, whereas in truth the Wannoz was then 
the ſaid Reads, and ſo obtained the letters Patents from the King:but this was 


the Rings gracious Commiſſion to the diſturbance of poſſeſſions, which was 

inſtituted and intended fo2 the quieting of poſſeſſions in ſupply and imitation 

of the Statuteof 32 H.8.cap. 9. wherebpmen are foꝛbidden to buy andſell Ti- 

tles, ſaving to ſuch as are in poſſeſſion of the lands. And becauſe Read the 

Plaintiff had ben ſued and troubled bp colour of his new Patent, 100 marks 

eg tad was given to him, and the ſentence oꝛdered to be publiſhed though 
e Kingdom. | 


Park and Percival verſus Evans Under-bailiff, 


Sen Star-chamber, Ugh Evans an Vnder-bailiff of Stepney and others, were fined at the ſuit of 
ee, Breaking an houſe Þ I Parke and Percival intwohundzed pound a piece,fo2 that then upon a pꝛivate 
ee. IPOD K pzocel[s at the ſuit of one Brocklesbury againſt one Porter, wholap in the houſe of 
4 Ze has” e005 auc Parke, came and knockt at Parkes dwz, whereupon Parkes Wife cameto the 
| 4 doe, and opened it a little to ſee who was there, and they pꝛeſently with their 
. Sheriff ſined for out- Iwoꝛdg dꝛawn, ruſht in upon her whether ſhe would oꝛ no, and bare her down, 
| rage in executing and bzake open the Chamber -dwz, where Porter lap, and bzake allo Percivals 
| moet houſe adjopning to it, to get inſtruments to bzeak dos withal,and did hurt di- 
AS Hoon. LOO: vers in the houſe. And my Lozd [Chief Baron] and [ myſelf] held the firſt 
entry unlawful, foꝛ the opening of the do was occaſioned by them by crakt, and 
then uled to the violencc which they intended. 


| Barrow againſt Lewellin, 

Star-charsber: Aul Barrow pꝛeferred a Bill in the Star⸗chamber againſt Maurice Lewellin, 

Libel by privy letter fo2 writing unto him a delpiteful and repzoachful letter, which foz ought 

ro the party himſelf. appeared to the Court, was ſealed and delivered to his own hands, and never 
"_F 1 * otherwiſe publiſhed, And it was reſolved that though the Plaintiff in this cale 
8 2 | couldnot have an actionofthe caſe; becauſe it was * liſhed, and therefoze 
e e- e could not be to his defamation, without his own fault of divulging of it. And all 
I | Actions of that kind do ſuppole in auditu quam plurimorum propalavit, &c. Yet 
. eee. be, eee. the Star⸗chamber foꝛ the King, doth take knowledge of ſuch caſes and puniſh 
WE" 4 7 - P04 them, —— * — ig, Ty wy — — * - ye b yp 55 
a ee, the peace, and to the ſtirring o allenges and quarrels, and theretoze the 
1 _ 2 455 means of ſuch evils as well as the end are tobe pꝛevented. 


puniſhed, not as a direct and judicial Perjurp,butas a mniſdemeano?, in abuſe of 


<= 28 3 
+ 55 © 
4 LY 


"Martin verf. [ 
Marſhal and Key. 


Martin verſus Marſnal and Key. 


A Artin b2ought an action of falſe impꝛiſonment againſt Marſhal and Key, who Falſe. impriſonment, 

| M quftificd and ſaid, that Vork mas a Citp bp pꝛeſcription incopozate, by Cf. E. Cour of 
the name of 9ajo2z Aldermen, and Commonaltp, and that then had had time erer . ar. — * 
out of mind, a Court called a Chancerp Court, to? all cauſes of equitp ariſing preicription. n 3 
within the City, between Citizens; to hear and determine by bill and an wer. . Moceade 7 
And that che Majoꝛ had always uled to direc pzecepts foꝛ appearance and tun⸗ 22 * 
tempt ot oꝛders, and to i fo2 contempts of ozders, and top2occed | cat 6, I 
ing tothe.courle of Chancery, and then ſhews that another, one Marſhal pzefer⸗ -..,, 22 - 
red a bill befvze Marſhal the now defendant being then Majoꝛ and the Aldermen, / 4 __ 
and tells the effect, whereupon the defendant being ſummoned, appeared; but 2 0 I 
would not anſwer, and thereupon an Ozder-was made againfthim, that he. — , 
ſhould anſwer o2 be committed;and becaute he did wilfully ſtill refuſe to anſwer, P ee JO 
commandment was given by the Majoꝛ to Key the other defendant, being Ser f eee, Se | 
jeant at Mate to take him; who did lo, andbzought-himinto the Court befoze \ 79224 
the Majoꝛ and Aldermen, where he was in open Court committed fo2 his con- 2. _- e 4 


tempt, which taking and committing was the ſame impziſonment, whereupon 
'F laintiff demurred, and it was adjudged againſt the Defendants upon one 
ögghrols fault; that where the pꝛeſeription was fo2 pzecepts to be directed (which 
1 muſt he underſtod bp wꝛiting) the pꝛetept to key the defendant; here whereby 
1 the Plaintift was taken was by wozd. And if that were void, which is made 
part ot the Cauſe of the judgement, the whole plea is vicious, though the com- 
mitting m open Court were gd. ä = 
7 But in the handling of this cale it was argued by Serjeant Hitcham, that the 
flubſtante ok the plea was faulty, foꝛ he argued that a Court ot equitꝝ could not 
ſiie in grant, muchleſs in pꝛelſtription being a jurildiction to be derived from the 
13 Crown, and ſo he laid it was relolved by Popham, Anderſon, Gawdy, and Walm- 
6 ley, that the King could not grant to the now Queen to hold a Court of Equitꝑ, 
and that allo it could not be bp pꝛeſcription, foꝛ the Ring cannot grant anp thing 
in derogation of the Common law, but tenere placita, attoꝛding to the courſe of 
- IJawmapbegrantedandp?elcribed, and the Chancery in Cheſter and Durham 
are intidents to a * P—_ which had Jura regalia, ' And London and 
the Cinque Po2ts have Acts ot Parliament fo2 them. And indeed J hold this to 

be a greater queſtion, and of great conſideration to be admitted, that a Court 
ol Equity ſhould ſtand upon grant oꝛ pꝛeſcription only; Fo2 though it be true 
that the Court of Chancerp hath alwaps been, and ſo in effect ſtands by a pꝛe⸗ 
— ſer iption, pet that is not well reaſoned, fo2 in pleading of anp thing done in 

Cuhanterp, pou do not begin pour plea with a pꝛeſcription, as in thele inferio? 
pꝛetended Courts, but pou plead a thing done in the Court ol Chancerp, as pou 
do all things done in the Courts of Common Pleas, oꝛ Rings Bench: whereof 
the reaſon is, that thep are fundamental Courts, as ancient as the Kingdom . 
itſelf, and known to the Law , fox all Kingdoms in their conſtitution are 
with the power of Jultice both accozding to the rule of law and equity, both 
which being in the King as Soveraign, were after ſettled in ſeveral Courts, 
as the light being firſt made by God, was after ſettled in the great bodies of the 
Sun and Mon. But that part ol equity being oppoſite to regular law, and in a 
manner an arbitrary diſpoſition is ſtill adminiſtred by the Ring himſeit and his 
Chantelloꝛ, in his name ab initio, as a ſpecial truſt tommitted to the King, and 
not by him to be committed to any other. And it is true, that the one is bound to 
rules, the other abſolute and unlimited, —— of dileretion they enter⸗ 
tain ſome foꝛms, which then map juſtlp leave in ſpecial caſes. 


Arundti 


2 TT Las 4 £20. of S. Olaves, and ſo made cognizance. 
Pig .. . — and iſſue t 


6 — Johnſon verſ. 2. et 
4 Caſe 


Throughgoed. 


Arundels Caſe. Replevin. 


Viſne from two pla- I N a Rieplevin by Arundel _ two fo: taking his Bealts at a place called 
— of two Hor ſed own in Southwark, one ol the Defendants x eaded non cepit,wher 
Ow iſſue was taken, the other pleaded har the place — Now tad in Je 

'S. Olaves in Southwark, and was the Pn 

The Platnrif regie, gain | 


74:4444.4+47: pꝛeſtription. Ind one Venire fac. was awarded fo — 7 both i ueg fr 
it hawild have 


eee fr FL: Sourbwarke, Pariſh of S. Olay Fara 
PLS: CZ art __ /30. L . — erke parochiæ, becauſe the place ; | 8 01 there, and 
EO foze that was the neareſt venue tothe fact. — gn 1 


been ſo, if both the Defends 
e ben beau that n n 


d thar it it 1 lien h. 
yet betaule the one — non cepit to the place, ag it was lain in . South. 
warke generally The was not bound by ows confeſſion that it lay in the 
Pariſh, and there was but one ven. fac. efo2e that nnilt ſit both their caſes, 

which mas ta have it both fromSouthwarke,and from the Pariſh in Sourbw arke; 
Plea of Corporation and it was allo ruled that it is not ſhewed that the Governours were f _ 
N che pozated, fo2 it ſhall be pzefumed by the plea, 19 H. 6.80. though 20 F. 4 
v9 E.z-19chap, Where one — — e of Alderman as Tuccelts?, be other erwile, 
fans Dean, 22 Afl. 65. Hitreſſion in one ittels will not her poets wrthout lpecial . 
Commonalty ſans tion, extept in call of Abbot o nes, o2 the 1 tion known in law to 
major, 7 E. 4. 8g. reſt in one perſonas well — atte els ag Aberrant; — . — otherwile Biſhops, 
prob's homi ni bus. Deang, Parſons, ation to them and their 
„ but will — —3— | fal Liſney in the Habeas corpus 
wag made Liſtney, 23 ven. fac. though the true name was Liſney, 
beeauſe thep ſound ſo lilte 


Replevin. abnſan verſus Tiegigel Trin. 225 
Goldborough. s 1 2c. Rot. 1734. 


Na ae bp Johnſon agriinf Throughgood, — was taken whether one 

whole cftate he had in a Manno, had uled to tether their hozles to 

Election in iſſue * ſtakes in a place called the Brook, ab & poſt feſtum Pent. annuatim; and the verdi 

ſundry forms. found that they had uſed to do in vigil. Pentecoſtes in feſto pentecoſtes die ſunæ in 

5 — ©0 te. ſeptimana Penticoſtes , aut poſtea ad ſuum libitum annuatim. And it was adjudged 

he ah fa2 theParlon that d id pzeſcribe,and that the verdict did maintain the pzeſcription 
2 1:4 3094, as it was pleaded, betauſe it was moze large, and alſo gave a charge. 

' ge el,, Cee, [he 2, 


Cd. Webb. 


Award proceſs to the Ction wag bꝛought by A. B. againlt Webb, and iſſue joyned, and then the 
Coroner or Sheriff A Plaintiff made Turniſe. that he was Bailiff and ſervant unto Grimſtone, 
rol. Ferit of Effex, and therefoze pꝛaped pꝛoceſs, Ec. to the Cozoners, which 

— — the entry was & ei conceditur. And pet afterwards the ven. fac. 
went to the Sheriff, and the Jury paſt fo: the Plaintiff. And this was moved 

in arreſt of judgement by Serjeant Towſe, and the queſtion was whe 
grant to the Coꝛoners being meerlp in favour to the Plaintiff to avoid his 
by — 7 = not as well be left after it is granted, as befoze have ben — 
quired at the firſt. 

Next, whether this be not a mil: -awarding of pꝛoceſs remedied by the Sta- 
tute of Jeoffailes. 


— ver.) 


TY  Armſteed, N 5 
Green verſus Armfecl Trid. 12. Norfolk. 
Jac, Rot. 1703. Seer = 
N Aby 2 Green againſt Willinm Abinfteed Lands in Clay, the Defend ment 
ir non — 1155 ue? 


fog Green had iſſue 82 I. aloe 

| omas his pounger ſon, a edof thell 

ee eee eee Lacke bib fake his Wi ton 2 ans 
weth. Item, J willthat William Green my hall hade 1 


0 
= 


houſe and land h Hu e 4 br natutal-life; and then to rem kd 


E mch Se 8 hs 


2 

. — 9 

- . ny « * A 

20 

- . q 

z * 

bas * * 

* 22 9 
* «> b 


Tbomas G _ —— m val 2 Green do 7 — | k fee, 455 J 
houſe with lo much alue i 7 2. . a — 4 
fo: the laid Thomas his gh the das Whom 6 The tad bo afd books 05 4 


— in Clay a his ohn. nd the ſaid 1 


l 
his lifters, 10 poundof good Engliſh money in 


contented and paid to the liſters, 
Item, A give mp land and houle in Stukey and elſewhere to Richard Manſec * Lee gg. 
koꝛ term 
childzenof Robert. only queſtion was, whether Thomas, er 
Defendant claims, a tb Mp in the lands of Clay I 
9510 and 

mas are dead, and it was adjudged without difficul he took a 

would have given him but an eſtate fo2 life, the wozd [purchaſe] in inthe 
cond daule impoꝛzts in common ſpeech an abſolute purchaſe in ſee. though a pur⸗ 
the moſt notozious and eminent feaſt; 2 it be dend hen 
— Spe x gs e | ET has | 
urchale,.thent he thail ſell the land in Clay ag erty 

er to (ell them then, and not befoze : wh! 

Again, he was appointed topurchale other houſe and land u ag val 
(not pearlp value) as the houſe and land in Clay. 2 
an⸗ 

ing * 1 he ſhould have ve the one land of as giod value and eſt the 
other. that appeared a hy mn Lo was to pap the 10 dei 
And it was urged, that the payment of 10 pounds did alſo i 

a pear, from the death of the Teſtatoꝛ before his eſtate fell in poſſeſſion. But 
becauſe TJrather take the meaning otherwile, the paying of 20 ſhillings pear- 
his papment; otherwiſe it had been to pay his ro pound at once it wo 

have made the legacies of 20 ſhil lings 4m mito the 50 nee 


his bodp, ard kibri offuch iſſue to Thomas, and he to pap 
life,” foe William purchaledno 1 i 
after the death of William; fo2 the firlt — fe Pie 
chaſe map be allo foz life; as fee fec-ſample, — depo ef 1 Michael 
otherwiſe {pe 
fon, no doubt it wil i 
if Thomas tool ach by 
life, he might have fold them befoze as his own. 
acco2ding to the value ofthe whole eſtate. And ſoit is apparent 
imple, 
which were clear, if the Will be underſtod, that he ſhould pap his 20 ſhillings 
lp, souldbe no peril unto him, becauſe it his eſtate ſhould ceaſe, 2 * — 
which the teſtato2 made certain, foꝛ 2 he would Have ſaid = 


ſhould have paid it by 20 ſhillings a pear, if the eſtate tame to —— 
ſo long. And fo? the other clauſe it was holden tlearlx, that al 
the lands in Seake ey,02 elſewhere, that [elſewhere] can — yy — Deviſe expreſs ſhall 
in Clay upon all the parts of the Will, as befkoze, though he have no lands but not be altered by 
in Clay and Stuke 95 Sy the wozd | elſewhere] ſhall be rather ſurpluſ; ------; words: 

uc 


and void, than by a lle woꝛd to alter a large, plain, and particular 
vile bekoze. 


OR Geeks 


fals enen o ſhillings by the pear, until the l eee ee 


his life and then to remain to Robert Green and 1A df I fours FO 


— 


— 


Cocke ver. Ledſham verſ. a 1 Aſton Pariſh verl. 2 6 
Jennor. Rowe and Mudge c Birmidge Cappel d | 


Po des. AMT A. bs. AT 


Cocke verſus 7exnor, Treſpaſs. 
Releaſe to ons treſ- 
— Al 


the ſaid Milborne bp his ing 
actions real and per 


the Diſſeiſee releaſes the 
all his righr to one of 


. 
N 


* 


on, tg 
Zecke 
an 


paſt 
Vinire fac. awarded 
ad triandum exitumn-;̃ 1 ö 
where there de di- I. ſtopher Mudge, 


Afton being in decay, the pariſhioners of Caſtle- Birmidge were taxed towards 
the reparation thereot with the reſt ofthe Pariſh of aſton, and obtained a Pꝛo⸗ 
hibition upon lurmiſe, that there was a Chappel parochial, and that thep alone 
had uſed time out ol mind, to repair that at their own charge, and by reaſon 
thereofhad been diſcharged ok the reparation of aſton Church, pet in their Pꝛo⸗ 


hibition they confeſſed then were within the Pariſh of Aſton , and on ey 
burie 
g 


/ 


Fe, et Worthington veri. : 1 


— — = OE} 


Wilkins. Carſtone. 


buried ; e. Now motion was madefo2a 
parties terre g heard it appeared tobe-agbefoze befo Al 
ed un the behalf of Aſton two ſentences in the 'Gedel 
16:86Eliz. wh 


(aid) ehpeehunid2ed po 
to-all;purpoles th eretoze de communi Jure, 
had this Chappel fo 
Pdther Churth, and the 
might lerve them in perſon at their Chappel, as well as his Curate. There- 
of vir diſcharge and beam wr to 
the contrarꝑ on the other ſide; and nothing ol theirs pan Arquittance 
in the 11 pear ot the Queen, that foꝛtp ſhillings was received of them as of 
Benovolence, and not ol duty, made by two men Collectoꝛs foꝛ the 8 
ont; which moved the Court nothing, beeaule rhe foffp of two ment not 
change the right, noꝛ bind the Pariſh. And the fame AE appearrd 
to have ben pleaded andover-ruled in the lentenee, in the 76 pear of the Auen. 
Theretoꝛe the Conſultation was awarded as befoze, pet it was holden, that if 


And in the pꝛintipal caſe, if the men of Caſtle Birmidge had ben time out of 
have lain. 


Cudaiygton verſus Wilkins, 


(Vddingron bzought an action of the caſe againſt V Vilkins; fo2 calling him Calling a man Thief 


Thiek; The Defendant juſtified, becaule befoze time he had ſtoln ſome- 
what: the Plaintiff replied, that ſince the ſuppoſed felonp the general pardon 


tis in the diſcretion 


n 


nd triable by the Jurp, yet it is in diſcretion of the Court 1 


Uten. 


iſchargedof the repair of the Church al Afton, the Mohibition might 


ſpecial, Trin 33 Jae, 


69 


ar 


in the feventh pcar of the Ring was made, and maltes the uſual averment of 7 — 


to being himlelk within the pardon. Whereupon the Defendant demurs : 
[ce Stamford plac, Coronæ 180. That ił a man arreſted foꝛ felonp, bꝛeak Pziſon, 
he ſhall lole his battail; but pet if the King pardon him that, it is reſtoꝛed. F. 
Coronæ 281. 1 and 2 E. 3. F. Coronæ 154. So here the felonp is by the pardon 
ext inct. | 222 2 1 

And in the end this cale was adjudged fo? the 1 — it may be, he 
knew him not to be within the pardon ; fo2 * no caule to favour idle 22 
injurious words: But perhaps il he had arreſted him fo? the felonp — 
—_ OI — = exculed if he knew it not, becaule it is an ac of Jultice, 
vide reliduum infra fol. 


Worthington verſus Garſtone. 


ME: 22 and 23 Eliz. B. R. Rot. 378. VVilliam V Vorthington bzought an acti- Kings Benchy 
on ot the Caſe in the kings Bench againſt John Garſtone, and declared. 


that where he at the requeſt of the Defendant, did ſollicite and p2oſecute an 
action of treſpals between the laid Garſtone Plaintiff, and John Saunders De- 
kendant: the laid Garſtone did p2omiſe to pay to the ſaid VVorthington one 

: I * hund2ed' 
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83 Richardsverl.0 Priddyverl.\ Leiceſter vert, Lovelace ver 
Carvamel. Maſſie. Read. J. Cocket. 


| d2edpound; the Defendant pleaded, that he made no ſuch pꝛomiſe, and it 

Solicitor brings an Mar nde thePlaintiff, and aſſeſſed damages to — pound, and now 

action for a ſum pro- it was alledged in Arreſt of judgement, that the ſoliciting and pꝛoletuting ol 

miſed for ſoliciting. another mans luit, is not lawful fo2 ann, but fo an n 02 Ce efloz at 
Law. But the Court did agree without argument (VV ray being abſent) 

it is lawful to be a Solicjto?, if it be not fo2 maintenance, oꝛ that he lap not 

monep out fo2 maintenance, TT 


Co. B. Aſſumpſit. ohn Richards verſus Matth. Carvamel. 
N — 8 | III 12.Jac.Rot. 790. John Richards bzought an Aſſumpſic againſt Matth. Car- 
Browinlowe. =, LI vamel an Attoznepok the Common pleag. And declared, that whereas he 
Ei: Notice when, neceſ- oy utorpenauthe Exchequer ogazul one Milton, foꝛ ing2ofling of Com ; and 
: ie, .. | readp fo? trial, that the Defendant in conſideration, that the Plaintiff 
; ; "236. ſhould not pꝛocæd to his trial, but ſhould defiſt from his pꝛoceding, and ſhould 
| — - Alfodeliverhima note ol his colts andchargesexpendedin the ſuit, did pꝛomiſe 
to pap him ſuch charges expended in the ſuit at the Plaintiffs-firſt coming into 
Somexſetſhire, and then laid the perfo2zmance of the conſideration on his part, 
and that ſuch a dap after, and befoze his action he tame firſt into Somerſerſhire, 
that is to ſap to Taunton, and pet the Defendant paid him not his charges, being 
ſix pound odd money, ayich he had disburled, and made known to him, i 
note delivered (as atozelaid: ) And upon Non aſſumpſit, it was found fo2 the 
laintiff: And it was ſaid in Arreſt of judgement, that the Plaintiffought to 
ve given notice unto the Defendant of his firſt coming into Somerſerfhire, be⸗ 
cauſe it was a thing lying beſt in his own notice, and that alſo becauſe the de- 


fendant undertwk not the papment bp bond, but by Aſſumpſit only. And to 
this opinion Warberton agred, | 


Priddy verſus Maſſie. 


Ven-fac.form amend- A BN Ejectione firm wag bꝛought by Priddy againſt —_—_ arreſt ol judge⸗ 
ed. | 


ment after a verdict,it was ſhewed,that in the ven.fae. the concluſion was, 

Et habeas ibi hoc. bre. omitting nomina juratorum. Alſo that where but one was 

Amendment cannot put in bp tales, the title of addition was nomina juratorum, &c. And pet judge- 

be ofthe roll. ment was given foꝛ the Plaintiff, fo2 the ven fac. is warranted, and muſt be a⸗ 
mended by the roll, and the other exception is nothing. 


Debt. Leiceſter againſt Sir William Read. 


* 
g 


.. | . 
b x eie bd. Eiciſter bzought an action ot 500 pounds debt againſt Sir VVilliam Read, ag 


| Executor, in London, de bonis teſtatoris, and 5 pounds damages, de bonis 

Teſtatuy requiſite up- propriis, ſi non, &c. upon Fieri fac. into London, the Sheriffs return that 
en the roll. had waſted the gods, and that he had no gods of his own. Whereupon 

Leiceſter tilt a fieri fac. againſt him into Durham de bonis propriis, and the 

wit was quod teſtatum eſt, that he had goods there, but indeed there was no 

teſtatum on the roll, noꝛ warrant fo2 the 'wzit. Whereupon a ſuperſedeas 

was awarded, and an execution upon that wꝛit made by a ſaleof a leaſe diſ⸗ 

charged. And it was a caſe ol great extremitp p2olecuted by Leiceſter againſt 

conlcience, 


Brownlowe. Sir Richard Lovelace and his VVife 
'y againſt Arthur Cocker. 


New bond given dif- Ich. 6. Jac. Rot. 1001. Sir Richard Lovelace and his Wife, bzought an 
chargeth not ano- action of debt upon an obligation ot 100 pounds, made to her, when ſhe 
ther. was ſole,fo2 the papment of 52 pounds 10 ſhillings,bp Arthur Cocker the defen- 
vant, who pleaded that at the dap ol papment of the 52 pounds 10 ſhillings, he 


and ſuch an one as his {on did make a new bond ol another 100 pound, af 


Boe”  Rawdenverſ.? Boothly verb? ris wer "I 
2 


Strut.  Baily. . © ervoyſe. 


ſaid'Witfe being then allo ſole, fo2 the 1 the lame 52 pounds 10 ſhil- 
lings at day then to come, in kull ſatis tation ot᷑ the ſaid 52 pounds 10 
ſhillings, and that ſhe ſo accepted it, whereupon it was demurred and jndged foꝛ 
the Plaintiff, foꝛ it was holden no ſatisfaction actual and pꝛeſent as it ought to 


be. ; > F 350 


Rawden ver ſus Strat. 


T* 13. Jac; Rot. 1011. Rawden bꝛought an ation of debt againlt one Strut, Verdict that hew - 


upon an Obligation fo2 papment of a leſs ſum. And the - Defendant bond was eiten for 
pleaded a new bond given at the day in full ſatisfacion; and Io acceptedag in mtriu n el 
the fozmer cale, but the Plaintiſt did not demurr upon the plea, but to iſſue on ofthe action. 


that it was not accepted, Ec. And bp verdic it was found againſt the Plaintiff. 

nd yet Hutton ay” the Plaintiff pzaped 1 the bond whereup- 
onthe action was bꝛought, and the action it ſelf was denied, but as god as con- 
keſſed, and the plea to dilcharge it was none in law. And relembled it to the caſe 
of 9 H. ö. fol. 37. but it was laid on the other ſide, 5 — by the Stat. of 32 H. 8. ot 
Feoffails, judgement ought to be given koꝛ the De 1 to the ver⸗ 
ou, 3 that the caſe was miſtaken by Hutten, foz the Plaintiff was non⸗ſuit 

dze verdict, | 


- 


Boothly ver ſus Baily. 


[Roni an Erecutoz of Gilbert, bꝛought a P2ohibition _ Biily,andhisg ZZ: PT 
2 - 3 ; . 
of Woodford Hall, and that he and thoſe whole eſtate he hath in the lame, had _ . 2 


ſurmiſe was, that whereas Sir Bernard V Vhetſton was leiſed * 


— 


uled time out of mind to have a peculiar Pew in the bodn ol the Church, and ken in the body 


reaſon. But if it had been p2eſcribed, that Sir Bernard whetſton, c. had uſed — 


Auſtin verſus 7ervoyſe. 4. 


1 3.Jac, Rot. 2180. John Auſtin being within age, bzought an Aſſumpſit Aſſumpſit - 
bp pꝛochein Amy, againſt Jervoyſe,anddeclares, whereas he bought ok the Aſſumpfir to glre 
Defendant a Hoꝛſe toꝛ a piece of gold of 22 ſhillings paid in hand, and foz 11 — rd our: 
pounds moze to be yaid at the death o2 marriage ol the ſaid Jobs, fo2 which he ;,; 2 you us 
ſhould become bound with ſufficient ſurety by their waiting obltgatozyp. The 

Defendant in conſideration thercof pꝛomiled to deliver him the Hoꝛſe when hene 


. | 
e Church, andthe repair wr V7 
fufion,the diſtribution and diſpoſing ofſeats and charges of repair belong to the judge by diſcretion; 


the convenience of 


5 


ſhould be required, and ſaps that afterwards he offeredto become bound ta him, ale I, , 


but ſaps not by his wꝛiting obligatozy, with a ſufficient ſurety fo2 the pa Ae. <. Hop. 


Willing | 2 the papment * 
of the laid 11 pounds (as afoꝛelaid) but pet he hath not delivered hi e hoꝛſe, : 
though he were required. : * Mum dhe border, . 2 


The iſſue non aflampſir, and the verdict fo2 the Plaintiff, But he could not 8 
h p th 2theP h — Ae 
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Parker verf Lawrence Pin vetl 7 "Lande Verl. 

Nevil and Wood. 7 Plummer. > Wiſeman. © | 
have judgement, fo2 he ſhould have. tended the bligation ſegied „ehe wauld ſet 
down the lum that theCourtaught judge i 2 — oꝛ the 11 pounds; 
the ſurety thould habe been named. 1 an eee 


: * 264 00: ; N S . b 
Parker verſus Sir John Lawrence, and Nevil and Fed. 


Cheq. Cham. 
Tre ls. ; RX 5 9 22 53 
H. 22 B.R. Rot. I Ohn Parker bzought an action of treſpals againſt Sir John Lawrence; and 
” ee one Nevil and Wood. Lawrence pleaded not guilty, whereupon iſſue: Nevil 
er e er and Wood made ajultification; whereunto the plaintiff replied, and thereup⸗ 
| "is thy on a demurrer jopne d: hanging the demurrer, the iſſue was tried againſt Law- 
London. rence, and damages given, and Funn againſt him. And after judgement 
V.Cooke 2 part. 279, the Plaintiff entred a Nolle profequi againſt Nevil and V Vood, whereupon this 
wen inthe Kings Bench, hep all boughr a wit of -erro2 againſt Parker, in 
rey. = #*<—, the Exch uer Chamber, andalledged fo; erroz.that the Nolle proſequi viſcharg- 
6 | 8 ed all the Defendants,andit was agred by the « ourt that if the Nolle proſequi 

4 . . 4» 1 Jen 5 212 
ö - /4, had han befoze judgement, it had diſchargedthe whole action, and ſo had it, if 
Diſc6ntinand® : CM neden had been — them all, and then the plaintiff had entred the Nolle 
judgement againſt proſfequi againſt the two as befoze, fo2 non-ſnit oꝛ releaſe oꝛ other diſcharge of 
_ 92 *. one dilcharges the reſt. But becauſe in the p2incipalcaſe the action was at an 
_ end againſt Lawrence, and no judgement had againſt the other two, la as they 
are divided from Lawrence, and are not ſubjec to the damage found againſt him, 
it was adjudged that he was not diſcharged, and fo no erro z. | | 
Note allo that it ſeems that Nevil and V Vood ſhould not have jopned in this 

wit oferroz. Fo2 there was no judgement againſt them, noꝛ they grieved, 
Nate the wꝛit ol erroz is ad grave damnum, &c. 7 1 | 


Laay Plat verſus Plammer. 


c<eguer Chamber in a wꝛit of Erroꝛ by the Lady Plat againſt one 

it was ruled by the pꝛattite of the Kings Bench, that though the De- 

fendauts bail he taken and n boy — aſt dap ol the — and be _ — 
(02e anp tune that term, 111 enough, pet trom the time of t il 

ant a able as in culte dle larefeaill, and not befoꝛe in ſtrianelſs 


by * 
* . 
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T. 12. Jac. R. B. Rot. yt in befo 
338. the efendant is anſwer 
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Lambe ver ſus Wiſeman: Errour. 


o - 4 


ven. fac. returned by I Ambe bzought a wꝛit of — againſt VViſeman upon a judgement given 

rwo of 4 Coroners, Fi agai in the Kings Bench upon an Obligation, iſſue taken upon 

J R.xrJackot.1036. yamment, upon a good ſurmile the venire fac. was awarded to the Cozoners , 
| Bonn, e. ann Meir found and judgement fo2 the Plaintiff. The erroꝛ aſſigned was, that 
5 .. where the ven. fac. was returned by two Coꝛoners only, and the Piſtringas by 
by He, ee. ee. the Cozoners, there were at the time ol the award and returnof the ven. fac. 
k e eue ue. and Diſtringas 4. and it was agred that this was at the Common Law plain 
erroꝛ, foꝛ Co2oners as Miniſters muſt all jopn, but as Judges then map di⸗ 

Verdi remediles, vide. But bp the Statute of Jeoffails it was made god by the woꝛds of imper⸗ 

4 fect and inſufficient returning ol Pꝛoteſs by Sheriffs oꝛ other Officers: pet the 
eee at it one Sheriff of London malte his return without 

his tellow that this would not be holpen as being uo return at all; o2 a return 

without the Sheriffs name ſubſcribed,becauſe the Court knows that one Sheriff 

there is two perſons, but it appears not to the Court that there are moꝛe Coꝛo⸗ 


ners. 


_— — hs wit 


- verl. Barbara Wood. ran 1 3 

12. 4 =o * | 5 77% : em 5s OE. 
te n G Sir 2 Sherly Knight, and e bis Wit late Wigs of | 2597 5 «alex 
br Sir en whe en Barbarn Wood Widow. „ 00. 


uſlex, f. 10,1 
I Bon 72 doraticas Bowyer quotidam viri 1 tenant pleated pare 5 — 45 — 28 85 


term ot their lives, loꝛ the jopnture of the ſaid Wife, the to 
egen died. And that the laid Dorothy held 1 her i in eee lam: 
ingherlaideſta te; and ſo demandedjudgement;Th xiv we CI IO 
made the faid Sir Henry er ayer bring gle 
Wannnz did covenant toſtand ſeiſed thereof (bn he named — Suf- 
ſex, exceptfuch as he had deviſed, oꝛ ſhould deviſe by his laſt will and rteffamene. 
And in the end of his plea avers that he made no deviſe e e 5 to the ule 1 
himſelf in tail, the remainder to his ſaid Wife foꝛ t to 
Sir Thomas Hendly i in tail, and afterward made the — pꝛout, and —— 
died without iſſue. And that ſhe entred and was ſeiſed by foꝛte of a Kemitter, 
whereunto the Tenant rejopns that ſhe held her claiming her eſtate bp the feoff- 
ment in jonnture, and demands judgement,whether-agai dale the cd | 
be remitted;upon which plea the Demandants demurr b ark — . 40; 
and mp | ſel held the Tenants plea inlufficient;bur Warderron was of the contra-/ cker! vine 200 


Y 
; firſt was held that the Remitter to the wonmn tould not wok fill 2 

hugband wag dead without iſſue, becauſe till then the poſſeſſion and right did: 
not meet together in her. Allo we held, that — the eſtates were made >. 39:5 20048 
unto her during coverture, that theretoꝛe regularip 1 ol Meg a K 
band che might rlaim which eſtate ſhe would, accoding to ic —— ee es 
and 3 Eliz. Dyer 191. and 18 Eliz. Dyer 351 Bur Athen lat thi 
tion, that though this were true where the election did concern no — — ; 
ſelf (and ſo are thole two caſes there without p2ejudice toa third per| Ns 7 
— Hendly was in remainder bp the firſt conveyance, and not ſo by the ſe- - 

And therekoze it ſhould be a pzejudice to him in his remainder(which role 
—— the firſt eſtate, — that then two together make but (ag it were) eee 
one eſtate to ſome purpoles ; foꝛ perhaps upon a grant of reverſion it might be 71 2.107] 
otherwile ) if the Law could n. not judge her in her Atiemitter at the firſt, volens 1 
nolens. And ſo is the judgement expꝛeſly 4: E. 3. 17. in John Sayes caſe: and. 
never judgement to the contrary ſince. And ſo J hold with Liccleronif a tenant Remitter lai 
mtail mfeoffhis ſon within age, and dye, the iſlue in tail ſhall be remitted, for beneft of 
being a kind of third perſon bp the intent of the ſtatute of v Veſtm. the 2. though wurd _ 
temps E.1.Fitz.Remirter 13. the Hiepozter be of a contrary opinion, Now -ac- I 
toꝛding tomy opinion, aplea ot claim byfi 5 of the — — 5 avoid- 
ed by the neceſſity of the Kemitter w2ought by act in Law. Bur if the election 
be allowed free, pet the claim by fozce of the — was pleaded olit of time, 
and lo is idle, and requires no traverſe, whereof the reaſon is plain, fo2-the 
ffatute of Vies hath a general purview, That jonntures made fo2 wives, 
out diſtinguiſhing befoze, o2 after coverture, ſhall barr dower; andthen comes 
with a P2ovila, that if it be made during coverture, them ap refule it and rho 
her dower, which is a kind ol remedy pꝛovided foꝛ her out of the generality 
the Law, and therefo2e muſt be pleaded by her. And in this rale there — 
nothing = the Court until the Tenant firſt pleaded ol anyother eſtate that the 
Demandant had, but only the title of dower, and therefoze it was in vainto * 
plead that ſhe claimed by her jopnture, becaule there appeared no other eſtate to FEW our ofa as: 
claim by, like unto the point in the latter end ol V vallinghams caſe, where the e and not ra 
averment that Sir Thomas V Vyat had iſſue alive, wag holden void. And fo verſable 
there, ik a man bꝛing an action upon an Obligation bp I. S. and aver that — 


ol the ſaid . Y 


: Foreſt verſ. © Flamberton Pipe verſ.; 
Sandland., I verſ. Howezl, F Skinner. 


was chen dt füll age oz pleada feoffment abſolute and withouc condition, theſe 
averments — out ol conrotcherepace and therefoze void, and lo the x party ; Gall 
plead nonag and feel nr rave fe, but berra er d. And 
main 1 Afdgement en emandant, 
canſe the mainpoi and the clatm by fo2ce of that amounted to a Hefuſal of the 
— 5 that ould ove been — 'K 
Ex , exception e void, err ruuld no landes at 
og r timedeviled , becauſe Bowyer was alive, and the exceptionof ſuch lands, —— 
ſhould after deviſe was repugnant,becaul e the covenant was tot — rome 
5 — ofthe indenture. As if a man ſhould bargein and ſell all his land 
uch as he gere after — ) Andbeſides,ſuch an undoeth 
— put it in his power ta xevoke all, and therefo:e 
is void, ae A. 5 25 8. aneh e en all n D Dale — 2 of 


a Dale Ly —— n —— 


the _— b fing is or ele. 60 ae of Sl 5 
r „ Warberton P, Was 
. — | 


. X 73 18 Foreſt eile Sir James Sandland Knight, 


Rancis Foreſt aFcenchman, b ponrght an? — — Sir James Sand- 
Aena, and one Doo: Teoant was —— Bail, and judgettent was 1 | 
| nie _—_ againſt the — — — ——— 5 
upon the ſev e pꝛintipal an in one o Ecrozin the Exchequer 
—_ ER Wal ned gee tage of eng i an it was 
that che Bail might have anew wzit of Erroxbyy 
Keror ou of th . — e both berauſe 
— — rele ſo 1 Hecozd doth not da befoze the 
Ke per i wax'ocherwiſer r heretofoze, in the eo one Mattbewes, bur 


Homberto 4 Howg1l. 
.Chamber. 


Verte T. 12 Jac. ©: Lege g recabered a debt againft Thomas Howgil hy judgement, who 
kerne dts 11. a Scire fac. — Terretenants, the Sheriff return- 
40 den 87 enant ot᷑ an houle that was his, at the time ot᷑ judgement in 
© Yarmouth: om Howpil came in and pleaded that Thomas infeoffed him long 
e 8 the judgement in fe abſque hoc, that he was ſeiſed at the time ol = 
ee. endes — — any time after; Whereupon iſſue was taken, and the 
| 72. VA ound the , but further ſaid, that it was made by Covin, to de Ro 
udgement. ce the Plaintiff and other Creditozs. And it was judged fo2 the Plaintiff, foꝛ 
Thomas remained —— ſeiſed, as to the Creditoꝛs, notwithſtanding the Feoff- 
ment. But it the iſſ been taken directly infeoffed, oꝛ not infeoffed, it had 
been found againſt the laintiff, fo2 in that — he mult avoid the Feoffment 
{2 ee. bpCovin penned, fo2 it isaFcoffment tiel quel. Ag pou cannot plead 
ALY non eſt — — Iy upon the StatuteofVſury, oz the Statute of Sheriffs; 
4. . 2 AN : the 1 is gen — — not ſeiſed be aden meln like — 
Co. lib. 5. — erefoze the Covin maꝝ be given in evidence, when 
12 d, ment is given in evidence, 
1 


1 


2 
| Chequer Chamber. 4 | Pope verſus Skinner. Replevin. 
q | _ Lincoln. 2 12 Jace 
Pz bzings a Neplevin againſt Skinner, who avowes the taking as a 
t 1 Y Ar- = Name m bare laps, — the — 
5 A ' in barr laps, that one ams wa 
e Wage elant in April 11 Jac he Piet ps, tha illi 


| ſeiſed 
eee ee 
4 —4 2 . 


1 
e, 


Curtice's 0 Trediwayl 
artzice s re rand! 73 


Caſe. Caſe. 


ſeiſed upon a houſe and land, Ec. Whereuntohe had Common, c. and demiled 
the ſame: im, the 3o dap of March, in the ſame 11 pear, to hold from the 
Feaſt of the Annuntiation next befoze fo2 a pear. The avowant traverſeth 
the leaſe modo & forma, whereupon iſſue was taken, andthe Jury ſaid, that 
Williams made a leaſe tf the plaintiff, on the 25 dap of March fo2one year, from 
thence next enſuing; And though this be not the lame leaſe, that the plaintiff 
pleaded. (fo2 this begins on the dan, and the other begins not fo fron) noꝛ was to 
take his linutation, but from the dap excluded, pet the Court gave judgement 1 
fo2 the plaintiff; fo2 the ſubſtance of iſſue is whether the plaintiff have ſuch a =_ 
leaſe q nofrom Williams, as by fozce thereof he might common at the time;22/- 4; e, eee. 
which appearrd foꝛ him in this caſe, and the Modo and forma in the reſt is not Je. 2 J22- £25: 75 


material; pet it nniſt not depart altogether from the foꝛm of this iſſue, foꝛ if 
it had beenfound tha he had right of Common, bp a leaſe from another, oꝛ as an 
owner, it would not have ſervedhis turn, fo2 that had ben clear out of the iſſue, | 
both in matter and fozm. Yet it was granted, that if he had declared in I 
Ejectione firmæ thus, it woulv have ben againſt him clearly, fo2 there he de- * 
mands and recovers the term, and therefoze muſt take his title truly. Note a 
that in this caſe, the Jurꝝ might have found direnin againſt the plaintiff non 
dimifit modo & forma, and tould not fafelp have found a general verdic foꝛ the 
plaintiff, ſo that the judgement of law upon the verdic is in manner againſt 
the verdict, - | 4 


Cartice's Caſe. 


Ut of the Court of Wards, this cale ; There was an office found by wzit au 19:3rexd:up- 
of Mandamus , befoze the Eſcheatoꝛ of Launceſton in Cornwall, after the on an 1znoramus 
death ofone Courtice that he died ſeiled of certain gods ( ſed de quo, vel de ought to bear large. 
quibus, vel per quæ ſervitia ignorant)whereupon a Melius Inquirend? was award- 
ed,reciting the place and time of the fozmer inquiſition, virtute brevis de Man- 
damus, and that Ignoramus of the tenure, and ſap not that it was found be- 
foe the Eſcheatoꝛ, and then — & quia jam accepimus, that the ſaid 
lands oz fame of them were holdenofbp Kmghts ſervice in chief oꝛ otherwiſe 
by Knights ſervice, Tibi præcipimus that pou ſhall enquire whether the ſaid lands 
02 any of them be ſo holden. Thechief Baron Tantield and J (Coke abſent ) 
were of opinion that the want of Coram was well enough, both becauſe it was 
virtute brevis, which mult be befkoze the Elcheatoꝛ; and becauſe there is a Me- 
lius Inquirendum in the fegiſter fo, and a Quz plura in Fitz. Na. Br. But we held 
the w2tt vicious, becaule in an Ignoramus the inquiryof the Tenure ought to 
be fre and at large, and ought not to be reſtrained to the Kings Tenure onlp, 
which is both without Pꝛeſident and pꝛejudicial to the truth. 


T redwayes Ca ſe. | Chequer; 10 Y 


[— Dward Tredway being the Rings ward of lands, holden of the King bp This caſe was reſo! F1 
L Knights lervice in chick, died the Kings ward; and by Devenerunt after — by — he 1 
his death, it was found in the iz pear ol . e Lettice and Elizabeth Bing, and ſo oubfith- 1 
were his Siſters and heirs, and both ol full age. And that Lettice the elder, in ed and decreed in 16 
the like of her bꝛother the ward, departed the Realm without licence, to pꝛe⸗ rhe Court of Wards; . 
vent her religious education, and was and remains a Nun pꝛofeſt at Doway, Tr. 15. Jacobi, Tan- 1 
and that the pꝛofits of all the lands, by the Statute of 3 Jacobi cap. 5. belong cid Civct march *h 
unto her other Siſter Elizabeth. — | 
The Queſtion was, What ſhall become of the part of Lettice; and mp Low | | 
Chief Juſtice Montague and © agreed clearly, that themoity of Lettice, ag to 
the ſtate of the Land was not foꝛfeited noꝛ lettled in Elizabeth, fo the ſtatute is, 
that ſhe ſhall take no benefit by delcent, Ec. not that ſhe ſhould not take by — | | 
lcent:and then p2oceeds to ſhew the meaning thereof, that the ſaid pzofits during & 3 0 
her uncenwozmity, ſhall be received by 4 next ot kin, and they — — eee, oe More Doll. 48 
| F anlwerable x 1 


2997, A KC. 


r 


f 1 1 
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Barnes Knightleys ; 
74 | his __ Caſe. 8 


anlwerable unto her after her confoꝛmity, and therefoze this Statute differs 
both from the Statute of 5 R. 2. of conſenting to raviſhing, and 11 H. 7. of. 
diſcontinuances by women; lo that if this were in common lands, we doubt 
not but that Elizabeth might enter into all, and take the p2ofits by fozte of the 
Statute. But now here is a third perſon, that is, the King, that is intereſſed 
in the pꝛofits till liverp ſued, and he is not bound to give livery to the heir, till 
the oath of Supꝛemacꝝ be taken: lo as the very heir cannot enter in this caſe 
upon the King, no2ſueliverp: neither ſems it the meaning of this lam bp ge- 
neral woꝛds which are latis ſied in other tales to change the * law in this 
3 to give the Siſter power oꝛ to take that halt without livery, oꝛ to ſue 
ivery in her Siſters name, without her Siſters perkoꝛming ol! the due tere⸗ 


i. 


monies ; and the p2ofits received by the King, anlwer the ſcope of the law, that 
the Kecuſant hath them not foꝛ her puniſhment, and not tobeſtow im ill ules. 
And make the tale, that this were a ſon and heir, J hold the next of kin can 
neither require liverp out ot the Kings hands, noꝛ enter without livery, And 
it is confeſſed, that if the Siſter beyond Sea were within age, and fo in ward 
to the King; that the other Siſter coming to full age, could not demand livery 
of that part in her Siſters name during her minoꝛity, and pet the wozds will 
carryit. And by this conſtruction it ſhall be better with a Neculant flying 
the Nealm, than abiding here. And it may be made a pꝛactite, that the kings 
tenant oꝛ a Geculant map ſend his heir apparent over, and then the next of 
kin ſhall receive the p2ofits, who map perhaps implop them under⸗hand to the 
ule of the heirs in all, o2 in part, which bargain may eaſily be made , con- 
ſider ing that it is but tenant at will tothe heir that is abꝛoad, who returning 
and confo:ming ſhall both take the land, and recover the mean pꝛofits; and lo 
the foꝛmer ſtatute, viz. x Eliz.c. that requires the Oath of Supzemaep befoz2e 
liverp, made as well fo2 their puniſhment, as the Kings p2ofit , deluded. 
And luppole that ſuch an heir beyond ſea ſhall bargain and ſell his land to a 
ſtranger, which he map do, ſince his eſtate remains (as atoꝛeſaid) hold 
that the bargain in ſuch caſes ſhall pꝛevent the next of kin, and allo take the 

land out of his hand if he have entred, as in the common caſes. But pet J hold 
clearly that the King in ſuch caſes map refule to give liverꝝ to the bargain, ſu⸗ 
ing it in the name ok the heir, except he come and take the Oath of Supzemacy 
in his ow perſon, accoꝛding to the Law. 


Barnes his Caſe. 


ule in abeyance whe- His was the ſole queſtion in the Court of Wards, Whether a ule riſing by 
ther ir ſhall carry the covenants, to the right heirs of a daughter yet alive ſhould ſqa far tranl⸗ 
remainder into abey- ferr the remainder in abepance that it ſhould not be as a reverſion till in the co- 
— venanter, whereof liverp ſhould be ſued after his death, becauſe there is no per⸗ 
— in being (which is the woꝛd ofthe ſtatute of uſes ) in whom the land man 

elt. | 


| Knightleys Cale. 
Cheg. | | 
R Ichard 7 was to ſue a general livery as heir to his father Edward 
and an elſpecial livery as heir to his mother the Lady Bevil, and ſued a 
ſpecial liverp in thele woꝛds, Concedimus Richardo Knightley filio & hæredi Do- 
minæ Mar. Bevil, that he without any liverp of his inheritance , oꝛ ann part 
thereof may enter into all and ſingular the Mannoꝛs, c. Que fuerunt dictæ 
A ſpecial livery how Dominæ Mar. Bevil. & de quibus eadem Maria aut aliquis anteceſſorum præd. R. 
far extended. Knightley, cujus hæres ipſe eſt, fuir qualitercunque ſeiſitus diebus quibus obierunt ſe- 
paratim, vel de quibus al iqua perſona ſeitita fuit ad uſum dicdtæ Mariæ vel aliquo- 
rum Anteceſſorum dicti Richardi Knightley. Tanfield and J held clearly that upon 
the conſideration of the connexion & coupling of thele woꝛds, this ſpecial livery 
could be extended no farther than to the inheritance of Dame Mary Bevill. 
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3 As "Bos Rot. 895 

135 — bzought an ech Lone again} Thomas Purgell Cac. Waller jt 
burſt :. upon not guilty the ca 

John Falreman agel keiner he lands k 2 


moe in kee, and had iſſue James, — — and 
he gave en n . N XL and och 
other ten a ave to James his e ande 

and willed that when James Wand habe 5 Feen ies Pe beeps i e | 

ſhould be his heir, and Anthony ſhould have 5 nat At che lad * 

William wy Anthony ſhould d dpe, at 1 * theotherg heir 15 ee . 7 / Seen. 2. 

and dyed. Then James die then ee Wi Willa leaving iſ r Lett DE 

— under ben the tenant caims, nyo ——— entred ant. . Py EZ - 
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Then ing thoſe, inte there was no eſtate tatl given to Inches, and that 
foꝛ default of iſſue V Villiam ſhould be his heir, that gave V Villiam an eſtate ok 
inheritance, either in fee ſimple, oꝛ ſuch in tail as James had. / 
Fo2 though none can be truly heir, but he that che law makes ſo, pet there 
is an heir by — 7 — and vulgar acceptance, which intimates the ſtate ol 
a true heir. And theretoꝛe if by mp will F appoint that 1. S. ſhall bs heir of - 
mm land, he ſhall have it in kee, fo: uch eſtate ag the anceſto 2hath, d, 55 he is 
to inherit. And — the ſaid woꝛd [ heir } in the —＋ auſe between 
VVilliam and Anthony ſhall give him an eſtate fo2 life ts the ſurvivoz, becauſe 
the bꝛother to whom he is — heir, had but an eſtate {bz term of life be⸗ The word heir how? 
koze. it ſhall be taken in 
| will 
Vernon verſus O»ſlow, Debt. 


ons bꝛought an action of debt againſt Onſlow upon an Sbligation, and e. 12. Jac. Rot 2049 


demands $0 pounds, and upon Oper ofthe Obligation, it was found reneri alias 240). 
& firmiter obligari in octogeſimo libris. 5 mo for Ocke⸗ 
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4 for faying, Thou ſel- 


- 5 Bray verſ. | Panter verſ. Baus verſ.7 
| 7 Hayne. Par ter. Par er. 


i Bray verſus Hane. ' Cafe, | 
An action for words, Ray 0 | ügk ight an action of the Caſe againſt Hayne,and declared, that where he 
— . B had been Bailiff to Sir William M. Knight fo? thx years laſt paſt, of his 
7 alle meal. Jand in C. and had the ſelling of his con and grain, that the defendant had laid 


F: tthele unto him [Thou art a coul! knave;and thou haſt touſened me in 

F telling faile nieafure in mp barlp,and the Country is bound to curſe the foxſell- 

. ing with kalle meaſures, and will prove it ek oy haſt changedmp barlp.] 
' . .*... - Dponnorguiley a verde was und fo2 the plaintiff. 3 

„And pet ment was given againſt him that thoſe woꝛds bear no action: 

fo2 every falſhod charged upon a man in his pꝛivate dealings will not bear ani⸗ 

. on, But ik a man dt a publitk occupation oꝛ trade be charged with deceit in that 

* ESE e 

. ; and had been charged e alſe mealure, it ave boꝛn 

3 2 attion, and twang of ep gate A am, that if J have a Baili "whom 


IAI tommit the buping and ſelling of mp toꝛn and grain, and give him the greater 
wages in relpec af that truſt at lopment, and then a man will charge him 
4. do have deteived me in his office, by buping and ſelling by falſe mealure, to mn 

1724 loſgo2 damage, this will bear an action, koꝛ this diltredits him in his means of 
living: And this kind ofoffence map not only be cauſe to put him out of that ſer⸗ 
vice but to be retuled ok all other g. But that could not be appyed to this caſe, foꝛ 
itdothnot appear that theſe woꝛds were ſpoken ol anp ſale of con whillthe was 

Fant; no2 ok his Maſters toꝛn, noz to the damage of his Matter. 


? *$35 4:33 


M. 12. Jac. Rot. 54. Parier verſus Parker. 
nnr err ee „, LO 2 OTE + Xx: | 
Amendment cannot SHE e , aer Tide AAAS] @ 2 * p . TY ; 8 
be of an imparlance PIA Nee ation of the caſe upon a Trover & convreſion againſt Park- 
roll, £6andthe Declaration upon the imparlance Noll had ſpaces fo2 the dap and 
year;of Jana, and ton verſion ot the gods, but the iſſue Noll, and all the 
reſt were perfect in this point. ; | | 
And the Court was of opinion that the imparlanceKoll could not be amended, 
and made perfent im the ifſue Noll, becauſe it was the oziginal,and was to war- 
rant iche other, and not è converſo. But pet beraule upon iſſue not guiltn, verdict 
was given foz the plaintiff; this Court gave judgement fo2 him, betaule the de- 
claration, as it was found in the inparlance oll, was god endugh in matter, 
foꝛ the rover and converſion was laid in the p:eterperfect tenſe, and ſo befoꝛe 
the action bꝛought; and fo the fault in the declaration being but in koꝛm, was holp- 


* 


en hp the ſtatute. of Jeoffails. 
© Banks verſus Parker. Treſpaſs. 


err 
272 * * 


* 


iſſue de in ſuria, holp- . N action of treſpaſs was bought ko? taking of a kettle at Weſtowne, the 
cody 12 A dekendant juſtified by realon ot a Cuſtom in the Mannoꝛ of Tiddeſewell, 
and the plaintiff jopned iſſue de in juria ſua propria abſque tali cauſa. The ven. fac. 


* 


, 
© 4% +$% 


eV. - 
= . f Dice, gn, band Oy de vieineto de Weſtowne & manerio de Tiddeſwell by the Roll, and 


7 „a verdig foꝛ the plaintiff, and though the plaintiff ſhould not have traverſed 


| [ 1 lim the cauſe generally, but the Cuſtom, pct that was judged holpen by the 


">. - ſtatute of Jeoffails as matter of fozm, becauſe abſquerali cauſa contained 
the Cuſtom and moze, but becauſe the Sheriff had returned his pannel de 


Viſue muſt be neither vicineto de Weſtowne only, that was incurable, though it were moved, that the 
ores. nor too Award was by the Noll de vicineto de Weſtowne and Manno? both. Allo the ven. 
wm fac. might be amended accoꝛding to the Roll. It was denied, and reſolved fo2 
„ 10} two realong. Firſt, that it ought not to be from V Veſtowne at all, becauſe the 
a taking was confeſſed on both lides, ſo that required no trial, but the cauſe only 
was controverted, which was the cuſtom ; and other things ariſing from the 
Mannoꝛ of Tiddeſewell. And though the Noll had ben perfen from the —_— 
: | h onin 
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GCervdas. A Gilbert. 27 . 

only ( as it ought to have ben ) fo that the ven. fac. might have been amended 48 1 

warrant of it (if nothing had ben done upon ĩt) yet now when it appears.to . Ss 8 

the Court, that the trial was not had by ſucha Jury, as the Roll and the Law Amendment nxt, : 5 BY 

required, to the pꝛejudice of the truth in ſhew, it dught not to be allowed, and vot alter truth, and 1 

e a doo wrong. b 

thereloꝛe not to be amended, 1 1180 g = = 
Auſten verſus Gervas, : 


/ 
” 


JR theAdumpſic befoze,byAuſtenPlaintiffagainſtGervas,judg 
x againſt the plaintiff, becauſe he did not aver, that he did offer 1 | is 
ſealed; and to deliver the ſame to the ſaidGervas, neither did ſet down the = 7 
in which he ſhould be bound foꝛ the lame ten pounds, fo? though it were expzel ed Sauser, ,, 1 
in the tonũderation laid only, that he ſhould be bound fo? the papment, pet the Prater ted + 
law required, that he ſhould be bound ina competent ſum, Which is under the =... Se E 2 
Judgement of the Court, and therefoze mult be pleaded expꝛeſſp, that the Court 2 Sou 4 $48 
"Ir was further moved, that the conſideration of the money paped in hand PL g 9 


2 Zn 
bp the plaintift, being an inkant, was void. But to that J ani wered hat beraule c. , 2 


it was delivered by his own hands, it was but voidable to be recovered again * 3 
by an Action of Account, | B | 
Swinfeilde Caſe © | if 
Ul Pon occaſion of a Pꝛohibition ſued by. Swinfeild Ertcutd2of $winfeild a- | 43 
gainſt Iveatt to the Court ot teiqueſts. | 2 | 8 
Brownlowe remembꝛed — that the Pꝛohibition did not ule to ſtile it | 1 
by the name ot a Court, b deliver it thus ; That the party did — a Bill court of Requem =. 
to the Walters of Kequeſts,and therefo:e it was appointed that the fozm ſhould not io file. | i 
014 Adrian Coote verſus Advian Gitbert. Caſe. 1 * 1 1 
A Drian Coote bꝛought an action upon the Cale againſt Adrian Gilbert, foz il. 10. lac Rr ; ' 
ſaping [Thou art a Thief, and haſt ſtollen a tree. ] ſue notguiltp,and 3126. 5 
found faz the plaintiff, and pet it was adjudged againſt him, foz the ſpecial ante — _ * 
wozds,though they tome under the woꝛd and] are in common ſenſeto be under⸗ Thief ang haft len 
ſtood, to be but a verifying and making god of the general woꝛd Thiel and then a tree. * 
fa træ] ſhall be underſtod rather a tre ſtanding than felled, which is wod,and 2 © 
the law ſtrains not to hurt but to heal: Yet Towſe cited a judgement in the Ex poſition of words 1 
Kings Bench. 7 Jac. given fo? the plaintiff upon theſe woꝛds: Thou art a according to the bef . 
——— — — —— — 0 — * rn = 5 Jab | ſpent one! hun- ſcpſe. wy. S 3 
dꝛed pound, An ill ſpend another to hang the. ich cale we allow not, G49 AAA 100 
though it were ſomewhat ſtronger than the taule at the Bar. Tone _ e,. ot. 


So note, woꝛds are taken belt foꝛ the an and though fome cannot 
ſtand with that conſtruction,as here the woꝛd ſtollen] ſo there is one Nule foz 


deds, another foꝛ woꝛds, Note that. 


Ne 25 . 


| | 1 Obligatiom, (3B) 

Owen an Attorney verſus Mr. Holt * 

; of Grayes- Iun. K 
Oe an Attoꝛnẽꝑ of this Court ſued Maſter Holt of Grayss-Inne upon a Durchy court thelf ; 


Bond ol eighty pounds, Maſter Holt exhibited a Bill againſt him in the juriſd:Qon. 
Dutchy Court, 76 be relieved in wan of equity, pꝛetending that it was made 1 
coricerning an extent of land, lying within the — — of Lancaſter, lk 
and ſome cauſe of equity in it: whereupon the Court awarded a pꝛohibition, be- 1 | 
cauſe the Dutchy Court hath no Jurisdiction in reſpect of the perlon,as becauſe prohibition co ihe 
the perſons ſuitoꝛs dwell within the County Palatine of Lancaſter,no2 upon the Purchy Court. 


. lands 
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Saint Jobe ver. Dos Diego Servant + ns 
Saint John. verſ. Jol, Tuc ber, & Bingley. 5 


lands ofthe Hubjen anp where, bue upon the Kings own lands, and his n 
ST 
den hai there ichour weit. And lo the Court compuunded 

e. 8 


Saint Johy againſt Saint ohn. Debt. 
Action on the Stature S. bzought an actionof debt fa faꝛtꝝ pounds againſt saint John Bai- 


q 21 H.6. for not re. . Tiff of Scockbride, the ſtatute of 21 H. 6. fo2not returning him Bur- 
3 rurning one Burgeſs. Ig of lame Talzu fe the at intended Parliament. And chere ke 0208 
| EE ele 1 tatu are, thar the Sheri tall end big poecept to the Whajo there be 
ee, /04, ne az chan tothe Bailiff: the plaintiffdeclared,thatthe Sheriifhad made 
e, A14<4<+. his Deceptunto the Bailiff, without averring that there was no Majoꝛ. And 
WE © <--4 240.now after a verdict fo2 the plaintiff, this was moved in arreſt ofjudgement;But 
| the Court was of opinion ptr good, foꝛ we ſhall not intend that 
qc 1p" x ian and if there were one it ſhould come p2oper- ' 
inthe other 7 | 
And though the Parliament was as none, becauſe there was no Act noꝛ Ke- 
—— ol it, pet this action map le, fo2 there was a return of the wꝛits, and many 
N ittings. f 


Admiralty. Don Diego Serviento de Acuna Embaſſador Leiger for the 
King of Spais, agaiaſt Folliff and Tucker, and 
Sir Richard Bingley. 


. rin to the Non Diego Serviento de Acuna Embaſſado: e i 
Adnirdey fr cauſe elledintheAdmiralCourt,as P:ocurato? general foz all his Maſters ſub⸗ 
Admiratry Court jects,againſt one Jolliffe and Tucker, and againſt Sir Richard Bingley fog two 
holds Plea of things ſhips,and their lading of divers kinds of the gods of the ſubjecs of the of 
| at land. jo generally, and not naming them adduct ad Port de Munſter, in the pꝛetace 
31 the libel generally againſt them all, and then pꝛoteedg, and charged them ſeve- 
24 C Z.. rallp thus: . Tucker Captain, Piratz in alto mari, more bellico 
| - e gaves aggreſii Lunt, & per vim & violentiam tot them, and that then were 
)J. ͤ ior 
ue 797. 2%)" IV Bi I 1 d them e(not lapi re refuleth ta 
[1 E — Fw | N, ae them being required Hereupon Sir Richard Bin ley p2aped a Pꝛohi⸗ 
3 bition, and two days were given to the Emballadozs Counſel : And nom Monta- 
1 „5 gue the Rings Serjeant loꝛ the Embaſſadoz, ſaid, that he could not ſue foꝛ thele 

„, gods at Common Lam, becauſe he was not pzopzietary. 

2 e . S: Secondly that p did not change p2operty no oze than theft at land. 
8 e, e YE @hirbiy, he cauſe begun at Sea. and therefoze oziginally belonged to 
+ 1 the tiralty. ut all this ———— the Court with full and clear 
1 „ -» conſent, awarded a Pꝛohibition oz that part of the ſuit onlp that concerned Sir 
1 Richard Bingley, allowing clearly, that then might pzoc#d againſt Jolliffe and 
Tucker fo2 that part ot᷑ the ſuit, that diddiſtinalp concern them, becauſe it was 
laid down upon the high Sea. But becauſe Sir Richard Bingley is not ſaid to 
have had anp hand in the firlt taking at Sea, but apart by himlelk, in that the 
gods tame after to his hands, and were converted by him to his own ule, which 
is his particular Charge: that part of the ſuit belongs not to the Admirals Court: 
becaule it is not laid to be dane at Sea. Nap, moꝛe, it is ſo laid in the libel, as 
it muf} needs be underſtod to be done in the poꝛt of Munſter, oz at land in Ireland; 
fo2 it is laid, that —— bzought ad partes Hiberniæ (not maris Hiberni- 
ci) ſo it mult be underſtod upon the continent, and then follows, that then came 
to Bingleys hand, which mult be underſiod there, no other plate being aſſign- 


ed. 
; : Now 


ö 
{ 


Palmer verſ.) | ; 
Pope. | 79 


Now the — — Court reſolved clearly, that the Admiralty of England can 
hold no plea of ann contract, but ſuch as rileth upon the Sea: No, though it 
riſe upon any Continent, Poꝛt, oꝛ Haven in the Moꝛld, out of the Kings ©8- 
minions, foꝛ their Jurildiction is limited by the Statutes to the Seas onip; 
fo2 the Admiral is toꝛ the Sea, and the Court fo2 Maritime Caules. And 
there koꝛe it ann Stranger oꝛ other will ſeek Jultice at the hands of the Ring of 
England, fo2 wꝛongs done him out ol his Lominions, he muli le k it in thole 


Courts that have Juriſdiction over the Cauſe. Now ik the Caule rife at 4 x Her. 4 
doꝛt (fo? no Poꝛt is part of the Sea; but -of the Continentʒ me, , 


Aand, oz in a 
then he cannot ſue in the Admiralty, but he muſt fue in the Courts of Commm 
Law, which have unlimited power in caules tranſito: n. And then it muſt be ſo CIT 
laid, that it may give Juriſdiction. And this ſuit againſt Binglyſs no other than 
a m_ axton of Trover and Converſion, as Bawtry and others of the Serjeants 
conteilcd. | 15 
Now to the objections. To the firſt: „ e 
The caule being laid at land no man may by a new found fo2m of ſuit 
ꝛaw it ad al iud examen, but he muſt ſubmit his foꝛms to the law, and not è con- 
CT. 3 I 3 1 
To the frcond : the oꝛiginal charge is not Piracy, fo2 though he calls them A 
Pirates, pet the charge of taking the gods is only per vim &.violentiam; ag to 
the taking of the goods, and the pꝛoceding is Civil, not Criminal. And ik it were 
laid Piracy. All that ſhould come in upon evidenee, the Trover and converſion 
would be the pꝛoperty, taking and Converſion. And it it were Piracy ind#d, 
pet buping in open Market without fraud, would defend the buper. . And now 
the Queſtion is not, who hath right, but where the right ſhall be tried. | 1 
To the third: Bingleys charge ſtands by it ſelt, as one at land, and Juſtice 3 
Warberton ] ſaid, that the death of a man in great ſhips, might be tried either 
befoze Judges at land by the common law, o2 befoze the Admiral, by the ſpecial 
law in that behalt. And this Pꝛohibition was the rather allowed to Bingley, be⸗ 
tauſe it was P2aped befoze any p2oceedings in the Admiralty, further than the 
libel, which in it ſelf warranted the Pꝛohibition. Vide reſiduum infra. 
And note that the ſame day Sir John Watts, Captain Newport, and others; N. 9. Ja. | 
2aped a Pꝛohibition in the cales of Monſieur Villiers, Gavernour of Deepe, fo2 hs 
popl done at Cape de Vert, which they would have ſurmiſed to have been done x 
at land at Guiney: But becaule it did not appear ſo in the libel, and becauſe 
they had ſuffcred it to pꝛoceed toſentence, it was denied, and they left to their re⸗ 
medy upon the Statute ik there were taule. 


II. 


Palmer verſus Pope. Admiralty. Ar Z. Co. B. 


M. 9. Jac: 
| „ 3 . dean to the 
Almer libelled in the Admiraltp foꝛ an agreement made at Sea, foꝛ well tran⸗ A oY 
P ſpozting of Sugars againſt Pope, and that the agreement was put in En fs — ang 5 
ting in Barbarie, and that the Sugars were ſpoiled at Sea: and hereupon a Pꝛo⸗ 2 A 


hibition was granted; but it the wꝛiting had not been at land, under Seal, 4 . 447. 


but a ſimple remembꝛance of the Agreement, it had been otherwiſe: 48 E. 3.2. 


F. N. B. 118. g. 10 H. 7. Temps E. 1. Avowry 192. 8 E. 2.45. E. 3. 7. Rz. Statham, ** wo 267 ; 


5 H 6. 2 H. 4.6. H G. And the ſtat. primos pontes ig only foꝛ death and May⸗ 


hem, and Sir John Watts had a Prohibition againſt Alanſo de Valoſce Embaſſa- e A. 2 


do2 of Spain, fo2 attaching of Tobacco at land here, which one Corvero Subject x. 9. Jac; 


to the King of Spain bꝛought hither, and which the Embaſſadoꝛ libelled to be⸗ eee, 


long to his Maſter as confiſcated as all other his goods were, foꝛ the pꝛopertꝝ of 

— a at land muſt be tried by the Common Law, however the pzopertp be 

guided. | | 

Allo, Jennings libelled in the Admiralty againſt one Audley, upon a contract 

laid to be made apud Malaga inter diſtrictum Maris vocat, The Straights 

ol. Gibralter infra Juriſdictionem maritimam: And becauſe it a the 
ontracs 


ge, vc. . | 


WF 


LY 


Newman verſ. 


Moore. 


Contract was made at the Illand of Malega, Pyohibition was granted, fo2 it 
was not regarded, that he added infra Juriſdictionem maritimam, which appeared 
contrary, Vide infra. 


„ 
Newman verſus Moore, Second deliverance, 


Southhamprton. 13 Newman bꝛought a ſecond deliverance agifinſt Nicholas Moote fo 
Waller. Tr. 23. Jac. taking his Beaſts at Froyle in quodam loco vocat. Brocks Cloſe: The defen- 
Rot. 3382. dant avows the — — ſhews that Sir Pexal Brocas was ſeiſed of the place, 
e, . inter alia, in his demelne as of Fee, and held the lame ot the late Queen in chief, 
et. dos, and la ſeiſed, deviled a rent of ten pounds a pear, out of the ſaid lands to the laid 
eee, e. Nicholas Moore fo? the term of his life with a clauſe of diftreſs, and likewiſe 
ee d deviſed two parts of the land unto the now Pexall Brocas and the heirs of his 
deviſe of rent of all bodp, and that he diſtrained the Beaſts of the plaintiff in the two parts of the 
the land holden in ſaid@loſe, as fo2 the rent behind, the plaintiff*confeſſeth the ſeifin, teuure, and 
chief. deviſe, and conveyed the third part to four heirs, whereof one Becker was 
one, and then conveyed the fourth part being the twelfth part of the whole to 
one Jepſon, who demiſed the twelfth part unto him, by foꝛte whereofhe was of 
the twelfth part poſſeſſed, and ſo poſleſſed put in his beaſts into the ſaid twelfth 
part, and the defendant tl them. | 
The avowant conveped unto the ſaid Jepſon, as well the two parts deviſed 
as the ſaid twelfth part, and then ſhews, that Jepſon did demiſe both the one 
and the other to the plaintiff, by fo:ce whereofhe was poſſeſſed of both, and ſo 
poſſeſſed put in his beaſts, abſque hoc quod prædictus Thomas Newman de pred. 
12 parte tenement, præd. cum pertinentiis in Froyl predi& tantum peſfleſſionar? 
Traverſe, conſeſſion exiftens poſuit Averia ſua pred. in pred. triginta Acris paſturæ cum pertinenti- 
and aroidance. is, &c. in quibus, & ſicut idem Thomas ſuperius allegavit. Dereuponthe plaintiff 
demurred in law, and fo2 cauſe of demurrer, ſhewed that the avowant had 
both confeſſed, avoided, and traverled the plaintiffs plea, and alſo that he had 
- traverſed that which —— had not alledged, ſcil. the rantum, And it was 
without argument ruled, that the devife of the Kent, by the name, out of all 
+ the lands, was god as out of the two parts only, by the meaning of the ſtatute 
| againſt the opinion obiter in Butlers cale and Bakers, as it had been fozmerlp 
4 adjudged upon the ſame will between Euſtace Barton plaintiff, and the ſame 


e. 


2 
„ 
3 A 
* 
4 . . 


i | Nicholas Moore avowant in the Common Pleas, Trin. 6. Jac. Reg. Rot. 707. 2 

* which is the caſe repozted by my Loꝛd Coke lib. 6. - 

1 Traverſe upon tra · ut foꝛ the foꝛm of the traverſe it was argued to be naught, becauſe the 
avowant had conteſſed as much as the plaintiff had pleaded, that is to ſap, the 


leaſe of the twelfth part, and then added the leaſe of the two parts, which ſiwd 
4 well with the plaintiffs plea, and did avoid it, and therefo2e he ſhould have 
199 - reſted there; and then the traverſe ſhould have tome on the other ſide to that 
1 leale of the two parts. Fo2now it was laid, that the iſſue upon this traverle 
1 might put the plaintiff to a miſchief, foꝛ if he were poſſeſſed of moze than of the 
third part diſcharged, then ſo much as he pleads it ſhouldbe found againſt him, # 
and pet he were not to be charged. And pet the plea was holden god, and 
judgement given foꝛ the Avowant. Fo? it was ſhewed to the Court, that in 2 
the fo2mer caſe between Barton and Moore, the pleading was altogether the 
ſame with this, the ſame traverſe and demurrer, with the claule elpectallp aſſign⸗ 
ed, as it was here, and the point argued, and after ward bn the oꝛder of the Court, 


overruled and lett, and tommanded to argue only the matter in law, which was 7 
alſo adjudged (0; Moore the avowant, though in the repo?2t of the caſe there is no 5 
mention made o 


Now fo? the objection made againſt this traverſe, which makes a ſhew 
J declared mp opinion, that if it had been found upon iſſue taken upon the 
traverſe, that the plaintiff had been poſſeſſed of moze than the twelfth part 

o 


this point of the traverſe. f 


83 


ee verre (Gon verl.g „ 
5 Gibſon. Wilkins. _ . ; 0 4 
of the land diſcharged as of the full third part gz the line, and of no part of te. | 
relt of the land charged, that it hadbenfound f | the plain gi cars {> | | 
of the iſſue is, whether he were poſſeſſed only of land dilcharged, oz as. | 


land charged as diſcharged,and not of what part of thoſe lands, fo? that is not 
the ſubſtance, though it be the letter of the iſſue; - 4 4 eh | 7 7277 


At was alſo ſaid, that everp man will be pꝛeſumed to knowhis own caſe,and 
0 | 
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Jo it ſhall be accounted his follp if he have miſtaken his part. But pet it was E 
Agrced by the whole Court, that the Avowant oy t have refied upon his plea, 1 
as a confeſſion and avoidance without the traverje; and that the traverſe might 1 
better have tome on the plaintiffs ſide. | | ; h | = 


AndtherefozeJ am ot opinion, that ſince the confeſſion dene was al 
the ſame effect and conſequence with the traverſe and ſo furpluſage, chotigh it 
were nojuſt caule of demurrer, yet the plaintiff might have waved that traverie, 
and maintained his poſſeſſion of the part diſcharged, abſque hoc, that he was 
poſſeſſed of the part charged, modo & forma prout, and ſo the iſſue would have 
riſen upon his traverſe material, not upon the others immaterial, 1 


Stoner verſus Gibſon, Obligation. 


Toner Adminiſtrato2, Plaintiff, againſt Gibſon Defendant, in an action of Term. Hill. r3. Jac: | 
Debt upon an Obligation; The Defendant pleaded that the obligation was Reg pleating ” * | 
with condition fo2 perfozmance of Covenants of a Deed poll, and pleaded that poll . | 
He had perfo2med them all, not ſhewing what they were. Whereupon the platn- £4 7 1444 395. 
tiff demurred in Law, and the plea upon the demurrer was adjourned from | 
Octab. Mich. Iaſt to this Octab.Hillar. at which dap the Defendant pleaded, that 
fince the laſt continuance, ſcil. ſince Octab. Mich. laſt, from which dap the ſaid ot 


was continued till this Octab. Hillar. the plaintiffs adminifiration was re- | 
"voked and committed to the Defendant,  ' {'! - 1 Aff 7 1 | 
And it was agreed that upon thole adjournments and continuances of demur- lea 4arren con; | 
rers, the plaintiff might be now-ſuit at the dap in another Term, whereunto it is — ng * N 
adjourned, and by the lame reaſon he may plea a plea puis darrein continuance, OE ION ö 
And it was allo agreed, that it he oꝛ the plaintiff ſhould here take iſſue, oꝛ de- 0 3 
murr upon this plea, pet the Court muſt conſider alſo upon the firſt demurrer ; * 
- fo2 it upon that ſtanding confeſſed by the demurrer, the plaintiff could not have TE. 
his action, the Court cannot give judgement fo2 him,howſoever the latter iſſite oꝛ 1 
demurrer palg. But other wile it were if the firſt had been an iſſue,fo2 then no⸗ — 1 
thing were confeſſed to his p2ejudice,and then that had ben utterlp relinquiſhed . | 
by a ſecond iſſue o2 demurrer ; Quære. 
Cuddington verſus Wilkins. Caſe; 155 
(On gton bzought an action of the tale againſt V Vilkins, and declared that Trin. 13. Jac. Rot: ' 
1 Martii 10.Jac.the Defendanthad ſpoken to him thele woꝛds, viz. He (mean- 233: _ * 8 
ing the plaintiff) is a thief, and why will pou take his part? To which the ter > polo gene- 1 
Defendant pleaded, that r Auguſti 36 Eliz. the plaintiff did ſteal ſix Sheep of ral or ſpecial. : W 
one I. S. by foꝛce whereof, c. and ſo he juſtifieth them, The plaintiff bn pꝛote⸗ , | Lee, 
ſtation ſaith, that he ſtole not the Sheep, and pleads the general pardon 7 Ic _ $2 WM | 
and avers that he is none of the perſons excepted, Whereupon the Defendant += ee 4 f ö 
demurred in law. And now this term it was adjudged fo2 the plaintiff, fo2 _ — | 


ud ns © Y Ws 
the whole Court were of opinion, that though he were a Thier once, pet when ws . Exif F. 
the pardon came, it tok awap not only, pœnam, but reatum,fo? felony is contra , le ee , 20d. ide 
Coronam & dignitatem Regis. Now whentheKing had diſchargedit and par ele Wi 
doned him of it, he hath cleared the perſon of the crime and —7 wherein S,, — __ -; {tl 
no »2ivate perſon is intereſſed but the Common-wealth, whereof he is the "= oh” 


-Dead,and in whom all general w2ongs reſide, and to whom the cry ol. SD — | 
all general wꝛongs belongs, And 3 luits foꝛ defamation by pꝛipate . 
* perſon 


* | | Grobhan verf. - 
82 | Thornborough. 


perſons in Spiritiial Courts are pardonable by the King, even after ſen- 
tence, becauſe though thep be ſued ſometime bp the party grieved, pet he is 
not but in the nature of an Infoꝛmer, and the ſentence is not to give him amends 
but pro ſalute anime, fo2 examples ſake. And ſo are the ſuits in the Star- 
Chamber, And to ſhew the kozce of the Kings pardon, the Chief Juſtice then 
cited two boks, 1 and 2 E. 3. Fitz. Corone 281. 4. wherein it is adjudged, 
that if in an appeal of felony, the defendant do offer tryal by bat tel, the un 
tiff map counterplead it, by ſaping the defendant being appzehended, eſcaped, 
02 bzake pꝛiſon, which pꝛeſumes a guiltinelſs. And pet thole books are ruled, that 
ik the King pardon that bꝛeaking of pꝛiſon, the defendant ſhall be reſtozed to 
the battel , and the counterplea taken awap. And pet the reaſon of the pꝛe⸗ 
umption of the guiltinels is the ſame after pardon as it was befoze. But 
the reaſon ot the cale is, that the Kings pardon doth not onlp clear the offence 
it ſelf, but all the dependencies,penalties,and diſabilities incident unto it, and 
that againſt the appellant. Fo2 though the appellant hath an intereſt in the 
oziginal fact, which theKing would not diſcharge as againſt him, pet in the 
bꝛealting ot the pꝛiſon he had none but oblique. And it was ſaid that he could no 
moꝛe call him thief, in the pꝛeſent tenſe, than to ſap a man hath the por, oꝛ is 
a villain atter he be cured oꝛ manumiſſed, but that he had been a thief o2 villain 
he might ſap. And it was held no great difference, though this had been a 
ſpecial pardon and not known to the defendant, fo2 he muſt take heed at his pe- 
ril that he do no man w2ong. And there is no neceſſity noꝛ ule of ſlanderous 
woꝛds to be allowed to ignozants But it map well be, that if a man had com- 
mitted felonp,and got a lecxetpardon,pet another man not knowing ok the par- 
cme a ſuf: don map juſtifie the appꝛehending ot him foꝛ the felonp, becauſe it is Advance- 
Gam ne 70 ar. nient ol Juſtice ; even as a common voice and fame is alufficient warrant toar- 
reſtfor felony. elt fo2 felony, though the ſame be not true: But ſoit is not to call him thief, fo2 
London. that is neither neceſſarp noz advanceth noꝛ tends to Juſtice: vide reſiduum ſu- 
pra, fee fo; the fozce of a pardon in Parliament, C. lib. 8.13, 14. and mp dil⸗ 

courle upon it there. | N 


. Sir Richard Grobham Knight, againſt Thornboreugh. 
Hill. ro. Jac. Rot. 


* action of debt (Ir Richard Grebham bzought an action of debt of 100 pounds againſt Thorn- 
brought upon a leaſe. O borough and others, and declared upon a leaſe made at London of the Man⸗ 


ee een bee , ng of Leckford Richards, inthe County of Southampton, and of a tapital Mel⸗- 
M Lee e, Sores I: ſuage in the lame Countp of Southampton, and four Cloſes paſture to 
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the ſame Meſſuage adjopning, lying in Leckford in the ſame Countpof South- 
Nomine pene is not hampton, ᷑t. rend2ing 120 pounds a pear, with a nomine pœnæ of 8 ſhillings a 
forfeired without de · Hap, fo2 non-papment,and then ſhews that Eo pound was behind ko? half the pear, 
mand. dea at luch a feaſt, and ſo remained behind by the ſpate of a hundꝛed daps, making 
— 1 tor fo2ty pound, ſo together the 100 pound. The defendant confeſſed the demiſe, and 
+ gp 6 ent is pleaded an extent of the land by a ſtranger, upon a ſtatute acknowledged beko2e 
pain, judgem P { 
divided. the demiſe but ſhews that the Liberate was executed after the rent due,where- 
Extent charge, not ion the plaintiff demurred, and judgement was given fo2 him fo2 the 60 pound 
poſſeſmon till liverate rent, betauſe it was due befoꝛe the Liberate executed. 
And though the leale were ill laid in the declaration, in as much as the tapi⸗ 
tal Meſſuage is laid in no Town, but in the County at large, neither can be hol⸗ 
pen by the Town ſet foꝛ the four Cloles, fo2 the fentence is perfeced fo2 the 
houle and finiſhed befoze ; pet that fault being but want of viſne is cured, be⸗ 
cauſe the defendant hath confeſſed the leale. 3 
* Want of Viſne * But fo2 the 40 pound —— was adjudged againſt the plaintiff, becauſe 
hurts not where the he laid no al demand ok his rent at the day, without which a pain is not 


adverſary conſeſſeth fgyfeited. Though a demurrer confeſs the fact well pleaded, pet ik the defendant 
_- "1. 2:4; here had demurred, he might have taken advantage of the ill laping, but here 
Aobſerre ze rea. the defendant did both admit the leaſe by pleading the extent to defeat it, and pet 


caſe:obſerve the rea- 


ſor of the difference. moe did confkels it directipbp a bene & verum, & c. And a leaſe ſo made — 
| | Thomas 
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| Virely ver.) SlawneysY, © 8 1 
Gunſtone. & Caſe. 3 0: : 

Thomas Virely againſt Roger Gunſtone; s f . 

＋ Homs Virely bꝛought an action of the caſe againſt Roger Gunſtone Clerk Norſolk H:13: Jac. & 1 
-3 (inthe Kings Bench, koz calling him perjured fellom, and had judgement den J, Rotz as? © nes 


— ” 


orfolk, thus: Præceptum eſt Vic. quod per ſacramentum duodecim proborum 


” 
* 
- 
* 
P 4 


1 0 17 dicit: And thereupon had a wꝛit of enquirpof: damages to the Sheriff — 1 — N 1 1 4 


& legalium hominum de Balliva ſua diligenter inquirat quæ damn, &c. Where- Inquiry of dama 15 
4212 2 . 5 p i : : : - ges 3 3 
upon the Sheriff returned, Quod mandavit Jobanni Gchingbam Ballivo liberta- by enqueſt of office | 


tis Rad. Hare mil. Hundredi.deBlackcJoſe cui execut.præd. brev. tot liter reſtatsfiend,; by aBally of Liberty. 


& quod alibi infra Com. præd. per ſe heri non potuit. Qui quidem Ballivus fic ſibi re-. * : 
(poodir. And la lets dom an inquitition befoze the Bauliff,and {oztp pound da- © 2 1 
mages. Dercupon a watt of Erro2 was b2ought in the Excheg. chamber, and a⸗ _—_ 
greedbp all the Judges, that the return was mſufficient, to2 it was apparentiꝝ 

untrue, and againſt law, becaule the warrant was directed tothe Sheriff himſetk 
to be exetuted in anp part ol his Shire and no venue contained in this J 1guelt Return of a Sheriſf | 7 
of office, as there is in other wzits which intitles the Bailiffs ofliberties.But, © =! -- | 
pet the Court would not reverle the judgement, becaule there were diverſeof the 1 
like, both in the Kings Bench and Common Pleag, eſpeciallp in Suffolk and 1 
Norfolk in later times. - co | 7 


by | | Slawneys Caſe. . tt Co. Ba. SS; | . 
N the Pꝛerogative Court, Sir John Bennet the Judge attoꝛding tothe cu- Paſch. rg. Jac; in ec 1 4 

] ſtom, hath taken bonds of one slawney, upon granting of an administration , That te | 
upon the conditions uſual there; whereofone is, that the Adminiſſcato2 ſhall 4 ;;c5nifcarion com: 73 

' dilpoſe the ſurpluſage of the gods after the debts and legacies paid arco;ping, mitted, the Ordinary 7 4 
ra the direnionof-the Court. Whereupon, the inteſtate having left a wite, to hath not power to 7. 
whom the adminiſtration was committed, the Judge did now find a furplufage 8 — 
in her handg and did ſentence that ſhe ſhould give certain poꝛtions to certain ot +, wap 22 * 43 
the kindꝛed of her husband, being not his childzen, whereupon a Pꝛohibition c<gare,vur by the in- 


was pꝛayed in her behalf. And the Court was ofclearopinion, that whereas tentof the Stat. of | 
the Stat. of 21 H.8,appoints the adminiſtration tobe granted, ec. And that the 218-8. they ſhallee- 
Ozdinary ſhall take ſureties foꝛ the admmiliration of the good of the dead, that * 
the Ozdinarp map not impoſe anp other oꝛ further condition upon the bond, and 


r 
by AN > » 


: mage 1 4 V. inch Reports Ir. 
though theOzdinarp will pꝛetend that the true adminiſtration mentioned in the The power of the ? 
Statute is to be extended as well to the diſpoſitionofthe ſurpluſage, as todebts Ordinary upon the =o 
and legacies, pet that is not under their judgement, los then mult take their Uplulage of the | 14 
bond accozding to the law ; and when it is ſued the meaning and expoſition of 5:5 __ Wo: 
the Statute, and of the condition ofthe obligation, both are to be judged by the | = | 
Courts of Common Law. And I laid, that it a manoblerve well the Statute, {<<< vi, 14 
of 21 N. 8.cap.z. he ſhall perceive bp pꝛeferring the wife and childzen to | Penh” I 4D) 
adminiſtration that the Statute did imitate the mind of the inteſtate to pꝛefer 4 kt. 


| Po - _y—_ raids I - 
them that it is like he would have pzeferred ifhe had made a will, which mult be e. 4 . 


by giving the pꝛofit of the eſtate, and not only labour and dolour, in luing, and 7: ä ede, 61 
being lued, to bꝛing in and defend the eſtate, and then to give this vaſt power to e eee. 
the Ozdinary to give the ſurplulage where he will. To which opinion and rea⸗ ar .-%: „ 
ſon the reſt of the Judges did incline. _ "I , 4 
But net the caule with the conſent of Sir John Bennet himlelf was referred i 
the oꝛder of Serjeant Harris and Hutton, who were of Counlel foꝛ the Pꝛohi⸗ : faſt 
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9 S — vetf 1 ec verſ. 
7 | Smith, Oxenbridge and his Wife. 


— 


Spendlow againſt Sir William Smith, 


Dilzpidations. A pendlow n — che laß in 8 Bit William Smith of he a 
ecuto? of one Smith the laft Parſon e fo? difapidations, in the g. 

YZ, And among other things, e was a queſtion about a leaſe fo2 years, 
was alledged to be talen bn Sir William Smith 4 own name, but cove- 
| — and fo2 the uſe of the faid smith arſon, — 22 
Court Ecclefiafticil Woli pitt Sir William Smith to his Oath, to a ver concerning the ; 


cannot examine a de- —— Donne 2 zohibition quoad ex of g 
AB upon oath Bath concerning the 10 Poon the oiginal taule be gothim pn Bl — 

nizanee, vet rhe Covin and t is criminal ; „ e bn 

fide is pumiſhable, both in the Star · chamber, and by the penal law ot fraudulent 

| ts, and therefoze not to beertoztedont of hi ſelf by his Oath. Allo the ex⸗ 

Court Eccleſiaſtical ꝓoſition of the Statute 13 Eliz.cap. 10. of Dilapidations, and oper (hold be Co⸗ 

——— 2 nor within the law, reits not in them to judge, but inthe Courts of 


Edward Skęat againſt Oxenbridge and 
Talea Wife. * 


Eward Skeat — 2 an action of waſte againſt Oxenbridge and Etheldred 
. K Jac FE Wie and the w — e omnibus — & Gardinis in K. de quibus redhis 
* 499% dus Skeat gen. jam defunctus fuit ſeiſitus in domino ſao ut de feodo & lic inde feili- 
| tus exiſtens poſt quartum diem Febr. An. 27 H. 8. inde feoffavit Edmundum Slifield & 
Al. ad uſum pred. Edwardi-Skeat defuncti & præd.Etheldred pro termino vitarum eo. 
rum, & eorum alterius diutius viventis, & poſt dece ſſum præd.Edwardi Skeat = "penn 
& Etheldred tunc ad uſum bæredum de corpore prædicti Edwardi Skeat defunQi pr 
1 —— . core przed. —— 5 che a wat, nt he bids — find 
erception was taken to t not lay 
feoffment to be made to the Feoffo2s and thei hers, withou there col 
. 1255 (m9 n dn ue uſe, and bn — ——.— 2 
Anheriſon, as Waſte , which was agree it 
1 n ode 1 1 aintiff ETD of the Chancery affirmed and 
ſhewed their boks t rhephad uſed ben f nenden Fewer ee the 
2 ſtatute. 1 ation pzoceded in that caſe, and 
laid the ſeiſin in fee as it muſt 
Writs of waſte want · So note 1 koꝛm allowed wanting ſubſtance, by the p2 
= 0+ — ſmce it tame in uſe, h it be late, loꝛ the 8 this cale have hat — 
Bic gener, ant Hi Weit general, and then there had been no of it, foz the general Wit 
Court ſpecial. ſhould have been maintained with a ſpecial claration, as it is common in 
many tales. And the like pꝛeſident with the pꝛintipal, was ſhewed by Brownlow 
7 E. 6. Ter. Paſch. Rot. 918. inter Gawnium Carew mil. & Thomam Carew, Elizabe- 
tham ſa fem in waſt. 
_ fo: thelike upon a wait of cui in vita 39 H. 6. 38. Fitz. N. B. 193. M. S. E. z. 


Tail by what. words ED this caſe it wag holdenclear, that Etheldred the wife —_— an eſtate fo2 
and that the intail and inheritance bp the fozmofk limitation ſuper, reſted on- 
Ip in the husband Edward Skeat. It is all one, — ik it had been bzredibus Ed- 

wardi Skeat de corpore ſuo ſuper corpus, &c. 
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Cumberland verf 9 = vert? | 9. 
| Dowager. K Savadge 5 1 <P 


Earl of Cumberland againſt the — Dowager. 


My ment 1. was awarded out of the urt ta Co:oner 
- of Weſtmerland in the Anton of waſte AD The 85 at cer gerne * 
2 againſt the Countels Dowager, beeanfe the Earl was Sheriff df. the 
beers 27 8 wall the Cozonerg were commanded ta ſuffer no waſte to 
em , 

Now this term Oath wag made in Court, that the Tadies people had dane. 
waſte after the wzit publiſhed and made known unto chem, pet the Court 2 
not tonnnit them, betaule it wag not a wit direcedimmediately to e 

and her fervants commanding them arc a it might. habe — | 
it had deen immediate contempt to the Court. But here tie Coꝛaner 1 be, 

wa the = againffthe waſte — comitatus, if there be K N. 
dx 92 = 


Day verfus Savaage. re | Brownlow. Tr. _ 
Rot. 619. Cuſtom of 


M. Atthew Day pans an n_ of Tr 2 — againſt John es baz take- _— to cerrifie 
ndanlt an aps chat the afLon- the coat wah ofthe ze 


2 4 Eirizens, a ps Eonimonale had been all that 4 a cozporate 


have ule to have have andfoke fo gads laid! 

is to lap, a ha 11 7 everp Po; 2 

e 
bin 

erfons unkno 


e of replication camei al oy er i ny 
bn the 


all the fremen ofthe —— had ben, — ned, g Te 
[5D Ging, Cr. The faid Defengant faid, char chere wag ES 1 

2 Ts no a7 
the ſaid Cirp, & hoc paratus eſt verificare ubi & quando, & prout Curia conſide- | 3 


raverit: and then adds a ſurmile thus: ſuper quo præd. Joh. Savad ge dicit quod in * 
civirate pred, there is, and timeout of mind hath ben a cuſtom, tac when denany 1 
iſſue, Ec. upon any cuſtom ofthe laid City is jopned, chough gh the Mazo © 
monalty, and Citizens be parties to the action, the Pee of ee * 


Citp have uſed ts certiſie to the Juſtices the truth ot — 5 and that "Fi 
laid tuſtom and all other cuſtoms of the laid Citp by authozitp ot Parſiament . 
in the ſeventh pear ol Richafd the ſecond was confirmed, And pꝛaped 5 5 

— Majoꝛ and Aldernien of the laid Citp tocertifie, #c. And the ſaid i 
Plaintiff ſaith, that the laid iſſue ought to be tryed by Jurp, and not by Cer- 
rificate, and that ſuch cuſtom alledged by the Defendant 5: the trpa trpal bp Cer- 
tificate ut ſupra, is againſt the Law and common rea = yy _— 
— and that the cauſe map be trped by Jurp,whereupon the dete 7% 
demurre al 

After ſome arguments at the barr pro & contra, whereinnothing was queſtio- 13 
ned, but whether the cuſtom in this ſpecial cale were god, that 921 5 Mao and 
Aldermen ſhould certifie a cuſtom which concerned the interclt of the Coꝛpoꝛati⸗ 
on whereof thep were a part. 

The Court now being agred determined to give judgement, and intreatednie 
to pꝛonounte it fo2 them all, and ſo we gave judgement that this cuſtom was 


} 
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Day verſ. 
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not to be teped by Certificate, but by the Jurp, whereof I gave tha rea 


ons. 
The firſt, that it was not p2opetlp a cuſtom, but a kind of pzeſcription, oz in 

the nature of a pꝛeſeription, and then clearlp it was not within their cuſtom. 
2. Secondlp, that it was no ſuch cuſtom as was within the realon oz meaning 
of that ſpecial peculiar foꝛm of tryal by Certificate, that was granted and uſed in 
London. | 
5 Thirdlp, it was againſt right and Juſtice, and againſt natural equitp to al- 
e on Them their Certificate, wherein then are to try and judge here own 

aule. | 
Cuſtom againſt lav Ag tot he firlt it is apparent, that ag Savadge pleads it fo2 the City, it is a 
#4 and 4:24 mer pꝛeſcription in the Co2pozation,and it he had jopned unto it (as he ought 
Cuſtom and preſerl· to habe done) the point of diſcharge of Citizens expzeſlp, as he did generally, 
prion their nature Under the name of perſons diſcharged, it had ben a meer intire pꝛeſtription 
and difference. throughout, and fo pleaded, | | 


Now though he omitted that part, pet when it comes to be thewed on the o- | 


7-4 - 9c ther ſide, if it be true, it appears to be a bꝛanch of the ſaid pꝛeſtription, and ol the 


# FA . 5 Tanienature, and no cuſtom. 


TAC DAN And vet it is true, that being pleaded apart by it ſelf by the inhabitants as 


eee c, 2 ot Fre-men, it mult be pleaded by wap of cuſtom, and not by 


| = 6 wap of pꝛelcription, not becauſe of the nature of the thing, but becaule the Fre- 
bee e.. 5 — — in their perſons, and therefoze are allowed to lap a cuſtom 


„ 2 , tor their diſcharge, ſo that naturally a pꝛeſtription oꝛ a thing pꝛeſcriptible is ſo 
- Ae. ee, to] be laid whos by law it map be, and not by wap ol cuſtom, and where it cannot 
ol , e. be by law, and therefoze is pleaded bu wap ol cuſtom, the nature of the thing 
. is not changed, but remains ſtill a pꝛeleription in his kind, though it be allowed 


- Jg. tobepleadedbp wap of cuſtom foꝛ neceſſities lake. And this learning appears 
] S. well in Gatewards caſe, Co. lib. 6.59. b. where it appears, that a thing lying pꝛo⸗ 
perlp in pꝛeſtription, as Common did in that cafe being an intereſt, which muſt 
inhere in fome body, cannot be pleadedbp wap of cuſtom, no2 cannot ſtand bp 
cuſtom where it cannot ſtand by pzelcription, as there then would have made 
it fo2 inhabitants that are not permanent top2eſcribe, but pet common foꝛ co- 
ders in the Loꝛds ſopl, is allowed tobepleaded by cuſtom fo2 neceſſities 
alte, whereas in the ſonl of another, it mult be laid by p2elcription in the Lozd, 
and pet the nature of both is a pꝛeſcription. | 

But a matter of diſcharge as the pꝛincipal cale is, and diſcharge of tithes, ag 
Gatewards cale ſays, map be laid by way of cuſtom, foꝛ that is not an intereſt, 
but an exemption, not Poiitive but Privative of the general poſſeſſion. So it is 
indeed but an exception out of the intereſt, and in truth ſhould be ſo pleaded as 
in the pꝛincipal. _ | : 

To the ſecond point. This — of London is to be underſtoodof ſuch tu⸗ 
ſtoms, as are of the nature of local laws, peculiar laws fo2 that City, general 
to all the Citizens differing from the general law ol the Kingdom, ſuch as Lie- 
tleton calls in his chapter of Burgage, the cuſtoms and ulages in many Bo- 
roughs; and lamples them that the younger Son ſhall inherit, that the Wife 

Cuſtoms in London. ſhall have the whole land in Dower, and that theirhouſes and lands are devi- 
ſable, ſuch are the cuſtoms in London, of fozraign attachment,7 E.6.Dyer 85 & 3. 
Eliz- Dyer 196. and the cuſtom 5 E. 4. fo. 30. that if a Debto2 become fugitive, 
he mapbe arreſted befoze the dap of papment. And Co. 5. lib. fol. 82. _ 
caſe, that if one Citizen be indebted to another in a ſingle contract, it ſhall be 
equal to an Obligation. And 21 E. 4. 16. 74, 75. And 21 E. 3. 46. a godcale 
to this verp purpole, where in an Aſſize of kreſh fozce, in the Court of Oxford, it 
was pleaded that the cuſtom of the Town was, that if a man had poſſeſſion of 
lands by 40 weks, he could not be put out but by the Kings wit, whereupon 
the other would have taken iſſue no luch cuſtom. But it was reſolved that this 
being the law of the City, was not tobe tried bp Jurp, but by the Judges as a 
matter of law, and ſo inded in nature of a Demurrer. 

And the reaſon thereof is that the Judges ok every plate are a —.— 

nowledge 
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knowledge of the laws of the place whereby they do Judge, and to have cuſto⸗ 
maries among them. And theretoze inluits in their own Courts do determine 
them, as the Judges at the Common Law do in the Kings Courts judge the 
general cuſtoms of the whole Kingdom, being the Common Law. And lo in 
London by ſpecial pꝛiviledge they tertifie alſo their cuſtoms ofthis nature into 
the Kings Bench, which other Towns do not. But their cuſioms, even thoſe 
hat are their local laws, are triable by Jury,ik they come to iſſue in the Rings 
Courts. And agreeing with this was found, and ſhewed a pꝛeſident Mich. 32. 
38. Eliz. Rotulo 418. in the Common Pleas London, between Bilfotd plaintitf, 
and Lowe defendant in an Action upon the cale foꝛ certain parcels of Plate. And 
the iſſue was, whether the cuſtom of London were, that there was a Common 
market In London, fo2 all gods in all open Shops, all dans, except Sundaps and 
holy days, from the Sun⸗ riſing to the Sun⸗ ſet; and concluded, Et hoc parati ſunt 3 
yerificare,ubi & quando ac prout Curia conſideraverit. And then the defendants Cuſtom 1 
made their ſurmiſe fo2 the tryal of their cuſtom by the mouth of their Hecozder, — 7 — 
and pꝛaped a wꝛit accozdinglp;And it was granted returnable in Trinity Term; 
and continued per non miſit bre. till Octabis Mich. And then it is entred, that the 
Concluſions of the defendants plea,ought to have been Et de hoc ponit ſe ſuper "IF IB — > 


patriam, whereupon the plea was ſo made and iſſue taken and upon venire fac. 4 * 
to the Sheriff ol London found foz the plaintiff, and had judgement: which is a eee, e. "op 
ſtronger tale, than this at the bar. 2 


= 27 Ae. 
And further in the pꝛincipal Caſe it cannot p2operlp be ſaid to be a cuſtom of DR 


the whole City, noꝛ foꝛ all the Citizens perſonally, as all the cuſtoms in the na⸗ 
ture of laws are, and as the foꝛm ot ſurmiſe, foꝛ the trial, doth impoꝛt, foꝛ it con- 
terns only the bod Coꝛpoꝛate ofthe Citp, and the plate Queen · Hithe onlp where 
the 1215 ariſeth, and where the diſtreſs is to be taken foꝛ it. 3 
Ag to the third point, the boks are full, that challenges are allowed, where 
the iſſue concerns a City, oꝛ Cozporation, and thep are to make the pannel, o2 
where anpof their body be to go on the Jury, oꝛ anꝝ ot kin unto them, though 
the body Coppozate be not directp party to this lit, foꝛ which purpoleſe 15 E.4. 
18.28. aſſ. 18.21 E. 4. 11. where a Dean and Chapter bꝛinging an Aſſize, a Juroꝛ 
was challenged,becauſe he was bꝛother to one of the Prebendaries. 

Now if ſuch challenges be allewed, where an attaint lies foꝛ a falſe verdic, 
much moze here where there is no ways to reverſe a falſe Certificate , and pet 
it is true that the Certificate is no judicial Act, but miniſterial. And theres e 
if the Certificate be falſe, the party ſhall have his remedp by action of the cale, 

and that not againſt the Netoꝛder, but againſt the Majoꝛ and Aldermen ; foz it 
ig their Certificate by their Retoꝛder, and ſo is the pleading and ſurmile, and 
the w2it to Certifie is a warrant to them, which takes awap one defence made 
againſt their partiality to themſelves, that thep did not certifie, but their Re⸗ 
coder. As where a grant is of a cognizanceof Pleas to be holden befoze the 
Steward of the Gꝛante, licet the G2ante fuerit pars, but there the Steward is 
Judge kimlelf,and not theG2ante,as the Kings Judges are between him and 
the parties, but here the ecozder is but their mouth to ſpeak foꝛ them, as then 
command him. 5 | 

Bp that which hath been ſaid it appears, that though in pleading it were con- 
feſſed, that the cuſtom of Certificate of the cuſtoms of London ig confirmed by 
Parliament; yet it made no change in this caſe, both becauſe it is none of the „ 
cuſtoms intended, and becauſe even an Act ot Parliament, made — natu⸗ stat. cannot eſtabliſm e. Ci 
ral equitp, as to make a man judge in his own cale, is void in it ſelf, fo2 Jura na. Cuſtom againſt natu- 
turæ ſunt immutabilia, and thep are leges legum. ral equity. 
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Laftlow verſ. Herrenden Ns. Nichols verſ. Brinſly verl ©. | 
— 112 Raynbred. Partridge. 


Laftlow againſt Thomlinſon. Aſſumpſit. 
Hill, 11. Jac. Rot. 1484. 


Checq.cham. 1 Aſtlow oat an Aſſumpſit againſt Thomlinſon, declaring that Thomlin- 
ſon ſold him ſo many Gats, as acco2ding tothe rate of 10 Hillings 9 pence 
_ fo2 everpquarter ſhall amount to 52 pound, to be delivered ſuch a time, whi 
—_— money the plaintiff pzomiled to pap luch a time. And that the laid Oats after 
ſuch a rate, came to 96 quarters, and 6 buſhels,which the Defendant hath not de- 
livered to his damage, ct. Upon iſſue Non Aſſumpſit it was found foꝛ the plain- 
tiff, And upon judgement a wꝛit of Erroꝛ and Erroꝛ aſſigned, that 96 quarters, 
and 6 buſhels of Gats, after the rate afozelaid, came to 52 pound and * 
things, and ſo no bꝛeach, becauſe he was not bound to deliver ſo manp. But the 
judgement was affirmed, both becaule it was not certain, whether it amounted 
to ann moꝛe, the account was fo buſie: and alſo becauſe it was not poſſible in 
The law regardeth effect to mince the mealure ſo, ſo as it ſhall hit the juſt ſun, as the odd hours axe 
not things to ſmall- nut accountedin the pear. 


Herrenden againſt Margaret Palmer. 
Hill. 12. Jac. Rot. 912. 


London. Herbs bꝛought an Aſſumpſit againſt Margaret Palmer, Adminiſtratrix of 
— LI her husband, and declared that her husband had bought of him Gold, and 
v. Hill. 16 55. Rot. Silver, and Pearl, and was indebted unto him fo? them 200 pound, and ſhe al⸗ 
2521. Conge & Lawes ter his death, had likewiſe b t of him pearl, foꝛ 27 pound, and that upon 
cale,&c. accompr, ſhe was found indebted both thoſe ſums unto him, and pꝛomiſed pay⸗ 
ry, how | 
A ene. ment: Judgement fo2 the —— aſſigned foꝛ Erro2, that the Defendant 
e 


2 Ale. 724 
| i LE 5 wag to be charged by two leveral actions, becaule ſhe was charged in two man- 


ners, one in her own right, and the other as Adminiſtratrix, and * 
jndgement was reverled, theretoze the 


WO A IA : 
2.T VE 47) Nichols and Raynbred. 
Hill. 12. Jac. Rot. 13 1. 


N N Ichols bzought an Aſſumpſit againſt Raynbred, declaring that in confiderati- 
{1 Aſſumpſit. | on, that Nichols pꝛomiſed to deliver the defendant tohisown uſe a Cow,the 
i 22 et Defendant pꝛomiſed to deliver him 50 ſhillings: Adjudged fo2 the Plaintiffin 


both Courts, that the Plaintiff need not to aver the deliverp of the Cow,becauſe 
promille for promiſe. it is pꝛomiſe fo pꝛomiſe. Note here the pꝛomiſes mult be at one inſtant, toꝛ elle 


il LE ; v will be both nuda pacta. 
1 . Ser then will be both nuda p 


Brinſley and Partriage, 
Trin. 9.Jac,Rot.3 18. 


Checq. Cham. — bꝛought an Action upon Aſſumpſit againſt Partridge, declaring that 
Aſſumpſit. he accounted fo? divers ſums of money, due to the Plaintiff by the ſaid De- 
Derby: on cafe fendant, and upon the ſame account, the Defendant was found in arrearages 
«pon a toll. to the Plaintiff 7 pound, and that the Defendant in conſideration thereof did 
pꝛomile to pap to the Plaintiff the ſaid 7 pound, at a certain day then to come, 

| which he did not pap, to his damage, #c. The Defendant pleaded non Aſſumplit, 
whereuponthe Plaintiff had Judgement: The Defendant aſſigned koꝛ Erro?, 

that the conſideration was not ſufficient , becauſe the Plaintiff did not ſhew 

whether the monep upon the laid account was due, foꝛ moneys receivedo? lent 

oꝛ fo2 wares bought and ſold; notwithſtanding judgement was affirmed, becauſe 


by the accounts the debt was confeſſed good, the pꝛomile made thereupon _ 
Rich. 


Rich verſ. Foxcreft verſ;2 "Hg vert? 
Here. 8 Laq. 92 


20 | Rich againſt "RY 1 5 Ejectione. 
Hill. 5 Jac.C.B, Ror, 1284, Cornub. 

ich bꝛought an Ejectione Firmæ againſt sbere, and declared, that whereas Land laid in 2 Coun- 
Run ittiord 1 bow others 9 Octob. Ts Regis at S. . 2 eee 
ty atozeſaid, did demiſe, grant EtoFarm (ret ne dere four 
Gardens 200 Acres Acres of land nd, 20 Aeres of 5 80 Meres ot Paſture, 16 A⸗ 
rest Boo, and so Acres of Death —— 1 Wi th the Appurtenances;called 
Eaſt Ditzird alias Dizird' in thefaid:County,' To bene —— to Hold, —— 
defendant, — b e Cheb Serdar Ar- not guilt — — 


Re e aeg, Div not did t — — an Ham let, epeplaſen 
not ſhew in n, 0 
Tenement, ca tad ; 


lledthe Eaſt Dit zard alias Pizird lap, but in t 
afoꝛelaid. — that yon? the judgement was re erled 1 in TIRES 
ber this Hillary Term 13 Jac. 117 

Mote, here is a trial without a Viſne, if the Jury were from! Saint Gyaneys, Fifnt. | 
and if it were de Corpore Com. it was not good, foz that is not to be allowed, Wan: of it in the de- 
where a nearer place map be, but fo? titles, as Knight oꝛ not, o2 the like which claration hurts where 


the matter is confeſſ- 
are at large. ed by the Defendant; 
NH Foxcroſt ver ſus Lys. | Ebor. : 


Oxcroſt bzought an action of the caſe againlt Lacy and declared, that where Addion for flander t 
Lacy, and four others had a ſuit in the — ln againſt the ee — A 1 named, but 
lirteen others concerning Conſpiraties c. and that comnuyrtcatiog Wag moved "Foc: Crum 
between john Walter and Rice Guyn Eſquires; concerning th ſuit uit, that the 
fendant Lac upon th the laid communication in their. pꝛeſente, ſpalte theſe 
ds: Thele D ekendants, Innuendo the plaintiff and the other ſixteen Defen- 
— are thoſe, that helped to murther — Farrer, meaning one Henry decea- 
ſed who was murthered bp one Thomas Oldfield, who wa fo2 it, tothe 
plaihriffs damage;Xc.The efendant the — und fo2 the plain- 
telt, and ment given, Erro was a generally, that the ent 
e been tontrarp, but judgement was affirmed, foz it was holden, that 
it was ſnfficientlp laid, to entitle everpꝑ one of the defendants to a ſeveral action, 
as i then had been nlpectallp named. 


$ - 


Bayle verſus G. Afﬀum plit, Checq. Chani. 
Trin. i 2. JIac. Rot. 1599. 


kyle bꝛought an Aſſumpſit againſt Gird, declaring that i in conſideration he Devon. 

| die divers Clothes, called Devonſhire Kerſies, into ſeveral colours, 1 b 
naming ſo ma np ſeverally ag amounted in the whole to be 60. That the Defen- 
dant did pꝛomile to pap him a certain ſum, foꝛ the dying of everp ſeveral Cloth, 
and avers, that he did acco2dinglp die the laid Clothes amounting in all to 
12 9. Whereas indeed they were 60 ut ſuprã. And that the monep came to 19 pound, 

hich he hath not paid. Found and adjudged foz the plaintiff; and Erroꝛ aſſigned, Aſſumpſit for dying 
in that it appears he ſhould have dped 60, and dyed but 59. And lo the ſum Clothes. 
afozcſaid not due. Allo the Jury did aſſeſs damages occalione derencionis debiti 
pred. Mhereas it ſhould have been occaſione non performationis Aſſumprtionis,&c. 
But the judgement was affirmed, foꝛ that it was firſt averredhe'died all,whi 
appeared befoꝛe tobe 60. So the other was but a mil⸗ ſumming, and as to thi 
other it was a debt, and a pꝛomiſe implyed upon it. 
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Keere ver. — , 


yo Owen. .Caſe. Caſe. 
Keere verſus Oven. Error, 
London. \ Mich. 5. Jac; Rot. 79. 
Rrror. Eere recovered 400 pound debt,againſt Edward Owen who died, and upona 
Elegit. | K Sc ire fac into the Countrp of Surrey the Sheriff returned Rebecca terretenant 


Error in execution. omnium terrar & tenementorum in balliva ins que fuerunt præd' Ed wardi, & c. And 
judgement given, that Keere ſhouldhave judgement and execution againſt 
Rebecca;whereupon the laid Keere pzaped the Elegit thug entred inthe N 
Elegit ſibi liberari medietatem omnium terrarum & tenementorum in Com? Surrey 
tenend', & c. quouſque, and left aut, Quæ fuerunt prædicti Rd wardi, & c. And fo: 
f —— was orgy x yer 2djudicationem executionis, upon the Elegir, 
I | and pet the wꝛit of Elegir it ſelf, and the return of it, were well in that point. 
F But where 7 — faultp the Writ will not help. 
; At was allo 


lo aſſigned fo: 2, that ſhe was returned Terretenant omnium 
terrarum, without aſſigning of what in certain, that was not allowed fo: Er. 
ro. | 


Mandamus. Spat hur fs Caſe. H. 1 3. Iac. 


heco. Cham. A Fter the death ol John Spatburſt, by Mandamus in Suſſex, it was found e 
— 3 A died ſeiled ol tartain lands, Et quod tenentur de domino Rege ut de —— 
ee Een pon oann none oe EB Sg 
vice in chief. All tenures in chief are in grols, and the wozd ut de groſſo are 
ſcarte of ann ſenſe, but ol no certain ſenſe at all in Law, and lo ſtand as void. 


| Conmiſſion. Sir Thomas Puckerings Caſe, H. 13.Jac, 

FL : I was found bp Office taken at Barnac in the Countp of Hereford, 18-Maii, 
1 e eee I 38 Eliz. by Commiſſion, in the nature of a Diem Clauſit extre mum, That Sir 
| eye” John Puckering Knight, late Loꝛd Keeperof the great Sealof England, and the 
Lady Jane hig wife, were jopntlp leiſed to them, and the heirs ol him, ol theAzan- 
noꝛ ot Weſton, in the Countp of Hereford, and ol the Manna of Kingerby in the 
County of Lincoln. by the oꝛiginal purchaſe of the ſaid Lozd Reeper, and that 
thep being ſo ſeiſed thereof, that the laid Sir John Puckering being allo ſeiſed 
15 in kee of the Wannoz of Weſton Argentine, in the Countp of Hereford, and of the 
14 Mannoꝛ of Kington in the Count ot Warwick, he ultimo April. 38. Eliz. died ſo 
1. ſeiſed, and that the Lady puckering him lurvived, and that the Mannoꝛ of Weſton 
1. only was held ol the late Quen in Capite by linights Service. And that the reſt 
of rhe ſaid Mannoꝛ were held in ſoctage, and not of the Queen in Capite oz 
Xinights ſervice, and that Sir Thomas Puckering wag hig Son and heir, of the 

age of four pears 3 Decem.befoze the death ol his laid Father. ; 
ward made Knight: The ſaid Lady Puckering 17 Maii 9 Jac. died, Thomas the heir 3 Junii 10 Jac. 
1 | was made night. 3 Decemb. 16 Jac, he accompliſhed his true full age, and ten- 
Wh d2ed his livery, and within the time limited he lued fo2th a ſpecial liverp, under 
* the great Seal of England, nooffice being then oꝛ pet found of the death of the 

ſaid Lady, no2 anp charge they impoled upon the heir ol the laid lande. 

In the laid ſpecial liverp, there is contained a releaſe and pardon from his 


* 
i Livery ſpecial what Majeſty to the heir of all entries and intruſions made bp the heir into any of the 
| | 1. diſChargerh. nn and Lands whereof his Father died ſeiſed,and alſo a pardon releaſe 
11 of Accounts, and of actions, ſuits, quarrels, impeachments, executions, and 
1 | demands whatſoever, which his Majeſtp, at the time of the ſuing foꝛth of the 
10 ſaid livery by any means had oꝛ might have againſt the heir, not extending to dil 
„ diſcharge him, oꝛ his lands of ann debt, account oꝛ demand, by realon of anp Office 
[i o2 ſteceipt of anp of his Majeſtieg monies oꝛ Treaſure, oꝛ of the converſion ” 
the 
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ring, 02befween his Anise he 


 Howayd verſ. 
Bell, Sc. 


e ame 0 ofa debt then due, ag ratio! 
ro. cn liverp atoꝛeſaid ſue 8. al charges 
hei, ont fo2 mean rates due, as is ip ld beinkeng ley da I 
dy,cnid the true full age of the heir; nd the ſerond Charge not of a ſum 
particular ; but to bʒing the ad — who * ge 1 vote and pe 
a Demutret to this laſt Charge, fo2 the intertain p 444:/ 
and a plea to the fozmer Charge this tale appear / Whertit fe > 
are. | 
Whether the laſt Charge be-lawfulh1impoſed upon the 7 75 1 ttt 

the charge is general, ad computandum pro mejore valote.A 
N — the ſais Office, no! war tanted dy any P!efident, 1 To Ot 
ourt. 


ther the King be, oz can we! 22 fo any mean rates ft 
of the laid Lady Pucketin pt hood of He ow Kc Thomas 2925 


koulftd u the death of the ſaid donde wp CER 
ou the death of the lat puckering, 
ſaid Enight⸗heod, oz the ſaid ſpeclal livery lu 5 


7. 


Whereupon we reſolved, that the Audito2e — ſet Ahe charge nz athiet eo path Courſe of the Court 


to —_— Charge but upon a Recoꝛd, as an eral | 
an Offer be found only in one Shi Shire of unde 
in arher "Shires as F there, which in law is no offite, but wall | 
bp the courſe of the Court is allowed as an Office to 
— — LORE: and this is beneficial to the Snbjea Offi 
ould be put to an intolerable charge. FD 
gain, where in this caſe there was an Office, ater the 9 5 ol Bir oba 
puckering, ot the Mannoꝛ ol 1 in * | 1 2 


by the eſtate Hereof was Do ee r, | 
— land could acerew du rhe tne of as wat a fic 
to the heir, ſo 22 b dh ut 55 tf becait 


e oziginal cauſe of the ereip he is iff 

e Ladp, is but a removal of the of the — ; Wt 
allowed by the courle of the Coe and ene the Subjec, chat 
of the Feovary of the death ol the Ladp, made into the Courrivi ace, ö 
be ſufficient to put it in charge. wh 

So here it was reſolved, that ik the berger thr of thi death o of the 
Lady were in Court, befo: e the ſy granted, that 11 5 mean rates 
curred from the death of the ſaid L 
er ing Were not diſcharged by the concke rt at the Cyitrt, bycanfe thep were by that 
tourle ofthe Court adjudged in the king, veſted upon ertificat as well as if 
it had been upon Office; but thole that were incurred ſince his knight-Hwd (be- 
ing then made of full age in Law)till his full e Wüighrim at were perfectp diſcharg- 
ed by the ſpecial liverp, oꝛ rather indeed by the — than, and tender of 
his liver rp, which he might tender as ſon as he 2 en made ag 
to all taſes of wardſhip of his full age; fv2 the ror pro the bodp continueg 
not, as ifhe were ſtill under age, but the value ot his marriage he muſt anlwer 
becauſe it was fullp veſted in the King by his noſis befoze, 


Fientninder den ded, and Heal 


nealy 
N : 


* dis» 


Paſch. 14 Jac. THE 
The Lord William Howard againſt Chriſto; Bell, T hog N Alkeld, 
ohn Dacre, and others. 


1 the the Star⸗ chamber; in a tauſe betwæn che kü William Howard Ratti | 
and Chriſtopher Bell „Thomas Salkeld, John Dacre, and the other detendants, it 
was holden by my Loꝛd Coke, and m lelk, that the Tenants of the Wanno⸗ ot 
Gilſelandclaiming tenant-right & being nod im ached by the plaintiff, being 
Loꝛdot the Mannoꝛ, who ſuppoleth chere 3 to be void in labs that they 1 


of Wards. 


-+ Office findeth de- 
2 ſcent of. Rem. there 


needs no new office 
upon the death of 


the Tenant for life. 


ting of Sir Thomas Puck- 


Star- chamber. 
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T 5 Gold verſ. 
Death. 


all jopn together in a quiet and peateable manner, to defend the tauſe, being 
— them all: and therefoze though ſome particular perſons were ſued, 
pet they might defend the luit upon their common Charge. And the reaſon was, 
that ſince the title was one againſt all, it was in effec but ones defence, 
and one defendant, foꝛ the tryal in one mans caſe tryed all. And therefoze 
'the Courts of Juſtice do everp dap deny them to be witneſſes one foꝛ another in 
ſuch generalcales; as in tales of common Modus Decimandi, and the like, 


wherein allo it is mami times oꝛdered fo2 avoiding of unneceſſary multiplici 
of ſuits; that a tryalmap be had in one mans caſe foꝛ all. Now as thep — 
knowledged parties to their pꝛejudite in defence, ſo it is in reaſon that then be 
in like manner allowed foꝛ their advantage. And lo it was ſaid, that it had ben 
ruled in that Court befoze in the taſe ot the L. Grey of Groby. Het the L. Chantel⸗ 
loꝛ ſemed to be of a contrarꝑ mind, and cited a pꝛeſident in 8 El. ta that purpoſe. 
But pet in this cale it was agreed, that they mult not jopn themlelves together 
bp Gath, which was in this tale ſuſpeced,but not ſufficiently pꝛoved. But Bell 
7 being a tenant was fined 100 pounds fo2 aſſembling the 3 number 
Aſſemblies unlawful. of 200 in an open field, where Leonard Dacres had ben in open rebellion , and 
t a battel with the Q. Fozces, dre hr of the laid tenants being weaponed 
end 


aſſemblp,and the event o 
Salkeld and Dacres were fi 


lo2 differed, 
Obligation, 


| i Checq. Chamb. Hug. Sold bꝛought an action of debt upon an Obligation againlt Henry 


1 Action of debt upon Death, Exetutoꝛ of John Death, and the condition was, that where Gold 
1 an obligation. had taken Anthony Death ag an Apprentice, that if he the laid Anthony ſhould 
a eee, Waſte oꝛ tonſume ãnn of his goods, and that dulp pꝛoved by the confeſſion of the 

5 "4 CAA: 477, faid Anthony, oz otherwile, that then John Death and his Executozs within the 
2h | months next after ſuch due p2wof and notice thereof given unto him oꝛ them, 

ſhould render him recompente and ſatisfaction. The defendant pleads, that there 
was no pꝛoot made, tc. The plaintiff replies, there came to the hands of his 
appzentice in Flenuſh money to the value of 3000 pounds of his, whercok the 
app?entice imbezeled and waſted ag much as came to = pound, and that he con- 

Paro! [proof] hom feffedit, and by a wꝛiting under his hand did acknowledge and confeſs it. And 
n that he gave notice of it to the laid Henry Death, and he did not make him recom⸗ 

pence within thzee months, whereupon the defendant demurred : And it was 
adjudged foꝛ the plaintiff in the Kings Bench. And now upon a wart of Erroꝛ 
in theExchequer Chamber thejudgement was agred to be confirmed;fo2 though 

| je 


Moore wy 
ö 93 
the woꝛd [p2of] but generally ſhall be underſtiod by Law ſuch a pzof as is le- EF 
galcil-pzotby Fi p, pet when the party expeſſeth himſelf to mean andallow 
another foꝛm of p2of, that ſhall pꝛevail againſt that that is but bp conſtruction 


of law, And here it is referred to the diltretion ol the party which ſhall be un- 
derſicod a ON voluntary accozding to the common acceptation;-atid/ not a 3 
. confeſſion in the Court ot ecoꝛd. Allo, though it be not ſgid to whom he made | 7 
the confeſſion in replication, by the greater opinion it was holden gad e- - ; 
nough, becaule it anſwered the woꝛds of the condition. And it is not like Half- 
penies taſe of agrement o2 diſagreement to an intereſt which muſt be made to 
the partp intereſſed. n | h EST oh - 
Vet afterwards it was fond and moved by Heneage Finch of Counſel with 


the plaintiff chat the notice was laid to be given to Henry Death, which was the __ mn: 


Executoz. And it did no where appear that Jobn Death the Teſtatoꝛ was dead 
at the time of the notite, which was a neceſſarp part of the condition. And there⸗ 
foze the judgement was reverſed. 


Moore verſus Huſſey, & al, | Raviſhment. 
| Tr.7 Jac;Ror,759. d Fa 


138 Moore plaintiff againſt James Huſſey Docto2 of Law, and Katherine _ 

his Wife, Robert Wakeman and Jobn Woodford, and Cutbert Clifford de- The raviſhment of 
kendants, and counts that where Ralph Horniold held of the late Queen in chief; : Ward. 

and died in the thirtieth pear of the Queen, leaving Jobo Horniold his fon and Cl.. fol. 7. 
heir ol two pears of age, and that the Queen Anno 35 Regni ſui did grant the Rariſnment of Ward 
wardſhip to the plaintiff. | BEE. on mn Pe 
The dekendants An. 5. Jac. did raviſh and take away the ſaid Mard to his _ 7 
damage ot 2000 pounds. The defendants plead not guilty, and are all found Arte I 0. 
guilty ſaving James Huſſey, and Cutbert Clifford damages ten pounds and ten ö ; 
ſhillings colts. And the Jurp farther find, that the Ward is married, and was A ”. tt ou 


at the time of the marriage 16 years old andmoze, and under 2x, and that his Need, 22): 


marriage was woꝛth eight hundꝛed pounds. 


ofthe Common Pleas, after divers arguments at the Var, and the Qiteſtions - >,  - 2, 2 W-- 
were made two. 057% 7 2, ns : „ eme. 
Firſt, Whether the Wife of Doctoꝛ Huſſey being a woman covert and found is 


guilty, and her hugband not guiltp,be within the Stat. ol Weſtm. z. cap. 3 5. oꝛ not, 


and her hus band to pap the value and damages foꝛ her. j 9 


Setondly, whether the verdic finding that the Ward was married (without 
certainip by whom) be ſufficient to charge the Delendants oꝛ any ot them with 
the value of the marriage. 3 ci 9 
But (as J ſaid) the Queſtion in groſs. is but one, Whether the Statute 
ſhallbe made in the whole eluſoꝛn o2 not? Foz to leave all women covert at 
large, who are both moſt cunning and vigilant, and have moſt oppo2tunity 
to make theſc matches foꝛ their daughters oꝛ friends,and next _— the Guar- 
dian afrer raviſhment to hunt out who married the Ward, oz elle to fail ot his 
baiue, is utterlp to fruſtrate the las. CS ii 

Now to the firſt point, the woman is plainlp within the woꝛdg but there are ride et — 7 
two erceptions to exempt her in meaning. Firlt,becaule ſhe is a Woman tovert, ws 
the other becanſe the Statute inflicts abjuration oꝛ perpetual impxifonment, in 
caſe the Naviſher cannot ſatisfie fo2 the marriage. But here it is ſaid hat che 
woman is under a neceſſary diſability in law toſatisfie, and therefoze as being 
out - the meaning ſhall not be puniſhed ( foꝛ not ſatisfping) with imp2iſonment 
o2 abjuration; | 127 bk. Vo 

Now to the firſt part it is confeſſed that a womancovert was at the coninioti _ branch. of the 
Zam ſubject ro an action of treſpaſs foꝛ taking awap a ward, as ſhe was foꝛ ann ea. point: 
other action of treſpaſs, and to be impꝛiſoned fo2 the Kings fine, and her hug- - 
band anlwerable with her fo2 the damage. | 1 


And 
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Moore verſ. S 
94 | Huſſey. | 


43 E.3-23- Action of And he that obſerves well this Statute ſhall eaſilp perceive, that it hath two 
treſpaſs againſt the alperts, one civil, another criminal. Fo2 it p:ovides that the Exetutoꝛ ſhall 
— orgs — wer fo2 the value, ſed non quoad pœnam priſonæ, quia quis pro alieno facto non 
— = ha with the eſt puniendus, pr fo; oo husband and wite, that he ſhall anſwer 
8 .  goodsof the husband. the damages, nat the pnniſhment of immediate impꝛiſonment, but the mediate 
. '1 ment that is upon a wzit ofexecution, foꝛ the damages and value he 
"WP ſhall, as in other treſpaſſes; Fo2 if they made the exetutoꝛ (which is but in 
| ctvil repzelentation the ſame perſon ) an{werable, much moze the husband 
DW, which is one by law ol nature. 8 


w the action at the common Law was in effect and ſubſtance the lame that 

ee, MRS — — ſome additions, and ſome moze diſtin fo2m of pꝛo⸗ 
ceeding than was betoze. 1 

- The W:itat the Common Law was, Quare filium & bær. ( cujus maritzgium 

ad ipſum pertinebat, and ſometime without that clauſe) vi & armis rapuerunt ab- 

duxerunt & maritaverunt, without ſaping within age; and pet judged god, fo? 

iĩt is a guard natural, not legal,; 2 E.3. Fitz. gard. 3 2. and Fitz. N. br. 91. and 143. and 

Re giſt. 98.99. And the like foꝛ the Guardian at Common lam by the wozd of ra- 

puit & abduxit, asg appears 29 E. 3. 37. and 29 Aſſ. 35. By which books and 12 H. 4. 

| 16. It is agred that both the Father and Guardian ſhall recover in damage 

, fozthe value of marriage. | | 

- Theolfence thereloꝛe and the fac is the fame in the very woꝛd rapuit in the 

; Fa. that bogs at the Common Law, and the reſtitution the lame in effect by 

valuation ot the marriage that was befoze given confuſedly in the da- 


[ — * matter yd oe tame, that if & — — — at * 

EXE | nunon Za, it ſha ma Wit e e contra; in the 
| gol battery and of Maihem, and in common treſpalſs, and the trel⸗ 

upon the Statute of 5 R. 2. oz 8 H. 6. c malefactorĩbus in parcis. 

Again, the wꝛit upon this Statute hath not eſtranged the wait at Common 
Lam, but partieipates. And therefeze 17 E. 73. and 22 Rich. 2. Damage 130. 
it was extepted that no damage ought to be given in a Wꝛit of Naviſhment, 
becaule the Statute gives none but that only the body and value of marriage. 
It is anfwered and reſolved by the Court, that it was uſual, and the damage 
Was by the Common law, and the marriage by the Statute, and reaſon it was 


to ; them fo; ; "2; : ; 
And it was further ſaid, that it was not the like realon between the Forme - 
don in Deſcender, and Mordanceſter, beraulo both theſe are in the nature of trel⸗ 


ny: the Common lam a man ought to recover fo2 the marriage, though he were 

not married, ko2 the lols and hazard apparent. Allo where a man doth arreſt 

his debtoꝛ, and where he might have grod bail, the Sheriff lets him eſcape being 
non⸗ſolvent, and not to be had again, the Jury are to give damage foꝛ the whole 

debt in ellect; fo2 though the debt remain in law, pet it is loſt in effect, and the 
Guardian at the Common law conld not have anew treſpaſs without a new 
taking and he could not have a conditional verdict foz marriage after hapning, 

as this Statute hath pꝛovided. And thcrefoze now the damages are diſtinguiſht 

unt in ſectis laboribus dilationibus & expenſis, as the Pꝛeſidents go ultra valorem, 
which was tonkuled to all heloꝛe at Common law. | 
2 715 ol Naviſhment then being not ſufficientlp pꝛovided foz, and re- 
tiran by Common Law, as was perceived, Statutes were made foꝛz other 
8 nithine nt of this plagiarp offenceo2 injury, being much greater than the 
ang mother creatures, in as much as the body of man is moꝛe honourable ct 
3 ol greater pꝛice, and was in ancient times uſed by the Loꝛds, as now it is by the 
* Note the ſame ex: Rings Committees foꝛ advantement ot their own Childzen by wap of marriage, 


ception may be taken w otherwiſe. f 
4 — 1 by the Statute of Merton, c. 6. it was pꝛovided foꝛ wards under 


this Statute, that is 14. contra pacem vi abductis vel detentis ſeu maritatis, quicunque laicus inde con vi- 
taken for the other: Rus fuerit qui puerum aliquem ſic detinuerit, abduxerit vel maritaverit, reddat per- 
EE : E 3 denti 


More verſ. 75 | 
Huſey, 8 | 7 
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desti vslorem Nariengii: & pro delicto corpus vjurcapiacdy ut — donec 
perdenti emendaverit d eſictum ſi ſuper maritetur. ert it is, ſi puetum maritaverit, 
Which expounds Lr Statute. And then W. 1. Cap. 22. tonfiris this 
. enonghes. gitaremedy; and. therefaze the 
Statute.inqueſtion was made, which might well he aid to be made — 
learned, fo2 indeed it was the intereſt and heat ol Lo2zds foz the general abuſe 
that begat it, foꝛ the act being in his nature a treſpaſs and aa of fozce, pet is not 
— 9 vi & armis. And therefoze 7 H. 4. 9. the Court vi & amis was reject- 
Next, the nature of treſpaſs being to end in damage, this recovers the body 
it 2 —— but by commandment ro the Sheriff to take and 
— —_ the bodp, and then bp judgement giving it to the plaintiff it it be foz 
him. . . 7 4 i; 5 13 1 y ! 

Again, where all treſpaſſes dio with the perſon, here the action is continued 


with the heir 02 excentoz, againſt the heir oz executoz, and though the heir die, 3 


incaſeof Ward as well as Kaviſhment. 


And therefoge 24 E. 3. fo. 29. upon a reſummons inf! a taſe againſt x eexe⸗ en al. 2 * 
cuto2 he — Pleniament adminiſter, w — renne nen ee LAME 4 


ed to the-plaintiff/and 9 E.3.15. guard of bodp and land againſt thꝛæ, whereo 
one died during the Pꝛoclamations and reſummons againtt his belt ad | 
he were within age, pet judgement paſſed pzeſentlp-againſt all, to2 it was ſaid 
— — action, but it was doubted the heir ſhouldanſwer 
11 . 4.55. If the anceſto2 have his Ward rabiſhed, and bꝛing his action and 
die, the heir ſhall have the —— not the executoꝛ. But if the anteſtoꝛ 
b — he neon, the executoꝛ ſhall commence it, not the heir, fo2 it is a 
ele out of the Statute. And in this caſe Hill ſaps that the makers of the Lam 
were not learned; which the Kepozter rep2oves. þ 48 4475 | 
This ogreſs of Statutes argues the care ofredzeſs, and that there was no 
purpolebp creaſing the pains and pzoviding:cerrainly fo2 remedy in caſe of 
death of either ſide toerempt anp foꝛmer offenders. And therefoze it hath ben 
ſtill extended bp equity.Therefoze it is given tu guardian in ſorage, as the bs 
1 E. 3. z0 tempore E. 1. ff. gard. 133. Regiſter 163. 2 — Statute of 
— caſu, And Fit. Nat. br. i3 9. ig recto de cuſtodia lap fo2 them both at Com⸗ 
mon, 8 0 N | 
And that is pet ſfronger both 23 B.z.fo.31. Gard. and Fitz. N. Br. 142. G. That Ae of Orphan at 
the — iſon Ozphan,bp the — Aldermen ok London, declaring — 1 
e RN ſhall have the wꝛit and the age, and nonage ſhall be limited by 
them. | =, 5 a | 3 
And 47 E. 3.F.Gard.zo. the King ſhall maintain that action. This new re- 
medp was given in caſe of Kaviſhment in odium ſpoliatoris. 
Vpon the treſpaſs upon the Statute ofmalefaRoribus in Parcis, it is confeſſed 
the wife is puniſhable, ſo in treſpaſs upon the Statutes of5 R. 2. and 8 H.6, — 
Ol thele, the reaſon is not becauſe the fozm of the actions, and theJudgenients — — — 
and Erecutions are the ſame but becaule the ground and ſubſtance of the action — — 
is one, and the aggravation ofoffence and puniſhment, is an argument that they fancy and ſome other 
never meant to exempt ann Offender, that was known in Law betoze. diſabilities ſcilicet) 
And in ſtronger cales, women Covert are involved amongſt others, where n don ſan⸗ mumoriæ, 
new ofkente is created, that was not heloꝛe. And therefoze where the Statute of — in. 
34 E. 1. ig, that if in an Aſſile the Tenant plead jopntenancy with a ſtranger, Lechfords caſe. 
who being called in, maintains it, and it be found falſe, he ſhall be impꝛiſoned a Cl. 8. 29. For a wo- 
pear, and not to be delivered without a great Ranſome. In 21 Aſſ. p. 28. an Aſſiſe man covert hath no 
was bꝛought againſt her husband, who pleaded jopntenancp with his wife by — _— then 
derd, and ſhe being called in, maintained it, which being found falle, ſhe wag ad⸗ 
judged to pꝛiſon accoꝛding to that Law. Yet 36 E. 3. Fitz. Aſſ. 443. And Saun- 
ders in Pldyden 364. andHawes 4 H. 7. 1. agr& upon the Statute ok Weſtm. 2. 
cap. 21. That if an infant fall in Aſſize of a Retoꝛd bp him pleaded, he hall 


2 Moore verſ. a 
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not be a econ upon that law. Se ths Statut ot 


im Barna — be taken and im⸗ 
ph til — be e n Kingin King by ranſome o2otherwile. : --- - 
9.43.2 and be d, and thencommits a 


in Nediſſeiſn and 
I — * n b — and her hugband 
N ehan a treſpals donebpHiz wile deloxehe marries 
he, lſatigfie 


rage it is rhe ſecondplace objected, at the womans diſability to 
e 1 in 

excuſe her of and exempt her out 
law, under that rule;Lex non r ſed impo- 


anſwer : lege, ne, int anlwers but one b anch of the Law, 
A fi e annos nubiles — eres iT vel 
habeat perpetuam Priſonam,' But the claule befoze that 18 ile qui rapuit poſt- 
—— reſtituerit puerum non maritatum, vel de mariĩtagib fatisfecerit, punĩatur ta- 
men de tranſgreſſiane per Priſonam duorum annorum. And then follows the other 
; fotheſame 1 are underſtiod in both cafes. 

_ Nowinthefirft „the impꝛiſonment ſtands abſolute, and hath no ſa- 
7 ———— which a — unable; no moꝛe m the Statute ofNer- 
ton, within ſhe is to be. And chereloꝛe ſhe map be contained in 
ae fer gig aſe forirts ro And the text beloge tited A allow, but it hath no 

— — this — . it is to be underſiod avllep eo to excuſe the law, the 
a neteſſarp oꝛ invincible difab toperfozm the manrtdatozppart 
oleh law, ot to fozbear the prohibitozp. - 


la and — is — — to f the Ka⸗ 
Sierre — — e heal e 
Condition on, {rhe latobet —— be artificial crłatureg, 


well as natural creatures affect their — 2 — and thereloꝛe 
to detire and command that thep be not — not that their 1 be re⸗ 
, fo: as it is ſaid that pœnitentia ig but Tabula poſt naufraginm, lo it map 
be laid ol Redemprio, Now then who will ſap,that the — — 
rhe Law, ſhe is unable to redæm moze than anp 2 —— (Few 
to be che moze careful not tooffend the la in her own power 
penning of the law, is as pꝛoper as it ig poſſible 1 it is not de Marke nor non fa- 
tisfecerit, ag the common foꝛm ot penning, in fuch tales is, but ſatisfacere non po: 
—— which is the cale in queſtion. And tcheretoze ſongiable have a 
when then offend to pap oz ſuffer ; che knowing th cha no means to pay, 
Td by offending voluntarily (as it were ) pield her lelt to abjuration oꝛ impꝛi⸗ 


ment. 

At is true, that all laws admit certain tales of juſt excuſe, when thepare offend- 
ed in letter; and where the offender is under neceſſity, either ol compulſion oz 
inconvenience, o2 elſe where he is in ignoꝛante invincible ; oꝛ where the offence 
is by a mer mis o2tune, without will oꝛ purpoſe. O2 where there is a meer 
impotencꝝ to that that is required. 
By tcompulſion. As in the caſe of Lucretia with poung Tarquine, of whom 

S. Auſtineſaps, Duo fuerunt, & unus commiſit Adulterium , and thereupon he 
makes the Dilemma: fi caſta,quare trucidata? ſin minus, quare laudata ? 

— — ity of avoiding greater — , ag where one kills a Thief oz a 
2. in detente ol his perſon oꝛ hou 2 aſlſ. the binding and beating of a 
perſon Lunatick, removing of a = Lepous. 

FA ignozance, as in the caſe of Jacob and Leah. 

ch is the excule ofa Deed, read amiſs to him that cannot read, oꝛ repozted 
| rohim that is blind. 

Lunacn in him that kills a man. 

Of impotency, as in the caſe of Mephiboſneth, accuſed bp Ziba his ſervant to 
David, and by himlelk excuſed by his impotencp, afoul action, and an — 

judge⸗ 


this 9 p - . 4 


9 rr 
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the 
whereof; if not, he ſhall be impꝛiſoned and find — mange to offend. | 
pay double colts and da- 


J Eliz. Jfanp perſon be convicted of perjury he a | 
ands to the 'byt 


if he have not gods and chattels, o2 1 to | 

5 Ik the — Oy Whew ork eg 2ilon 215 
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ſhall par ang ld there have ben ann — At 


that Beolt 
urch, was enacted t 12 d. a 
.fo2 the reliet᷑ ot the po02;o ds, 
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foꝛm of the Writ was determined by the Statute, and added that in a tozt they 
might ſeem a little intereſſed in the behalf ok the Hoſpital. And if the olainti} 
werebarred,the Ward ſhould not be adjudged to the defendants. And ik the Ma⸗ 
ſter had jopned his confreres with him in an action ok ſtaviſhment, it had abated, 
foꝛ then cannot demand without intereſt, but thep may do wꝛong without intereſt. 
And 14 fl. 6. 17. A Writ of Kaviſſynent is bzought againſt an husband and 

wife and admitted, and other matter pleaded in bar. 5 
And if in this cale Dorto2 Huſſey had been found guilty with his wife, no 
doubt they ſhould both have been condemned ; and pet foꝛ her _ perlon, the 
caſe hath been the ſame that now it is, that ſhe ſhould not by her felf latisſie pet 
ſhe ſhould have been impꝛiſoned, extept her husband had ſatisfied. The Caleof 
33 H. 8. Rot. 347. Comes Rut' verſ.Savage & ſa fem. And Co.1.5.14. Eytrues tale of 
Annuity recovered againſt a perſon, by conlent and aid ol Patron and Oꝛdinarp. 
It is ajult ule that Judges are to make ſuch expoſition of Laws and Sta- 

tutes, as ſuffer them not to be elulozy. C.1.11.Magdalen Coll. Caſe. 

Statutes that are made in imitation 92 tur gr of Common law, ſhall be en: 
pounded 
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The woman may 
take any thing to the 
benefit of her hus- 
band. 


pounded attoꝛding to the lam, and ſuch a Statute is this. And il a woman ſole 
raviſh and then marry,the reaſon is all one, foꝛ there the fact is the wives, and 
muſt he ſo laid in her alone, and not upon her husband; and therefoze in that 
taſe if the husband pan not the value, ſhe muſt be impꝛiloned. But it læmeth 
that the value of the marriage being found, the husband muſt anſwer it, and ſo 
it is out ofthe-cale of the Statute, and not like the pꝛincipal, foꝛ the husband can 
ſatis fie, pet the woꝛds are, si ille qui ra puit de Maritagio ſatisfacere non potuerit. 
Nou to the taſe 23 E. 3. E. Corone 276. that a Monłt oꝛ a woman covert be- 
ing appealed maliciouſſp and found not guiltꝑ, ſhall pet have no damage no? in- 
quurp aga f The woꝛds of the law Weſtm. 2. cap. 23. are, that 
the perlon appealed ſhall have damages, now they can have none, there is incapa⸗ 
citp indeed in the verp point; pet a woman map take anp thing to the benefit of 
her husband. The woꝛds are that the party appealed ſhall have damages foꝛ his 
impziſonmeut and infamp,which reach both to a woman covert, and foz the like 


ſhe with her husband, and ſhe alone after his death ſhall have action, and the da- 


Second great point. 


Verdi taken by in- 
tendment. 
To the firſt queſtion. 


Coke li. 1. Lifords 
Caſe 51. 


| ages recovered by and foꝛ her, and therefoze that cafe map endure queſtion. 

And it is ok no weight that is ſaid, that where theboks of 8 E. 3, 52. and 
22 R. 2. do enquire of the {ufficiencp of the defendants, which cannot be in 
this caſe, betauſe the woman covert appears to the law inſufficient;Fo2 theretoꝛe 
4 * iry is ſaved, and the judgement peremptoꝛp upon the other. 
And lo though the tatute of Weſt, 2.cap.13. give an Appeal oꝛ damages, pou 
muſt not inferr thereof that an appeal cannot be had, but where the Appealo? 
map have damage, foꝛ the contrary hereof appears 22 E. 3.Cor.276. Quære of the 
55 — judgement againſt husband and wife quod capiantur. Tr. 34. H. 8. Rot. 
347. Salop. | | £ 214 7. 2 | 

As to the ſecond great point, Whether the verdict be ſufficient o2 not, J 
make two queſtions ot it. coats © | 

. Firff, whether the raviſher ſhall be anſwerable fo2 the balue of the marriage, 
though he were not the Authoꝛ of the marriage, but lome other without his ac 
oꝛ conſent, oꝛ the Ward of his own will marrp himſelf, foꝛ if the law be ſo, 
then is there no want in the verdic, ; | | 

The ſetond, ſuppoſing that he be not anſwerable, except he were Authoꝛ of it, 
whether the verdic as it is, ſhall be taken ſo bp intendment. TE 
Tao the firſt. At the Common law, and befoze the Statute of Glouceſter ca, 7; 
kf A were diſſeiſed by B, and B infcoffed C, o2 were diſſeiſed by him, A had no 
remedp foꝛ damages againſt the feoffee, oꝛ diſſeiſoꝛ of his diſſeiſoꝛ, but was to 
bꝛing his Aſſize againſt B which was the immediate diſſeiſo2, and therein he 
was to recover the mean pzohits by wap of damage, not only fo2 his own time, 
but ailo foꝛ the p2ofit recetbed bp the Feoffee, oꝛ ſecond diſſeiloz. 

And likewile if A the firſt diſſeiſee had re-entred whereby he had loſt his aſſize, 
he might by an action of treſpaſs vi & armis bzought againſt his diſſeiſo2, reco- 
ver the mean p2ofits foꝛ all the onfi poſſeſſions, but neither at the Common 


law noꝛ now can he recover upon his re-entry damages againſt the Feoffee, 
leſſee, oꝛ ſecond diſſeiſoꝛ, bp action of treſpaſs vi & armis, fo that fits not his caſe 
ag to them who did no immediate treſpaſs. 1 
And therein the Common law doth no wꝛong to charge the firlt diſſeiloꝛ foꝛ 
the p2ofits not received by him, becaule the firſt diſſeiſoꝛ had no remedy foꝛ them 
againſt the ſecond diſſeiſoꝛ, oꝛ the feoffee. ut the firſt diſſeiſoꝛ had remedp by 
action againſt the ſecond diſſeiſoꝛ oꝛ was ſuppoled to have received ſatisfaction 
at the hands of the feoffee o2 leſſee, and lo paid but where he received. 
But now rhe realon is clean other in the caſe in — foꝛ the raviſher of 
a Ward by his raviſhment gains no intereſt in the body oꝛ cuſtodp of the Ward, 
neither doth the true Guardian lole his poſſeſſion by the raviſhment. And therc- 
fo2ce if my tenant by linighes lervice die, his heir within age, J am pꝛeſently in 
the poſſeſſion of the body without leilure And therekoze the treſpaſs at the Com- 
mon Law, no2 the Writ of Naviſhment now, doth not as in other Actions of 
treſpals renounce the pꝛoperty oꝛ poſſeſſion of the Ward, but deth only puniſh 
the Temeraria occupatia, and gives the plaintiff damages accoꝛding to his hurt, 
by abule oꝛ marriage of the Ward. And in this caſe, if another take awap 
| the 


— — — . 
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the Ward from the raviſher, and mary, the firtt ravither can have no rien 
againT che ſecond, but the very guardian map have action again& them both, 


and ſhall recover againſt them both foz their ſeveral raviſhments, 8 E. 3. 52. 
where it is ſaid that four raviſhed, anda woman it didmarry him, 
and then were all charged with the value ;. fo2 of the of a man there can 


be no poſſeſſion without a right. And therekoze Littleton in this chapter of Can⸗ 
firmation laps, that if a man take awap wp villain mgroſs, and I confirm 
his eſtate inthe villain, the Confirmation is void; but I map givemp wow 
Dedi & conceſſi to him that took — * — other notwithſtanding 
wꝛongtul takings away of him; which be clean contrary to the wzongful 


taking awap of mp Beaſt o2 anp other like thing. 5 
And this by law of nature, by which all men are free, and cannot be brought 
under the dominion of any, but acco2ding to jus gentium, viz. the caſe ofcapti- 
vity, from which our villenage came. And the confeſſion in the court of Kecozd 
is not lo much acreation as it is in ſuppoſal of law a declaration of ri 
villenage befo2e , as a confeſſion of other actions, though it is true as Litr 
ton ſaps, that it ſhall not bind his iſſues boꝛn befoze , becauſe the favour o 
* 8 them leave to falſiie. They were called ſer vi not a ſerviendo, but 
A IerVando, | | 
But allthis notwithſtanding J am clear of opinion, that if one raviſh my 
Ward, and take him out of mp pollefſion by w2ong, and after that am Teng 
him from him, and marries him, oz he marries himlelf during his nonage ; 
that in this cale J ſhall andmapbp — H— of Ward bꝛought a- 
gainſ} mp firſt raviſher recover not only damages fo2 the 
but allo the value of the marriage. And this is tobe maintained bp reaſon, by 
p2efident, and authoꝛity of bmx. "4 
_ Bprealon: fo he that obſerves well the nature of the caſemult confeſs, that 
if the value be not given againſt the ravither foꝛ che marriage hapning after 
(howſloever and by whomloever) he ſhall make the law utterlp eluſozpin point 
of marriage, fo: there is nocreature ſo 'nwvable, foeafilp audcloſelp to be con⸗ 
veped and kept as a man, ſo as he map be toſſed from man tomanto a hundꝛed 
in a ſhoꝛt time, his marriage map be clandeſtime out of the Church, and pet 
ſuch and fo manp at it, and ſo tovertly handled, but it ſhall not be poſſible to 
aſlign the certain perfonthat was a of the marriage, o2 elſe that offence 
map be aſſigned to him that is unable to anſwer the As in the caleof a 
woman covert, it her husband were not anſwerable ag befoze. And the raviſher 
hath no wꝛong il he be made to anſwer the value ol the marriage, though he had 
it not, foz the true guardian loſt it by his means. And J do nat regard what 
the w2ong-doer gains bp his w2ong, but what the owner loleth by it, when the 


law runs to repair the wzong. For if the ſtatute ol Weſtm. 2. cap. 14. ſap well, 


Caveat emptor qui ignorare non debuit quod jus alienum emit, much better map it 
be laid here, Reſpondeat raptor qui ignorare non potuit quod pupillum al ienum ab- 
duxit. And this is a juſt uſe ot law in odium ſpolitoris. Ste Conradius Lagus 
de plagiariis. It A. cozrupt the ſervant of B. who thereupon purlopns from his 
Maſter, the toꝛruptoꝛ ſhall anſwer the loſs in Duplo, whatſoever becomes ol 
the gods. Upon the realon here, ſe the like there, 456. WL 2 | 
oz preſidents: in boks of Entry, in boks of law, though ſometime the 
Queſtion tothe Jury in raviſhmentof Ward be by whom he was married, 
which cannot be but well, ag old bol of Entries in raviſhment 11. 17. & 18. the 
bok 33 E. 3. ff. Judgment 251. found the marriage, but no value, noꝛ by whom 
married, and lo no judgment could be giwen foꝛ the value, but foꝛz the damages 
only; pet the moꝛe books and pꝛeſſdents by much, are Married, o2 not generally, 
without asking by whom. And the anl wer ol the Jurp in moſt caſes is, That 
they know not whether married oꝛ not, [pet note, that it was much harder to 
find by whom married, than whether married at all; ] and therefoze then make 
their verdic continuallp, it married, ſo much fo2 the marriage beüdes damages; 
if not married, the body, and fo much koꝛ damages only. And then the judg- 
ment is conditional, but foꝛ the body and 12 damages, And it „ re⸗ 
2 urn 
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turn that he is married, then the plaintiff ſhall have a ſcire fac. fo2 the value of 
the marriage found by the Jury 33 H.6.3. and 45 E.3.16. And 9 H. 6.61. Ba- 
bington agketh the Jurp whether the Ward were married; generally, then an- 
ſwer, No, pet the verdict is made condiſfional.ſo much fo the value il he be mar⸗ 
ried, genera 2 without laping by whom. 8 
Note in thele tales where there is no marriage found, and pet the verdi giveg 
the value, it he be married oꝛ ſhall be married bekoze he can come to the un- 
married, it follows that this mult extend to marriage bp whomloever. To the 
ſame effect is 21 E.3.44. and 19 E. 3. ff. Judgement 123. and 19 E.3. Fitz. fudgemene 
172, and 17 E. 3. ff. Judgement 116, 29 E. 3. 24. Coke lib. ent. pl. 8. ſcilicet ultimo in 
. : | 2 
: theſe boks and p2eſidents of marriage found generally, not ſaping by 


At a Ward be raviched within age and a wait of right of Wardbe bꝛought, 
defendant map plead that he is come to age, hanging the wꝛit, foꝛ that is to 

demand the body as a Ward. But if it were a wit of raviſhment of Ward, 
it would be otherwiſe, 9 E. 4.50. 37 H. 6,7. and 24 E. 3.49. And the old bok ol 
Entries warde en raviſnment 18. enquires whether the Ward were married, oz 
come to full age, as inferring, that though he were not married, pet it during the 
raviſhment he were tome to kull age, the raviſher chould anlwer the value, be- 
cauſe the guardian could not now have his marriage. 

Allo Coke, lib. Intr. Raviſhment ule. the raviſher was condemned in 
value, when the Ward died unmarried and within age after the raviſhment,foz 
the guardian loſt the marriage. But note the Stat.ofWeſtm.2.cap. 3 5. in queſtion, 
is expꝛeſs in that caſe, ſo that caſe map grow bp fozte of the Stat. 


Another point is, that if the Guardian gets the poſſeſſion ot his Ward again 
unmarried after the r mt, he maphave damages foz the taking, but he 
ſhould not have the value againſthim upon the raviſhment : The reaſon is plain, 
and fo2 that ſ&, 27 H. 6. gard. fo. 118, which is the pꝛeſident old book of Entries, 

ard. tit. Raviſhment pl. 12. and the oldbook ot entries, gard. in Raviſhment 11. 
find inter alia, that the guardian could never have the poſſeſſion 


e the J 
of the Ward E 
Bur conch . 


poſſeſſor, and therefoze was not to anlwer but fo2 her own act; fo2 — 
poſſel⸗ 


2 


7 Dighy verſ. 
Fi derer. 


poſſeſſion, being from the beginning lawful and without wꝛong, tannot be wꝛe⸗ 
ſted to other mens wong. | 1 | 
And ſo in concluſion upon folcmn and ſeveral arguments of all the four 
Judges; judgement was given _— plaintiff, with a full andunioam con- 
ent of the whole Court, Nichols, Winch, - Warburton and mpſeif,which judge- 
ment was given and pꝛonounted in the Court, Paſcb. 14. Reg. Jac; & c. andentrey 
thus: ; | 
| 9 re quem diem bic venerunt tam præd. Franciſcus quam præd. Jac. & Katherina, 
Robertus, Johannes Woodford & Cuthbertus per Atturnatos ſuos præd. Et ſuper 
hoc viſis przmiſfis, & per juſticiarids hic plene intellectis, conſideratum eſt quod 
præd. Franciſc. recuperet verſus præfat' Jac, Katherinam, Robertum, Jobannem 
Woodford prædict' octogint' libras pro valore Maritagii præd. & damn ſus præd. 
ad decem libras & decem ſolidos per jurat* præd' in forma præd. aſſeſſa, nec tion qua- 
draginta libr & decem ſolid* eidem Franc. ad requiſitibnem ſuam pro miſis & cuſta- 
giis ſuis prædictꝰ per Curiam hic de increme nto adjudicat.Quz quideni valor & dam - 
na in toto ſe attingunt ad octogint' quinquaginta & unam libr. Et præd. Katheri- 
na,Robertus & Johannes Woodford capiantur ad habendum priſonam duorum anno- 
rum juxta formam ſtatuti, &c. Et pred, Franc. in miſericordis pro falſo clamore ſao = 7! 
verſus præfat. ac. & Cuthbertum de tranſgr. & raptu præd. unde pred. Jac;&Cuthber- 1 
tus per Jur. præd. ſuperius acquiet. exiſtunt : igitur iidem Jac. & Cuthbertus eant inde = i 
ſine die, xc. This judgement was reverſed in the Kings Bench, only, becauſe This judgement fe: 
there were no plegii de proſequendo entred fo2 the plaintiff, foꝝ thep t it not to — in the King: 
be within the remedp of the Statute of Jeoftails, becanle they it a penal 
Law, and ſo excented. But Haughton Juſtite was of a tontrarp mind. The pe⸗ 
nalty muſt be in the tertain impzifonment ol two years; foz the reſt is but atz in 
treſpaſs at the Common Law, 1 n 


G. Dig agaĩinſt Martha Fit x harberi CN Derby. 
5 | Waller. 


G Forge Digby bzings a Quare Impedit againſt Mattia Fit zbarbert, and detlares Quare impedir, de. 


the advowlon in fe, and pꝛeſented one Brown, and anted the next — 1 and the leine ; 
avoidance unto the plaintiff,and now Brown is dead,Ec. Martha ſaps, that Tho- alſo traverſed. 15 


of one Bamford the remainder to one Anthony Fitzharbert in fee, and then Murrai ese © + He A 


bert entred,and made his will, and gave the Wannoz;Xc.unto Martha fu her life. , So Safer 
and died, and then Brown died; and then ſhe pꝛeſented the Clerk, and traverſed- 4 85 See. 
without that that the ſaid Thomas Fit zharbert at the time of the grant made to ee. Bred | 


the l 3 : p . 2 Go. GL. SOC 2 * 
tiff replies and maintains his Declaration, and traverſeth without that that the ry 5 
laid Thomas Fit zharbert at the time ot᷑ the grant made by him unto the plaintiff; 
was ſeiſed of the ſaid Mannoꝛ toꝛ the term of the life of Bamford, prout the de- 
fendant alledged,and thereupon it is demurred in Law. | 
The cale in the argument J divided into four Queſtions, | 5 | | 
The firſt Queſtion, whether the defendants plea had been god without tra- 15 
verle of the ſeiſin in kee? 1 3 N | 
Another Queſtion, whether the defendant have not election either to traverſe 2, 
02 not, but to leave it as a confeſſion and avoidance, and then the traverſe hath 
come aptlp,as it is on the other ſide. . | 
A third; whether the now defendant h 


wing taken a traverſe hath not ſo lock- z. 


ed up the plaintiff as he hath no choite but to joyn upon that ta avoid infinity. 
Taſtlp, whether if the plaintiff hath power to reſo2t to traverſe the defendants 4. 
in- 


Digby verl. i 
Fit Sharbert. 


indutement to his traverſe, pet he hath taken that traverſe right, oꝛ ought to 
| have given it mozeſcope bp a modo & forma. | 
To the firſt point. To the firſt, 26 H. 8. 4. bp the opinion of Fitzharbert, is that upon ſuch account 
of ſeiſm in fe, cc. in a Quare imped. againſt Prior the defendant pleaded a grant 
. pn oo og of a Pzochein avoidance,the defendant needs not traverſe the ſei⸗ 
3 tin an lee becauſe it was a confeſſjon and avoidante, Quod nullus negavit, which 
ZZ, Ae eue, he. is leſs than a conceſſum only, Qui tacet conſentire videtur.. .. 
= - „It true allo that Brook makes a mirum of it in the abridgement of it, and 
gat; VT 2 E. 1 1. is to the ſame purpole thus: 5 
"Juan alſile if che defendantplead that I. S. was ſeiſed in fee and infeoffed 
n, the plaintiff map ſaꝝ that himſelf was ſeiſed in fe. and granted unto 1. S. 
0 life, who infeoffed I. D. upon whom he entred, without a traverſe as being 
contefled and avoided. | 


33 
OE, AN 2 
cher made ene 


icht of the 
= H. 8. 
| was ſeiſed * which, Ec. and pꝛelented, and then he bꝛought 
ſaid, that long after that he was ſciſed of the advowſon in 


But now tothe lecond point. Ag J incline that the pleaof the defendant 
might have ſtood without a traverſe, ſo I am clear of opinion that the traverſe 
added hn the defendant is better and moꝛe fure than the other part of the plea 

vi the traverſe would have been. And note that M. 26 H. 8. doth not ſap in 
that taſe that he might not traverſe, but (ne beſoigne) he ned not. | 
No foꝛ this knowthat though it bo true that a pꝛeſentation map make a fee 
ithout moze, that pou never have a declaration in a Quare Imped. that the 
aintiff did pꝛeſent the laſt Incumbent without moꝛe, but pou declare that the 
plaintiff was leiled-in fee and — oꝛ elſe * fee ſimple in ſome other, 
and then bzing down the advowſlon to the plaintiff, either in fee oꝛ ſome other 
cltate,and ſo are both 26 H. 8. 4. and 15 H. 6. f. Quare Imp. 71. betoze recited 
The xealon thereot is, That a pꝛeſentment alone in the plaintiff is militant and 
indifferent, and map be in ſuch a title, as may pꝛove that this new avoidance is 
the defendants, and therefoze pou muſt laꝝ the caſe ſo as bp the title pou make 
the pzelenfation paſt jopned to the title pꝛobe that this pꝛeſentation is pours to. 
Why then obſerve.there is in this declaration two points material, ſcil. a ſeiſin 
in kee andapzeſentation. - To the p2elentation the defendant hath given anſwer, 
but argumentalip by two affirmatives- one againſt another, and therefoze the 
traverſe to that is good, and without it, it is but reſponſum dimidiatum, and pet 
it is true that as well as pꝛeſentation, as the iſſue in fee, is to be anſwered fox 
the cauſe afazeſaid, {62 11 
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to part. 5 . ee e 
Nom the cales of late reſolutions are tlearly fo2 me, ſeil. 14 Eliz. Dyer 314.and' 


pleaded himſelf ſeiſed in fee ol a tlole adjoyning, upon the pot b ak. a treſpaſs, 
foꝛ default of ſenſe the other mas allowed to traverſe the ſeiſin-infe, and pet 
any leſs eſtate would have ſerved him fo2 a litence to put his beats into the 


Cloſe adjopning,but becauſe he took upon him to plead his ownelate eſpecially, 
he gives advantage to his adverſary ; and the tale we judged lately betwen 
Newman and More ſup. which alſo had been-fo2merly adjudged in that very 
PERL — thatTraverle map well be allowed, where thePlatiitiff was befo2e 
confeſſed and avoided, much mo2e here where the point traverſed was nd whit 
touched no? confeſſed. AR LD 22 
Now to the third point; J hold it clear, foꝛ theſe rules muſt ſtand undoubted, 


Actori incumbit probatio, & melior & tutior eſt conditio poſſidentis,fo2 when 


mult p2ove pours better than mine. | 


Why then take the caſe of 27 H. 8. 2. which is, that if one plead a alle plea, 8 A 
and his adverlary traverſe that with an Jnducement, whichallo is falle;yet nhe 


ſhall have advantage of his traverle.The caſe is there which is allo in 15 H.7.2. 
in treſpalg, the defendant pleads, that the plaintiff leaſed I. S. and bꝛings that 
term tohimſelfbp aſſignment. The plaintiff cannot traverſe the aſſignment 
and if he do, and it pals to him, he ſhall not have judgement, but pet in that tale it 
the plaintiffconvep himlelf to his own houle bp ſurrender, now he ſhall traverſe 
the mean aſſignment, and have advantage of it, being the firſt falfity. Now ſhall 
the defendant in that caſe tome again, to have that traverſe, and traverſe lur⸗ 
render? J hold clearly no;fo2 that were infinite;and lo hold in the tales cited 
betoze, ſcil. 14 Eliz. and 21 Elz. and ſupra in this bok Newman and Mores taſe, 
that there could not be traverſe upon traverſe. 


7 E. 4. 26. Aſſ. The Defendant pleaded that I. S. recovered the land againſt the That tat ould 
plaintiff, whole eſtate the defendant hath by Rogers, the plaintiff mapſap that ſerve upon a Nor 


* 


Third pee 
will recover anp thing from me, it is not enough koꝛ pou to deſtrop my title, burt 
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I. S. enfeoffed him after recovery abſque hoc, that the defendant hath his eſtate, guilty may be loft by 


now the defendant cannot traverſe the feoffment to the plaintiff. _. * ſpecial pleadings 
Pet note inthe cale 27 H.8. 2.if the defendant had pleaded not guilty, the iſſue. 


ſhould have been found fo2 him; — let a man take hed in pleading, fo? 
if he leave the general iſſue, oꝛ plead fal 

be allowed his fit replies o2 defences to the plea,and cale, ag it appears without 
reſpec to that that might have been pleaded better. | | 


And note that there are general iſſues, that need no inducement as not guilty, 
Nikil debet;ne diſturba pas, which is the ozdinary plea in thele caſes.But if a man 
will leave the general iſſue and controvert the title, he muſt inable himſelf by 
lome title of his own to do it, but pet that is not the pꝛincipal part of his plea, 

| u 


ely 02 unadviſedly, the other party hall Lee . _— e / + 
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Digby verl. 
Fitzharbert, 


ut a fozmal inducementonlp, and therefoze there et lenſe il pou will quar- 
— 5 e e the title efeonally — and ſu —— 1 Cake and 
do induce thar a title of mine ron) that — mp title,oo fox 
wean. dans recover bp pour L ſrength, and not by my 


that whenſoever a Traverleis taken apt and material 

— — ribe "he ene —— —— * — 1 fo? 285525 thing 

ae e defendant to accept ano averſe tendꝛed and 
e 

eg 20 E. 4.2. 12 E. 4. 6. 2 R. . eed, and the law and reaſon is 

{he keen pleada Keleaſe of of trelp v2 bzcakinghis Cloſeona certain 

he ſhall traverſe all trefpaſſcs 

afeoffment, he ſhall a all Aal mn befoz e; At a licente ſoꝛ 

aud after. hath the plaintiff — leave the traverle, 

eee. uſtification, ſcil. the Releale, Feoffment o2 Licence, 

e map alledgea trelpals hefoze o2 after & fo jopn upon the tr offered, 

is mdeed a Traverle after a Traverle , but rt is not a Traverſe upon a 

averſe te — 5 gs IJ gave mp rule, and as the caſe is here to one 

dꝛelenta Jo now note, when a man g an action of treſpals, 

aking e omg e — pe por — 

i — 72 n hich is the tau thought endant 

| it e fo now the treſpaſs 

e traverſed is a laintiff traverle the 

N do alen at is — —— is no . upon a traverſe. 

a teelpa — — the traverſe, to jon upon the tra⸗ 

— 4 — c it varies nat in that point, from the firſt 


other belt ee is —9 5 E. + 100. as is well collected in the end of 
_—_— — Sorry —— 1 N Danby. an Action of Waſte fo felling of Trees, and 
in Paramour and Vo- lang that the Lefle: felledand d them, the Pefendant confeſſes that he felled 
ralds Caſe, which vi- em but faith, that he — them in —— houſe abſque hoe that he 
e them. The plaintiff maps replp, that he let them rot,o2 any like caſe of waſte 
| he ngen « revert abſque hoc, that he employed them toreparations, and this indedis direclp to 
1 vhet falfiry is uſed the ſame t traverſe upon traverſe.Butthis A affirmclearlp bp another 
| to ouſt the party of Caution of mp A earths traverſe was not material, noꝛ to a point ma- 
| the benefit which terial, ; Top the ee e, might have declared of the ſelling onlp, and the other 
the Law giveshim. Joint was mer lurplulage. And therekoze though Th perhaps if the plaintiff ſad 
Le, os, jopned upon it,and ir had ken found {oz him, he thould have hadjudgement, pe 
1 "F< elearly he was not Hon to the Plea, as not final to the action, and theretoze 
2 . LEADS eee. clearlpin that tale, the plaintiffmight have demurred upon the Defendants 
2 Cache 706. Plea, as reſting a thing not material; in all which relfpecs it differs clearly 
OY ar 22 rom the mincipat caſe we lately judged,betwen Sir John Sherley and his wife 
| AUC 494 defendants againſt Barbara Wood ſup. in this Bok. When the tenant pleaded a 
. 7 2 zopnture made to the defendant, and acceptance of it after the hus bands death, 
y 2 279 2/4ye demandant map plead a refuſal, after the death of the husband, without tra⸗ 
verſing the acceptante , loꝛ it was not material ot her part to plead, but that 
muſt riſe of the part of the refuſer. 

Then there remains no taſe objected no2 tobe objected to withſtand me, but 
Sapcots cale cited 2 R.3.F.iflue 128. and the fame 22 H. 7. Co. Reports 97. which is 
inded the very lame with the pꝛintipal in 2 R. 3. it is but Townſend fo the le⸗ 
cond traverſe, and Cotteſmore againſt it. 

In 22 H.7. it is repoꝛted that after debate iſſue was taken upon the ſecond 
traverle. This is all the authozity (which J value not) foꝛ no doubt but that 
iſſue map be taken upon it, but the queſtion is, whether it can be inkoꝛced, the par⸗ 
ty ſtanding and demurring upon it, as it is here. 


Againlt this J oppole the Caſe judged. Paſche 37 Eliz. Rot. 2278. Woodroffe 
bꝛought a Quare Imped. againſt John Cotford fo2 the Vicarage of m__ * 
dd. 
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Midd. and laid that one Richard Leighton, Parſon there, whereunto the Vicarage 
belonged, did leaſe the Parſonage to Thomas LozdCromwel Gregory and Ri- 
chard Cromwel fo2 eighty pears, and that Thomas and Gregory died, and that 
Richard ſurvived, and gabe the leaſe to his Exetutoꝛ foꝛ ten pears, and the re- 
mainder Fe Francis 88 ye deviſ * es | 8 

That the Exetutoꝛ agreed unt9 t eto Francis, and after ten pears he 
entred, and bꝛings down that Intereſt unto the plaintH.who pꝛeſented one Au⸗ 
tony Anderton, and nom upon this avoidance he pꝛeſents again, the term endu⸗ 


ring. | 

The defendant Cotford ſaith that Gregory Comwel ſurvived, and granted to 
the plaintiff the firſt and next avoidance, and then granted his term to the de- 
fendants, and then the Church became void again, and ſo the defendant pꝛelent⸗ 
ed, and traverſeth abſque hoc quod præd. Richardus ſuperyixir Thomam & Grego- 
rium Cromwelprout,&c, | 

The "laintiſmaintainerh his declaration in omnibus abſque hoc quod præd. 
Gregorius did grant tothe plaintiff the firſt avoidante, prout, and chen demurred; 
and alter two oꝛ chꝛee Terms advice , it was adjndged that the Keplication 
was inſufficient in Law,and\o adjudged nibil Caprer-per billam; which in effete 
is all one with the pꝛincipal cafe, fo2 the pꝛeſentment fo2 the platntiffwas a- 
voided as here, and pet they traverſe the general title of the plaintiff, and that 
was the root of that pꝛeſen the plaintiff was not permitted to fo2- 
ſake,and to offer a ſerond traverſe to that that did avoid his pzeſentment,as the 
plaintiff wauld here inthe pꝛincipal Cale, fo this is a full judgement in the ve⸗ 
ry point. : : nA I 

Now to the laſt point, Ar the plaintiff ſhould be admitted to a ſccond traverſe, 4 point. 
pet he ſhould not have taken it ſo ſtriaꝝ and p ly to the eſtate fo2 rhe life of 
Buoford,becaule if the eſtate hab been 1 e of enyother,who had been de 
oz had been aupotherwiſe infufficient, fo that it could not tontain rhe plainriffs 
title to his avoidance, ithad been all one, a — Fortld Have 
been abſque hoc that Thomas Fitrbarbert wag tempore Conteſſtonis modo & 
forma prout, &c. fag that ory er allowed the defendant tomaſe of anp 
other ſeiſm, that might hade diſabled the grant as well as the lifeof Bunford: 
like unto the caſe of Conſmilicaſu. Where the demandant counts of an Aliena⸗ 
tion in fee, pet the defendant ſhall malte his traverſe to the Alienation modo & 
forma, and then the defendant ſhall maintain the iſſue by an Alienation in tee oꝛ 
in tail,o2 foꝛ life, fo2 they are all alike material. To this there tan be no 
anſwer given,but that the defendants plea upon that particular eſtate gives the 
plaintiffhis traverſe attoꝛdingly; which reto2tupon the plaintiff, thatimre 
he ny laid the ſeiſin in fee, he hath given the defendant jult advantage to tra- 
verle it. | 

This was mp opinion and argument upon this taſe, and mp bꝛother [Winch 
arguing befoze had holden that the firſt traverſe was well taken, anv the — 
not well, ſo he and J agreed. But my bꝛother [Nichols] and [ Warburton] had 
argued to the contrary. And lo it reſts. 


1 verſus Brathwart, Aſſumpfit. 
Nich. 13 Jac. Rot. 7 12. London. 


Hing was there, and to London back, and ſo to and from New. marker — w<-- - PZ LISA ; »h 
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Difference upon a 
promiſe paſt and to 
come upon a Conſi- 
deration. 


eee. ue. 


ol the pꝛemiſfes, the ſaid Defendant did pꝛomiſe the laid plaintiff to give him 


«+ 


Loo pound, and that he had not, c. to his damage 120 pound. | 
To this the Delendant pleaded Non Aſſumplit, and found fo2 the plaintiff, da⸗ 
mage one hundzed pound. It was laid in arreſt ol judgement, that the conſide- 
N 1 mow 
But the chiet objection was, that it doth not appear, that he did any thing to- 
wards the ni of the.pardon, but riding-up and down, and — . — 
w n he came there. And or this opinion was mp bꝛother [Warburcon|] but mp 
ſelf and the other two Judges were of opinion foz the plaintiff, and lo he had 
e ment. 21 . He 5 * 

.Faixſt,it was agræd, that a meer voluntary courteſie will not have a conſidera- 
tion to arg an Aſſumpſit. But if that courteſie were moved by a ſuit oꝛ requeſt 
ofthe partꝑ that gives the Aſſumpſit, it will bind;foz the pꝛomiſe though it follows 
pet it is not naked, but couples it ſelf with the luit befoze, and the merits of the 
party p2ocured bp that ſuit, which is the difference. Paſch, 10 Eliz, Dyer 272, 
Hunt and Bates. See Oneleys Caſe 19 Eliz. Dyer 355. | 

Then to the main point it is firſt clear, that in this cale upon the iſſue Non 
Aſſumplit all thele points were to be p2oved bp the plaintiff. - | 5 

I Chat the Detendant had committed the felonp. prout, & c. 

A2 Then that he requeſted the plaintiffs endeavour, prout, & c. 

3 That thercupon the Wefendant made his pzoof, prour,&c. 
4. Thatthercupon the Defendant made his promule, prout, &c. 

8 


Foz whereſdever J build mp pꝛomiſe upon a thing done at mp requelt, the ex- 
etůtion of the act mult purſue therequeſt, koꝛ it is like a caſe of Commiſſion foꝛ 


So then the iſſue found ut ſupra is a p2oof that he did his endeavour accozding 
to he e the iſſue could not have been found, foꝛ that is the difference 
between a pꝛomile upon a conſideration executed and executoꝛn, that in the 
executed pou cannot traverſe the conſideration bꝝ it ſelf, becauſe it is paſſed and 
incozpozated and coupled with the pꝛomiſe. And if it were not inded then acted, 


ue, #7 it is nudum pactum. 


4 Fat il it he executoꝛp, as in conſideration, that pou ſhall ſerve me a pear, 4 
will give pou ten pound, here pou cannot bzing pour Action, till the ler vice per⸗ 
foꝛmed. But if it were a p2omile on either ſide executozp, it neds not to aver 
perfo2mance,foz it is the counter-pzomile, and not the perfoꝛmante, that makes 
the tonſideration; pet it is a pꝛomile befoze,though not binding, and in the action, 
pou ,— lap the pꝛomile as it was, and make ſpecial averment of the ſervice 
done alter. | | | | 

Now il the ſervice were not done, and pet the p2zomile made, prout, &c. the 


- Defendant muſt not traverſe the pꝛomiſe, but he muſt traverſe the perfozmance 


of the ſervice, becauſe they are diſtinct in fac, though then muſt concur to the 


bearing of the action. ; : : 
Thenallo note here, that it was neither required, noꝛ p2omiled to obtain the 
pardon, but to do his endeavour to obtain it, the one wag his end, and the other 


his office. | 
Now then he hath laid expꝛeſi in general.that he did his endeavour to obtain 


it, viz, in equitando, & c. to obtain. Now then, clearlp, the ſubſtance of this plca 


is —5 fo2 that anſwers direalp the —_— the ſpecial aſſigned is but to 
info2m the Court; and therefoze clearlp, it upon the trial he could have pꝛoved 
no riding, noꝛ journeping ; yet any other effecual endeavour accoꝛding to the 
requeſt would have ſerved, and therefoze if the conſideration had been that he 
ſhouldendeavour in the future, fo that he muſt have laid his endeavour expzelp, 
and had done it as he doth here, and the defendant had not denied the pꝛomile, but 


the endeavour,he muſt have traverſed the endeavour in the general, not the ri⸗ 
ding, c. in the ſpecial ; which pꝛoves tlearlp, that is not the ſubſtance, and that 
the other endeavour would ſerve. This makes it clear, that though particulars 


ought to be ſet fozth to the Court, and thole ſufficient which were not on. 
1 | hict 


»- - 


— 


"mv Wilſon verſ. 81. 
Biſhop of Corlite.$ * 


which might be tauſe of Demurrer, per being but matter of fozm, and the lub⸗ 
ſtance in the general, which is here in the iſſue and verdict, it were tured by the 
verdict ; But the ſpecial is alſo well enough; fo2 all is laid downs? the ob- 


Andobſerve that Caſe 22 E. 4. 40. Condition of an Obligation, to ſhew a Wet + l 
there contains two parts, one a trpal per pais, ſcil. the gof ar 
; i of Thich the Tu 


ncy BE 3 
could not try, fo2 thep agree, That it the Condition had been to build a dule 
agreeable to the ſtate of the obligee, betauſe it was a caſe all pꝛoper fv2 the 
Countrep to tr, it might have been pleaded generally, and then it was aDemur- 
rer, not an iſſue, as is here. 


. 


Filſon againſt the Biſbop of Carlile Prohibition. 
Tr. 13 Jac. Rot. . | & 
| # 13) py 4 Gove. Hf 
J Homas Wilſon bꝛought a P2ohibition againſt Henry Biſhop of Carlile, and Cumberland. 
[ laid that there was within the Pariſh of Grayſtock, thig cuſtom foꝛ Brownlow. 
of Wooll amongſt others, That if any inhabitant have five Fleces d Wwtl 
oꝛ above, that then ſuch inhabitants after the ſhearing and binding up of the ſaid . 
five Fleces abſque fraude & dolo fideliter ſolvent Rectori poſt monitionem, &. Cuſtom of tything 
apud oſtium domus manſionalis ejuſdem inhabltantis infra parochiam pred. Decimam truly without view 
partem inde abſque aliquibus viſu vel tactu novem partium ejuſdem lanæ reſid. per of ”— APY 
Rectorem, &c, Habendum vel ſcrutandum in plenam, & c. And that the Parlorts, . 


Ec. have ſo accepted it; And then laps, That the Biſhop of Carlile on | 2 ee. , 
himlelf Parſon — — Er. the Biſhop pleads himlelk rhe arſon oz P44 2 . 4 
Commendatozpok the Church bp pꝛeſentation, Ec. the Countels of Arun. , 
del, and pet ſhews that his faculty and confirmation was ſo long as he ſhould a: = 
remain Biſhop of Carlile, which map well ſtand together, that he map be Par- See . E — „ 


fon abſolute, pet qualified bn his fatultp to hold it but foꝛ a time, and then to - / £0. 
this cuſtom demurred in Law. And it was this Term adjudged fo? the Biſhog > eee ja 
with one conſent ; foꝛ the ſubſtance of the pzelcription is laid that the verp tre eee, 
tenth is and ought to be paid without fraud, which is not pꝛeſcriptible, fo: it is ,£---.-- 9 
common right, then the lole point pzelcriptible is, that this is without view oz | Keuchel, 1 
touch ol the nine parts, which is in effect repugnant to the other, koꝛ when po Cu _- - 1 
have laid truth in the fo2mer part, ou lap the wap to fraud in the latter, toꝛ it s * 


againſt common reaſon that anꝝ man judge oz divide foꝛ himſelf, and then take © 2074 ee, 
choice or his own diviſion ; Againſt the rule of partition Lit. Fo: the truth of /” | 
tenth depends upon the pꝛopoꝛtion it holds with the nine parts; And theref ror 
foꝛ the pariſhioner, which is in the nature of an adverſarp to the Parſon in th 
caſe, to ſet out a part foꝛ the tenth, which he onlp affirms to be juſt, is ro give 
him meerlp power to tythe as heliſts, and the p2elcription'were ag reaſonable 
as to ſap plainlp, that then might let out what tithe they liſt. 
4 E. 6. 6. The Guardian that tenders a marriage, muſt pꝛeſent the perſon to 
the Ward. And it is a weak anſwer toſap, that if it be not a juſt Tenth he map 
refuſe it and ſue fo2 his due. Foz firſt he hath no means to be aſfnred er 
it be true oꝛ not;fo his ſuit map be cauſeleſs,fure he map be, it will be kruitleſg: 
But the law was pꝛovided not directlp to ingender, but to pꝛevent ſnits, rhere- 
foze pꝛovides, that things be done by indifferent means and perſons, that there 
be no juſt ſulpition of indirect dealing. 3 mm _ 
If a man were Judge in his own Caſe and judged amiſs, a Wzit of Exro2 
would redꝛels it; lo it a Biſhop diſturb, oꝛ would not admit the Clerk, he mi 
be compelled ; pet the Law p2ovides — that is, that pou have porrr ri b 
2 an 


— 


0 ; 7 4-4/4 Dean and Canons did leaſe bp indenture the ſaid Wannoz unto one George Sti- 


Ahe, $340. 


9 


Brown verſ. 
Coldſmith. 


and therefoze that pour means be ſuch as is likely to pꝛodute it, pou map chal- 
lenge the Array oꝛ the polls, pet you ſhall remove the venire fac. to another Gffi⸗ 
cer, as the Coꝛoner, where the Sheriff is ſuſpedted in Law by a pꝛoviſionalChal⸗ 
lenge afoze to avoid delay, which is a kind of injury. 


108 
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Brown verſus Goldſmith; 


Replevin. 
Tr.13 Jac. Rot. 607. 


Surrey. 


r 
4 " Doubleneky of plead - 


l Homas Brown plaintiff, againſt Thomas Goldſmith defendant, in a Replevin 
ing.. 


[ fo2 taking a bꝛaſs Kettle at Cobham in Surrey, 21 Apr. 12 Jac. the defendant 
avoweth, as Bailiff to the Dean and Canons of Windſor, that one Robert Par. 
Avowry for rent ſer- ſon held the place ol the Dean and Canons, as of their Mannoꝛ of Hampton Court 
— n the in the ſaid County of Surrey and Middleſex, by rent and ſuit of Court; that 
Upon tlie land adi Robert Parſon being ſummoned, did not appear at a Court holden in the laid 
plamiffto all pleas, WYannoz, that to2 ſuit he did diſtrain, and make Conulance, as inland holden 
of the Dean, Xc. the plaintiff conteſſeth the ſeiſinof the Dean and Canons and 
the teuure : But further laith that the leventh dap of April, An. . Eliz. the ſaid 


. k dolphe fromthe Annunciation then paſt foꝛ the term of 51 pears then next fol- 

- 252 lowing ; then he entered ante præd. rempus quo, and was and is flet thereof poſ- 
ee, ſeſſed, the reverſion to the laid Dean and Canons expectant. 2 

ys = avowant conkeſſeth the leaſe to Sridolpbe, but ſaith that by the ſaid leaſe 
Sat all Lets, Lawdays, and Courts there to be held, and all manner of Fines, He⸗ 
riots, Reliefs, Elcheats, Perquiſits and pꝛofits of Courts were excepted and 
reſerved, and that Sridolpbe being ſo poſſeſſed, did the 10 of ORob. 11. Jac. grant 
all his eſtate to one Butts, that Butts the 26 cf March. 12 Jac. bp his deed ſhewed 
fo2th, did grant all Leets, Lamdaps, Courts, cc. unto the Dean and Canons, 
And that they afterwards held the Courts, and the defaults of ſuits ut ſupr. . 
And that Goldſmith did diſtrain foꝛ the ſuit. 

The plaintiff demurrs foꝛ doubleneſg, and ſheweth foz cauſe, in that the de- 

fendant ſaith,the Courts be extepted, and alſo that the Courts be ſurrendzed. 
nthis cale Judgement was given foꝛ the plaintiff. | 

. Firlt, it was agreed by us all, that the exception (in the oziginal leaſe) of the 
Courts, c. was utterlp void, becauſe the Mannoꝛ by that name was granted 
which might not be recalled ; and anno? it could not be without a Court, only 
in the Kings tale it was otherwiſe. And by the ſame reaſon the ſurrender of 
the Courts was void, which were inſeparable from the Mannoꝛ, ſcil. the Court 
Baron. But then it was inſiſted upon that the plea was void, and not pleadable 
bp him being a meer ſtranger, foꝛ it was ſaid that this was a ſuit ſervice done 
from Parſons, the very Tenant,and foꝛ default of ſuit of parſons, he did diſtrain. 
Now the plaintiffconveped himſelf no intereſt to the tenancp,but only as a meer 
ſtranger did intitle another to the ſervice which by the books he cannot do, but 
pleadonlp hors de ſon fee. To this it was anſwered and reſolved by the Court, 
that this exception was true at Common Law, all avowꝛies fo2 ſervice were to 
be made upon the _ of the tenant. _ : 

And it is true if the Loꝛd will hold the courle of the Common Law in avow- 
ing fo ; Foz his choice remaius unto him ſtill to avow as at the Common Law, 
but if he will leave that wap and take the benefit of the Statute to avow as up- 
on land liable to his diſtreſs (as here he hath done) and ſo handle it as arent- 
charge, then the Stat. is indifferent to both, that the other map defend accoꝛding 
to the ſame rules, by the ſame reaſon, foꝛ now the pꝛivity of the perſon tenant is 
removed on both ſides,and the charge of the land is onip in queſtion. | 

Legem feras quam ipſe tuleris, petit is true there is no literal pꝛoviſion fo2 this 
2 _ law of 21 fl. 8. but the meer conſequence of reaſon changing, changes the 

A . - 

Now where the avowing was only upon the land, as in the caſe of cuſtomary 
pꝛofits, as a fine fo2 alienation oꝛ of a rent-charge, there the plaintiff y the 

om- 


WE 


.The King and Hunſdon — 


Count of Arundel and Howard. 109 
Common Law in ſuch taſes might plead any diſcharge though he were a meer 
ſtranger, and had nothing in the land, See 14 H. 4. 8. b. and 14 H. 8. 6. Halfpenies 
tales judged. a | 

The King and the Lord Hunſdon againſt the Counteſs — Chancery. 

of A rundel, and the Lord willi Howard. 

1? Chancerp there was a ſuit commenced by me as Attornep General inthe EPO, SPE 
behalt ot the Kings Majeſty and the Lozd Hunſdon as the Kings Farmer foꝛ Mx £2 34 

the Wannoꝛ of Welt Harſley and Aſalby in the Countp of York, againſt the Coun- E See. 
teſs Dowager of Arundel, and the Loꝛd William Howard and hi t; whi H , te 


England. 


The exception to diſannul this Act of Parliament was thus: The Bill paſſed 
firſt in the Vpper houle, by the conſent of the Loꝛds, which was ſent down 
into the Lower houſe, and from thence was returned with this indoꝛſement 
o2 ſuperſcription on the body ofthe Bill, A ceſte Bille les Commons ſont aſſentus 
avec la provilion annexe: But there is no p2ovifion extant npon pee that 
very Bill with that ſuperſcription oꝛ indozſement,and with the regal aſſent,and 
without any pꝛoviſo inded is filed with the reſt of the Bills and the Kings al⸗ 
ſent unto it, and labelled with the reſt, whereunto the great Seal is ſet, as the 
courſe is in pzivate acts, which are not inrolled without ſpecial fuit,as general 
acts are; foꝛ general acts are always inrollev by the Clerk of the Parliament, 
and delivered over into the Chancerp ; which inrolment in the Chancerp makes 
them the oziginal Necoꝛd (as it was reſolved in John Stubs caſe) but in pꝛivate 
acts the very body of the firſt Bill filed and Sealed as afozeſaid, and remaining 
with the Clerk of the Parliament, is the oꝛiginal Recod. | | 
The 1 tale ſtanding thus, the defendants Counſel pzeſs the Journal 
book of the Vpper houſe, fo2 there was no Journal book kept fo2 the Lower 
houle till the time of k. 6. Concerning this Bill which is thus in divers parts 
Quarto Martii prima vice le&a eſt billa concerning the Rings award foz contro- 
verſies between the Loꝛd Dacres and the heirs general of Sir James Strang- 
ways the younger, Xc. Cui quidem bill proceres aſſenſerunt. Item hodie miſſa = 
2 


19. O 1 


| 110 


be King and Hunſdon verſ. 
Count of Arundel and Howard. 


I. 


2. 


ad domum communem per Regium Attor natum & ſolicitat. Billa, & c. And after 18 
Martii hodie allata eſt à domo communi Billa, & c. cum proviſione eidem annexa. quæ 
prima & ſecunda vice lecta eſt, hodie commiſſa eſt Regio Attornato Billa, &c. And 
after 28 Marr. remiſſa eſt in dſomum communem per Attornatum Regium Billa, &c. 
hodie cum procerum conſenſu & aſſenſu cancellata eſt proviſio pro hæredibus maſ. 
culis Jac. Strangways — "op am cui titulus eſt, &c. St theſe the Acts, the 
lending ol it to the Lower houſe, the bꝛinging it from thence, and the tantell⸗ 
ing of the Pzovilo, all on this one dap 18 Mar. upon which they infer that the 
Commons being aſſented with p2oviſion, had not aſſented to this ac without 
p2oviſion, the lame being cancelled bp the Lozds, of their own heads. And lo it 
18 not anac of both Youles, as it ought ta be. | 

But it is clearlp reſolved by us all, that this exception was of no value, and 
conſider it aro e Act it leik ws 8 the gjournal,next by the Journal. 

6 ſelf hath nomention a d, but in the Jndozſement as bekoze, 
wherein what the P2ovilo was (if ann were) appears not. Mhy then if there 
were ind d no Pꝛobiſo, the aſſent of the Lower houſe was abſolute and perfect; 
fo2 the referring of itſelfto that that was not, hurts not, and the mentioning of 
it doth not p2ove neceſſarilp that there was luch a Pꝛoviſo, no moꝛe, but rather 
leſs than in the Earl ol Leiceſters caſe, Plo.390. the mention and recital of his 
ere there w E — beſundzp ways ſalvable, th 
| e were a P2ovilo, petit might belund2y ways la e, though it be 
not ertant,foz firſt if it were loſt bp the kalt of negligence of the Keeper oꝛ Clerk 
of the Parliament, that muſt not avoid the whole Ac. But luppole that a Pꝛoviſo 


were cancelled by the Lozds only, pet it might be ſuch a piece by it ſelf as this 


Act that remains might be perfect and compleat without it. 

And that the waps ſpeciall: 

Becaule it might be as a part bp itſelf of a ſeveral effect fromthe reſt of 
the Act, though all were not in one Chapter oz continent of the Ac, as it is 
—_— in Dive and Manninghams caſe, Plow 6,5,upon the Stat. 23 H. 6. of She- 

Bs. : . 

At might be a Pꝛoviſo meerlp idle, eluſo2y,oz as it is termed flattering, plo. 
564. — the tale ol Unton upon the Statute of Wills, and the Duke of Norfolks 
attaimder. | 

Thirdlp, the matter intended by this Pꝛoviſo might be ſoſufficiently p2ovi- 
ded fo2 by the Act it ſelfbefoze, as this were meer ſurpluſage, and then the omil⸗ 
ſionof it could not pzejudice. And to that opinion inclines 33 H. 6. 17 And 
that map feem to be the truth ol this, foꝛ the Pꝛoviſo ſeems to have been only 
to pꝛeſerve the right of the heirs males of Strangways, whereas there was a 
general ſaving in the Ac as it came from the Loꝛds, which ſer ved them as well 
ag others, and that perhaps might be infoꝛmed to the Lower houſe by the Kings 
Atturnep the 28 ol March when he carried it to them, as is laid; which might 
be the reaſon of the cancelling ok it. N 

So this is the ſtate of this Act, as it appears any wap in the Retoꝛd; out of 
which nothing tan be infozced ta annihilate the Act. And it doth not appear that 
the Loꝛds did cancel the Pꝛobiſo, but that it was cancelled the 28 dap with their 
tonſent, which 28 dap it wag in the Commons houſe, and bꝛought from thence 
ut ſuper, ſo it might be cancelled there, and the Lozds after confent to it. And all 
true and pꝛoper. And note, that there is a Journal ot that time of the houſe of 
Commons, and the Loꝛds enter not in their Journal the Acts ot the Commons. 
Chen take the Journal, it hath no mention of the effect of the P2oviſo, but in 
one place, and that is only by wap ot a ſum, not ot᷑ a full and tozmai ſentence, 
Fo2 if the Pꝛoviſo were indeed in no other foꝛm than is mentioned proviſo pro 
bæredibus maſculis, & c. it were ſenſieſg and void, and no man may divine what it 
was to the avoiding of an Act otherwiſe perfect. But now ſuppoſe that the Jour⸗ 
nal were every wap full and perfec, vet it hath no power to ſatisſie, deſirop oꝛ 
weaken the A«, which being a high Kecozd muſt be tryed only by it ſelf Teſte 
meipſo. Now Journals are no Keco2ds but remembꝛances fo2 fozms of pꝛoteed⸗ 
ings to the ecozd, they are not of neceſſity, neither have they always 3 

cp 
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They are like the Dockers uf the Pꝛonötarieg 02 the particular to the Kings 
| . Co.lib.2.34.and 16 Eliz. 33 1. of the particular. The laſt intended Par- 
Hament 10 Jac. if you be judged by the Journal, it was a large and well occu- 


pied Parliament, yet betauſe no Ac paſſed, no2 retoꝛd is of tt, It was reſolved 


by all the Judges to beno Parliament. BEET. 
The Journal is of god ule foꝛ the obſervation of the generalty and materi⸗ 
alitp of pꝛotedings and:deliberations as to the the readings of ann Bill, the 


iutercourles between the two Youles,and the like, but when the act is paſſed the 


Journal is expired. And in this Journal there appears but one reading ot the 
Bill in the N houle where it paſſed, which is unlikey. But if the Kecozd 
of the Act it ſeit carrpits deaths wound in it ſelf, then it is true that the parch- 
ment, no noꝛ the great Seal, either to the oꝛiginal A, oꝛ to the exemplification 
of it will not ſerve, as in the 4 H.. 18. where the Art was bp the king with the 
conlent of the Lozds (omitting the Commons) and was judged therefoze void. 
And he that oblerves the cale 33 H.6. 17. which was theonlp caſe relied upon by 
the Defendants counlel,ſhall find it la; and upon this rule the doubt to be con- 
ceived ſcil. unon the Parliament Noll it ſelf,notnpon the Journal. 

Fozthe cale was; that Sir Jobo Pilkingron being charged with a Rape, an 
Act of Parliament paſſed, that he ſhould be pꝛoclaimed, and ik he appeared not 
at the day, he ſhould be attainted of the fact, and papa fine to the partp grieved. 
Now being taken and bzought into the Kings Bench, he alledged that the Act 
(whereof tranſcript was ſent by Mittimus out of the Chancery into the Rings 
Bench) was not a ſufficient act of Parliament in Law, foꝛ the Act began with 
the Commons and there paſſed, and was indozſed ſcit baile aux ſeignieurs) but 
where the Bill was, that Sir John Pilkington ſhould anſwer befoze Pentecoſt 
next, the Lo2ds indoꝛſed the Bill thus. ö 

The Lo2ds granted oz aſſented that he ſhould anſwer befoze Pentecof 1452. 
which was the Pentecoſt twelve month. Fo2 the Pentecoſt next enſuing, ta- 
king this Bill to paſs ag of the firſt dan of the Parliament, did incurr ſitting the 
Parliament, fo2 the Parliament begun befoze. Pentecoſt 1451. and the Lozd# 
gave Pentecoſt 1452. and ſoſaid the Defendant there theſe twq' differing the 
Bill d have been returned to the Commons to allow o2 not. Now Priſot 
and Markham agkt if the Bill tame into the Houle after the Pentecoſt that in- 
curred during the Parliament, as conceiving that then Pentecoſt next enſuing 
mentioned in the Bill of Commons ſhould not have been in Law that Pente⸗ 
coſt, but the ſame the Lo2ds made a pear after, and ſo næded no return to the 
Commons fo2 a new conſent, but if è converſo. then otherwiſe. But that 
by later judgements is clear, that all Bills take effec and wozk from the begin- 
ning of the Parliament oz Seſſion, except it beotherwile oꝛdamed by the Act it 
ſelf. But in this caſe it is plain that the difference appeared in the bodpof the 
Noll of Parliament, not by a Journal Bok. And the very ccrtainty of the diffe- 
— — allo in the Noll, which appears not ſo much as in the Journal 
in this our Cale. 

And pet Forteſcue Chief Juſtite of the Kings Bench alter all done reſolved in 
that cale 3 3 H. 6. 17. that it was an Act of Parliament, and then would be well 
adviſed befo2e then annulled an Act of Parliament, peradventure it were belt ta 
referr it to the next Parliament. 


A, ba 


The other great point reſolved in this pꝛeſent caſe was, that whereas this ti⸗ The other grea: 


tie between the King in the right ol Francis Dacres ſtood partly upon the ſaid point. 


Act of Parliament, and partly upon a feoffment made by William Tozd Dacres, 
Anno 4 and 5 Phil. & Mar, and a re-infeoffment back again, whereby the ſtate 
was to grow to Francis Dacres, which feoffment the Defendants laid was not 
lawfully executed, and that point had been examined befoze the Council at 
York, inthe eighth pear of the late Q. Elizabeth the Defendants required the uſe 
of the ſaid Depoſittons, which the Rings Counſel contended ought not to be 
granted unto them, and lo the whole Court reſolved foz divers reaſons contained 
particularly, and at large in the decre ; which were thele : = 
Betauſe the ſuit was by Engliſh Bill in the very nature of a Neplevin to 7 
the 


9 . mE TIT 


— 
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Depoſitions without e ˖ ; am * 
depoſitions wi the title of frecholdof a whole Barony ineffect, without ann mixture of equity 
2. Becaule it was between Strangers to the remainder of Francis Dacres, bp 
which the King claims, fo2 there was thꝛæ {ons ot William Dacres ſtated be- 
koꝛe it — bw to Francis. * : 1 | 
*Sccaule the point put in iſſue wag an eſtate tail f ed by Thomas Loꝛd 
Dacre ( theeldeſt ſon of William Lozd Dacre then dead) in - <= of H. 6. 
2 A p2etended the feoffmcnt ſhould be as by a Kemitter avoided, ſo 
the nt was not dented but admitted, and e tail was not a whit ex- 
amined noꝛ p2oved, but all bent to deſtrop the feoffment, ſo that it was ſaid, 
that thoſe depoſitions ſmelt of _ and upon motion ought to be ſuppꝛeſſed, 
and therefoze ought not here to be allowed. | 
Becaule the Q2iginals of thole Depoſitions at York were all gone, and 
there were alls no exemplifications of them but in the hands of the defendants, 
lo that the King muſt fight with weapons aſſigned him bp parties adverſary. 
That this very point had ben bp the late Quens commandment very care- 
fullp examined in Chancerp 28 Eliz. only upon Petition, without bill and an- 
[wer, betwen Francis Dacres the Petitioner, andthe Earl of Arandel and his 
Counte[s, and the Loꝛd William Howard and his Lady defendants, as thep are 
now, wherein all the Interrogatozies were appointed to be peruſed by theChief 
Jukkice,and the examinations made not by the examiner, but bp certam Doco2s 
— Law. — tg time divers of thele witneſſeg that had been examined 8 Eliz. 
ere examin 


ſpecial direction in that caule fo? 
7. Thep were w ch tareful pzoceedings andreverend perſons as bekoze. 
8. They were bp conſent of parties, and the then defendants examined very 
manp witneſſes therein. But out of 


this curioſity it was infozced that the other 
depoſitions taken, no man knows how, were then either not known, oz not re⸗ 
garded,no2 ought now to be allowed. 
9. ——ͤ— —— chen were not allowed to be read here 
Depoſitions taken in was, betauſe the Court where then were taken was not holden competent, in a 
the Court of ene caſe of this nature, and fo: depoſitions tu he read inother Courts. 
Ae af lrccheld rf And we all held it dangerous to give a pꝛeſident in this Court with ſuch aſſi- 
fed in Chancery, Miance, and in ſuch a cale. And though it did not appear whether their in- 
: ſtructions then bare it, pet the refoꝛmations of late pꝛove, that it was not allowa- 


ble. 

. And though it were ſaid that thoſe depoſitions were allowed and given in evi⸗ 
dence by the Tozd Coke A general in 36 Eliz. upon an Office at 
Carlile taken befoze mp Loꝛd Chancello?, then Maſter of the Kolls, upon the 
attainder of Francis Dacres, which was alſo confirmed by mp To2d Coke ; pet 
that moved us little, both becauſe the caſe differs much between an Inqueſt 
of Office which admits a traverle, and this hearing which is final. And allo be- 
cauſe it is now contradicted and put to the — — ol the Court, which muſt 
give anſwer judiciallp, which befoze paſſed in ſilence. 


T asker verſas Salter. 
Treſpaſs. H. 13 Jac. Rot. 23 11. 
e. 2 : | 

Verdi& againſt Law * — bꝛought an Action of Treſpals of battery againſt Salter, the defen- 
's whether it can ſtye dant made juſtification bn conveping himlelk an eſtate by Copp, in a 
„buy che Statute. piece of ground, parcel of the Manno: of Church-bouſe, whereof Maſter 
w_ Kullen en ein was ſeiſed, and the plaintifk came upon it, and he laid his hands molliter; 
- . £00. WE. 


| A Gries: e ee. The plaintiff replied andconveyedhimlelf allo an eſtate by copp of another 
Wy; = 5. eg. 5. piece oꝛ parcel ofthe ſame — then laid that the ſame Walter Dean, t. 
I Lozd of the laid Mannoꝛ, had had fo2 him and his Tenants of this — - 
und, 


EE Stukely ve Kent * Don Diego verſ. 2 ues 3 

Underhill. Hall. Sr. Richard Bingley. 5 11 3 
round, a wap over the Defeudants pete, et. And thereupon iſſire taken and =. 
found fo2 the Plaintiff. _ IRC: 


And the better opinion of the Court was, That this was not holpen bp the 
Statute, becauſe indedthis was no iſſue at all; noꝛ thing noꝛ poſſible iſſuable, 
and therefoze the Verdict muſt alſo be utterly void; to2 a verdi cannot make 
that god, that the Court ſees cannot be in Law, ſo that this is the office of the , 
Court to judge. But payment pleaded to a ſingle Obligation, though it be not 
a ſufficient bar, yet it map be both in fact and in Law. 
And though it were laid, that the ſubſtance of the iſſue was no wap. And il 
it had ben laid in the iſſue by wax ol Cuſtome, the ſame evidence would have 
maintained it. So it was not but an Erroꝛ in fo2m. | | 4 
To which J anſwered, that ſince it is put in iſſue as befoze, ſo as it cannot 2 
ſtand in Law, their verdr allo is not to be taken againſt them, to mali them "7 
ſubject to an attaint, if in another fenſe it be falſe. . e 5 
And J lap, that if they had found a ſpecial verdic, that the cuſtome had ben 7 
foꝛ the wap as it ſhould have ben pleaded. Et f, &c. The Court would not have 3 
given judgment, as if the iſſue had ben found foz the Plaintiff, foz the ſpecial .. 
matter of the Cuſtome did not bear the iſſue, as it is taken upon a pꝛeſeription = 
void in Law. Andſa, the matter it is a verdic without an iſſue, and out of 
the dompals of the 1\l# | * 8 


Stukgley verſus Underbill. 3 | Replevind 
JR Fbard Stkeley plaintiff, and Thomas Underhill defendant . En Replevin je de- 


fendant, avow pur dammage feſant , le plaintiff plead que il ſuit ſeiſin in fee de un 
meſſ. & terre dun Acre, d'un autre meſſ. & terr. And that then two, and all thole verdict upon an Iſſus 
whole eſtate c. had common of fæding, Ec. in the place, and then convens to confuſed.guere;if this 
- Himſelf the other houſe and lands fo2 pears, and then juſtifies the putting in of — had been 2 
the Beaſts, le defendant traverſeth the p2eſcription, and found foꝛ the plaintiff. rer general. 1 
And though this pꝛeſtription thus contuſed fo2 ſeveral was groſlp faulty, yet ; 


the verdict did ſalve it by the Stat. This was this Trinity Term. | By 
| Kent and Hal). | Obligation. 115 
D Etwen Kent and Hall, Mich. 42, & 43 Eliz. Rot. 908. in debt pen an obliga- ue nd Fl 
B tion upon condition fo pay ten pound ten ſhillings; the defendant . pleads night. __ 4 
payment of ten pound ſecundum formam conditionis, ſurque iſſue, and verdict to2 the « 


plaintiff, and pet repleader was awarded. Se a like in Quare Infpedit beten 

Danby and the Archbiſhop of York, Hill.7 Jac.Regis Rot. 90 1, & 902. _ 5 
Juſtice Warburton repoꝛted a cale of one Armſeys, when dower was bzought {ſue inſufficient, «x6 

againſt the Feoffe of the husband, who pleaded detinue of Charters ; which 5 


is no plea but foꝛ the heir; whereupon iſſue was taken, and the verdic fo? the : * 
defendant, and Judgment given fo2 the defendant, and Erro2 bzought upon it, } 
but he could not tell what became ot it. | | 1 
Akter verdict it was moved, that the Habeas Corpus was returned Barthol. Mi- Amendment by puts 35 
les, vic. & Michael which was the Sheriffs ſirname omitted. And it was amend- ring che Sheriffs Sir. lt 
ed by tule. | name to a Return, 
Don Diego Servienti de Acuna, the Spaniſh Embaſſadour, Chancery. . 
. againſt Sir Rich, Bingley. .. e ee, & 5 Ik 
. ; 1 1 * ee , ö 3 
D Diego Servienti de Acuna the Spaniſh Enibaſſadoz, exhibited his Bill in * FL, , 55 Ze 2 2 bY 
Chancery againſt Sir Richard Bingley, upon the Cale ſupra, as P2ocurato?2 3 SS i 
general foꝛ all the King of Spains Subjects, and laid the gods to belong to the A Reanede. Wi 


Subjecs of his Malter generally, without naming any perſons certain, and A 11 
then laid the ſpoil at Sea there, ec. A * ih 


Bradſhaw verſ. 


Salmon. 


The Defendant demurred upon the Bill, and it was referred to mp bꝛother 
Nichols and mplelf,(c.the demurrer by mp Loꝛd Chancelloꝛ, we heard Serjeant 
Mountague fo2 the Embaſſado2 ; and Serjeant Crew and Hutton foz the Defen- 
dant ; and we Were of opinion; that the Embaſſadoꝛ was not to be anſwered ta 
this Bill, fo2 (to omit, that a Pꝛoturatoꝛ ought to ſue in the name of his Pꝛin⸗ 
* Embaſſador, how he cipal,) no man tan make a Pꝛoturatoꝛ foꝛ me but mp leik.; therefo2e the King 
may deal as a Procu- cannot make a ——— =_ all, mw of his Subjects, without their allow- 
n Ares 2 ante; that is, to the part of the Plaintiff. Again on the part of the defendant, 
the Embaſſadoz neither bp releale no? ſentence can diſcharge him againſt the 
intipal, from whom he hath no Pꝛoturation. Agam, the Office of an Em- 
aſſadoꝛ doth not 7 png pꝛivate, but publick foꝛ the King, noꝛ foꝛ 
any ſeveral Subject, ot ile than as it concerns the Ring and his publick 
Miniſters to pꝛotet them, and pꝛoture their p2otecion in fozein Kingdoms, in 
the nature ol an office and negotiation of ſtate; and therefoꝛe they map and 
ought to mediate, p2oſecute, and defend fo2 them oꝛ anp one of them at the Coun- 
til Table, which is as it were a Court of State. But when they come to ſer- 
tled Courts, which do and muſt obſerve eſſential fozms of pꝛocadings, ſci]. pro- 
ceſſus legitimos, then thep muſt be ruled by them, and not confound all fiules ; 
ercept tome Pzefidents could be found in Chancery. 6 
But we made norepo?t, becauſe we adviſed anoth ſe, whereunto both 
parties conſented. And we the Judges of the Common 


And 
we made a ſinalo der, whereof the 
to the Embaſſadoꝛ, 
baſſadoꝛ had — 


Star · chamber. Bradſhaw and Salmon. Covenant, 
Breviats to Juries. I? the Star-chamber between Bradſhaw and Salmon in an Action of Covenant, 
the ſame Salmon had upon the trial delivered Bꝛeviates to the Jurp, by 
means whereof 200 marks damages were given againſt Bradſhaw. Now the 
Plaintiff, when it appeared that there was no tauſe of damage in effec, but 
onip ſomewhat muſt be given,becauſe the iſſue bp not pleading the truth in fozm 
was paſſed Againſt him, and though the Plaintiff in this calchad an ozdinary 
remedy in Law, bp Attaint foz exceſſive damages; pet foꝛ the difficulty of p2o- 
Bill cannot lie againſt ceding in Attaint the Court gave him 160 pound damages here: Note, that 
a Jury for giving ex- the urn were not defendants, which pet thep might have been here in relpec: 
ceſlive damages. ok the Bziefs received. But J hold, that a Bill againſt them onlp foꝛ giving 
of exceſſive damages could not lie. 
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Heckins 7 eg Glanpile = Fiewere?, 
Caſe. Y Caſe. Allens Caſe. J Caſe. 
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— 


; Hoskins Caſe. 


Oskins ſued in the Eccleſialtical Court foz all the Tithes of the ground of conſulration ac d- 
one E ve, whopzapeda Prohibition upon ſurmiſe, ck the Quien was ſei- ing to the Libel. 


ſed of two parts of the Tithes, and had granted them to one Weſton, and fo con- 
veps them to another, to whom he had paid thoſe two parts. Now the Parſon 
bp Serjeant Harris, pzaped conſultation foꝛ the third part; but it wag denied 
him, becauſe his conſultation cannot be granted but acco2ding to his Libel. 
Therefoze he muſt libel foꝛ the third part de novo; Quære, if he might not have 
had a conſultation as to the third part onlp, 


Sir Thomas Sherleys Caſe, 


Gar Thomas Sherley being under pzotection, was bꝛought bp Habeas Corpus fu Habeas Corpus Cap. f 
Sl a. 


the Kings luit, and foꝛ the Subjec, but in the ſecond degre, the King might dil⸗ protection for the 
charge his own ſuit. s If any Act had ben done bp the King to fruſtrate the Kings debtor. 


the Common Pleas bar by one, who deſired to have him charged in executi⸗ 
on, bp reaſon of a Cap. utlegatum after judgment foꝛ his debt. But it was an- 
fwered by mp ſelf, and the Court agred it, that becauſe the Capias utlegatum was 


outlawzp, this was ſo; but a P2otection will hardlp doit, efpeciallp not being 
delivered oꝛ made known to the Cozoners. Now then the ig not inexecu- 
tion toꝛ the party, though he make his Election after, ſpecially as this caſe was, 
pt it was! id,thar th igh the Kings debtoꝛ w tution, by his boi 

ut it was laid, that tho1 e Rings debtoꝛ were in executi Tt 

oꝛ his lands foꝛ the King, yet the Subjec might alſo lay oꝛ take him —— 
on by his bodp. Foo the Statute 25 E. 3. cap. 19. (Where it laps, the Subjeas exe⸗ 
cution ſhall ceaſe till the King be latisſied) is underſiwdof fuch erecutions 
— the Ring may be pꝛejudiced, ſc. lands oꝛ gods. But the body is all to 
all. 8 


Glanvile & Allens Caſe. 


1 N the great Caule of Glanvile and Allen Defendants, in this Star-chamber at Bill anſwered and In- 
the ſuit or the Kings Atto2nep foꝛ offering Jndictments in the Kings Bench err. refuſed, cannot 
upon p2ocedings in Chancery after judgment and pe indirect dealings in be tk pro confeſs. 


that Caſe,they an[wered, but refuſcd to anſwer Interr. And upon motion it was 
reſolved by the Court, that the Bill could not in this caſe be taken pro confeſſo, 
becauſe it was anſwered, and denied by the anſwer. And therekoꝛe it was oz⸗ 
dered that they ſhould be put in Irons, and ſo moꝛe and moꝛe clogged till they 
anlwered. Yet J then doubted, foꝛ J conceive that the anſwering upon Interr. 
was the moꝛe perfect anſwer ; that being his own, the other as it were his 
Counſels. So that IJ counted the anlwer not finiſhed till the Interr. were al- 
ſo anſwered by reaſon of the courſe of that Court. 


Flowers Caſe. 
O Ne Blanche Flower bought a Title thus:That if he could recover it he ſhould 


pan 200 pounds, otherwiſe nothing. And now he was ſued in the Star- 5 Cad 

chamber fo2 the buying, and maintenance of ſuits after ; the buping was laid — nothing 

upon the Statute of 32 H.8. and out of time, ſcil. after the pear. So foꝛ that to be — without he 
recavere 


part he could not be queſtioned. r BY 

The maintenance the defendants Counſel ſaid was lawful , becauſe he had 
taken the ſtate of the land, ſo he maintained his own caule, pet he was ſenten⸗ 
ted fo2 that point. Foz it was ſaid, that till he had recovered it was not in effect 
and truth his, becaule he was to pay nothing if he recoverednot.Andit was not 
meant unto him to be given him freely. So all the while he maintained the Title 
at the peril of the owner. Beſides, this being a meer device and fraud, 4 

7 vꝛactiſe 


— 


Miciſtead verſe Walter — Blackford verl. 
Bradſhiaw. 8 F:iggot. 2 Ain. 8 


p2actiſed by a Solicitoꝛ to ranger ts (ont another mans title to follow; 
upon a caſual match was to be met withat in time. 


Quære, if this will lie unon the Statutes at the Common-Law-Courtg. | 


| =” no no» »  Withſtedd verſus Fraupaw. 
ny a ets ood P.14 Jac. Rot. 2178. 


244 . 


| F 7. 1ckiead recovered againft Bradſbaw'60 poumdy debt, and 46 ſhillings 8 

the body of the De. VV pence damages, andnow this Term Bradſhaw wag bought 11 the Bar 

fendant in. the Com- D N Habeas Corpus ppocured by hig Bail, with purpofe to ſave themlelves. And 

mon Pleas after Writ Io both the Plaintiff p2aped that he might be committed in execution; and alſo 

of Error brought by the Bail, that he might be received in their dil e. But it appeared to the 

him Court, that Bradſhaw had already bꝛought a Wit ot Erroꝛ which was allowed 

by me, and the return o it not pet tome; ſo that the Court was diſabled either 

to award execution, oꝛ to 1 —— him in exetution. And this alſo was the cauſe that 

the Bail could not be diſcharged; foꝛ the end ol the Bail is not onlp to bʒing the 

body, bitt that he come 11 the Court attoꝛding to the meaniug ol the Bail 

which cannot be in this cale,becaufe of the Wit of Erroꝛ, fo2 the Entry in dil 

charge of the Bail muſt be, that the Defendant reddidit ſe to the Court to be in 

e e Plaintiff will, which cannot be fo here. And Qoære, whether 
(not 


hath not fodrſabled this defendant by higown act, that the bail is foꝛfeited 
tote, the Batl have not diſableythemfelves)though afterwards he mocieded not 
in his Wꝛit of Erroꝛ. And lo exerntion maybe takenhere. 

But note, at afterwards this Term Bradſhaw the Defendant was bought 
again to the Bar by another Habeas Corpus, and the Plaintiff pꝛaped him in 
ert which was granted, becauſe the day of the return of the Wzit of Er- 
r 1055 paſſed, and he had not cauſed the Keco2d to be removed, and ther koꝛe 
this ourt was re⸗ enabled to award execution. | a 


a Walter verſus Piggot. 
= = E Tr. 44 Eliz. Rot. 1031. 


Septuagint. for Septin- \ \ 7 WMiam Walter bzought an Action of Debt againſt Thomas Piggot, and de- 


| clared, that the Telendant ſod bound to him in ſeptingent. & quinquagint. 
libris, and pꝛoduted his wꝛziting obligatozp, upon oyer whereof the woꝛds were, 
ſeptuagint. & quinquagint. libris. Whereupon the defendant pleaded the variance, 
and thereupon a demurrer, ay adjudged foꝛ the Plaintiff, that it was no cauſc 
to abate the Wꝛit. And the defendant put tofurther anſwer, who pleaded non eſt 
ſactum. And the Jury found, that the afozeſaid wꝛiting obligatozp de ſumma 
ſeptuagint. & quinquaginta librarum, per quod prædictus Willielmus Walter per bre. 
ſuum ext git de præfat. Tho.Piggot inſra- ſcript. ſeptingent. & quinquaginta libras Was 
ſealed and delivered by Piggot to Walter ag hig ded ; (ed utrum ſuper tota materia, 
&c. And thereupon the Court adjudged, the Plaintiff ſhould recover the 750 
pounds demanded, and damages and coſfs. Note, there was nothing either 
pleaded bp the party oꝛ found by the Jury, that it was meant fo? 500 pound; 
upon this judgment a Wꝛit of Erroꝛ was bꝛought, but it appears not what was 
done upon it. 


gent. 


Blackford verſus Alkin. 
Tr. 14 Jac. Rot. 2376. 


Homas Blackford bzought an Action of Treſpaſs againſt John Alkin oe taking 
his Hoꝛſe. The defendant pleaded, that one John Holt was ſeiſed in te, and 
fo ſeized, granted ã Kent of 4 1.pcr annum to John Alkin with clauſe of diſtreſs,and 
conveys the rent to the defendant, and foꝛ 40 s. he diſtrained. 

The Plaintiff replied, that long befoze the grant ſuppoſed william Holt was 
ſeiſed, and had iſſue John Holt the elder, and John Holt the pounger , that he 
deviſed his land to his laid two Sons in tail, and died. That John the _ = 

ithou 


Box verlt.. Napper var : 
Barnaby. 8 Jaſper & George. 


without iſſue, and that John the younger had iſſue A. and died, and that A. gave 
licenſe to the Plaintiff to put in his hozle , abſque hoc quod præd. Johannes Holt 
pater fuit ſeiſitus in domino ſuo ut de feodo, prout. Sur que, iſſue, and found fo2 the 
Plaintiff. And it was ſaid in arreſt of Judgment that there was no iſſue, foz 
it was not picaded, that John Holt pater Was ſeiſed in fie as the traverfe, mas. 
Bur pet Judgment was given fo: rhe Plaintiff; .fo2 thongh'pacer be added, net 
ored; Johannes Holt prout the Defenbant alledged, binds it ko that perlon that che, 1 
Dekendant had pleaded, and that pater is but John, and can do na gurt, clyecialin 6 802 
ſince it man ſtand true that he was pater, ag it had ben traverſed abſque hoc 

quod præd. Johannes Holt generoſus, &c. otherwiſe" it had ben abſque hoc ad præd. 
withetmus Hoft, which could not be taken foꝛ the ſame perſon; pet perhaps that 
might have ben amended, though hardly. : | 
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Box verſus Barnaby. Caſe. 


Ox an Attozuep bꝛought an Action upon the Cale againſt Barnaby foz theſe Strome) 15 called a 
' wodds ; Thou art a common maintainer ok Auits, and a Champertoz, and J. in wonloms Re- 
x wilt have the thzown over the Bar the next Term. And after a verdic fo2 ports 19. the ſame cafe 
the Plaintiff, upon a motion in arreſt of judgment the Court gave judgment adjudged as here. 
foꝛ the Plaintiff onſy upon the woꝛd Champertoꝛ, foꝛ there is maintcuance law⸗ 
kul and unlawkul, and where the woꝛd is indifferent it ſhall be talen in mitio- 
rem partein; nom an Attoꝛnep may and ought by his office ta maintain his 
Clients cauſes. And pet in an Action of Maintenance he cannot plead nat guil- 
tp, but muſt juſtifie. And an Attomep map well be ſaid a common maintainer, 
becauſe he is common to as many as will retain him. And the wozds of thiow- 
ing over the Bar are utterhnof an uncertain fenfe ; but indexed it is a ſlander 
to oy m DO ena. ap his vocation of Alttozney ta he a Champertaz., oz 
that is not oni beyond but againſt hig office. And thereloze 30.0221. E. 1, Rafal, ms 
Tit.Champerty F xt Pfeaders and Attomeps take to Char And 1 
I hold, that —.— follow a Cauſe ta be paid in graſs, when it is re⸗ 45 
covered, that is Ch q | eee wy 
But when it 7 — that the woꝛd [ Champertoꝛ] mas a woꝛd ot Art . 4. 
not to be underffod bp the vulgar , and lo na damageable ſlander no moze than | 5 
wozdsm Latin o2 Welſh , except pou fay, that the Hearers widerſiwd it; it 


was reſofved, that this being Engliſh, and ok a certain and ſingle ſenſe, the * K 
Court cannot doubt but it was underſtod. | : 


Napper verſus Jaſper & George. 
| Tr. 14 Jac. 


1 an Action of Trelpals bꝛought by Robert Napper againſt Charles Jaſper and 
1 Robert George; iſſue was taken, that Richard Johoſan P2ehendarp of the 
Pꝛebend of preſton in the Church of Sarum, and all his Pꝛedeceſſozs 77 
rieg, cc. had uſed time out of mind to kep a Shepherd or certam ſhep ot theirs, 
following the ſame ſhep fo2 the better kepiug of them, feeding together in a 
certain paſture, from the ſhep of Thomas Earl of Suffolk in the ſameplace, and 
the iſſue was found accozddingiy.And it was moved, that this was a void verdic, Verdi& ſeeming a- 
foꝛ the pzeſcription was ſenſlels and could not ſtand, that the ſhep could be kept eint Lov and kale, 
time out of mind from the thep of the Earl of Suffolk being but one mans life. 
But pet judgment was given arcoꝛzding to the verdic fo: the Plaintiff, foꝛ the 
ſubſtante af the iſſne was the keping of the ſhep of we id 2 — 
er, and the other part was but a conſequent of it, eby they 
ept from theſhep of the Earl. 


Brickhead, 


118 Brickhead ver. 5 Shelton + The King ver. 8 
Biſhop of Tork. & Montague. Biſhop of Roc heſter, Sc. 


Q. Imped. Brickbead verſus Biſbop of York and Coke. 


v. Caſe. N a Quare Imped. betwen Brickhead Plaintiff, and the Archbi of York 
] an ie Defendant, foꝛ the I, Leeds. Alter — axengs Lo and 

| one oꝛ two a ts at the Bar, it was found in the Wzit inſtead of vicariam, 
ing of an O- Vaccariam. And ſo it wag pꝛaped to be amended, whereupon the Curſits2 was 
ö called into the Court. And betauſe it appeared to the Court by his Bok , that 
his inftructious were vicariam, and he depoſed that the tilting was delivered 

ho accozdingly, he was oꝛdered to amend the Wzit in open Court, and ſo 


riginal 


Shelton verſus Montague. 
Hil. 13 Jac. Rot. 2 072. 

Illiam Shelton Eſquire bzought a Pꝛohibition againſt Richard Montague, 

and declared, that where he holds and occupies, and by ten pears laſt 

paſt held andoccupied an hundꝛed acres of Land, and ten acres of Wood, Iping 

within the bounds of the Pariſh of Stamford Rivers in Eſſex , within a Park 

there called Ungar Park, being part ok the ſaid Park, which extends it ſelf as 

well into the of Ungar as Stamford Rivers. And w William, 

and all theo 

6c. time out 


ed, 
moved in arreſt of 


, which 


land — the Pꝛe 


Cuſtome in the place , which was 
f intereſt and 


arſon that recetved it. f ö 7 

ut the Pꝛeſtription inded amounts to this, that the Occupiers oꝛ Pariſhio⸗ 

ners have ben time out of mind diſcharged of all Tithes by papment of four 

pound per annum, foz every Modus Decimandi ig a diſcharge of the natural Tithe, 

1 diſcharge, as it is relolved in the Parſon of Pyekirks 
cale, Dyer. 


Dominus Rex againſt John Biſhop of Rocheſter, 
and Jackton his Clerk. 


A Quare Imped. was bꝛought by the Hing againſt John Biſhop of Rocheſter 

and Edm. Jackſon his Clerk, and declared, that Quen Elizabeth was ſeiſed 
of the Adbowſon of the Church o Milton by Graveſend in grofs, and pꝛeſented 
one Soan, who at her Pꝛeſentation was, #c. and now the Church is void by the 
death of Soan, and it appertains to the Ring to pꝛeſent. The Biſhop and his 
Clerk plead , that befoꝛe the Quen, cc. Edm. Biſhop of Rocheſter was ſeiſed of 
the ſaid Advowſon, and collated one John Jackſon, and then wag removed to Nor- 
wich, and then in the vacation Jackſon died, and the Quen pꝛeſented Soan; And 


now San being dead, it belongs to the now Biſhop, Ec. who collated = — 
mun 


— 


Paryval? Noa 5er 
Dale. Budden. 119 


Edmond Jackſon , who is Perſona imperſonata, &c. abſque hoc that the Quen was - 
ſeiſed of the Advowlon, prout: and the Jurp found, that the Advowſon in fe | | 
was pꝛeſentable by the Quenbp two turns contiguous. And by the Biſhop foꝛ 

the third turn. And that the Queens firſt turn was ſatisfied vp the pꝛeſentment 

of Soan, and that this is the ſecond fo2 the King, and concluded, Si ſupra tota ma- 

teria, the Court doth judge that the Quen was ſeiſed ol the Advowſon afazeſaid, 

ut de uno ꝑroſſo per ſe ut de feodo & jure. Then the Jurꝝ found ſo, it not then con- 

trary, And though this Verdict did uot find the iſſue fo2 the Hing, fo2 the iſſue 

was to be underſtod of the whole Advowlon, pet becauſe it did clearly appear 

to the Court bythe verdict, and that not out of the iſſue, that this pꝛelentation | 
did of right belong to the King, therefoze the Court did award a Wzit to the E, 
Biſhop —— King, and ta remove the Elerk of the Biſhop, and to this allothe * * 
Biſhop aſſented, which was fo entred in the recozdof the judgment. 4 


Parry verſus Dale. Obligation. checg. 2 : 
Paſch. 4 Jac. Rot, 531. — 


Gra get 6 — Fad wo . 

T Homas Parry bꝛought an Action of debt againſt William Dale fo2 500 pound Sears 2 u een 
upon an Obligation dated the 16 of September; An. 4 Eliz. Dale the defendant ee eee, 5 

demands Oyer of the Obligation, and it was read in thele woꝛds, Noverint uni? ,., a. 

verſi per præſentes nos Richardum Oldſworth & Willielmum Dale, Cives & Groceros 4 

London, teneri & firmiter obligari Thomæ Parry generoſo, in quinquegintis libris legalis 

monetz Angliæ ſolvend. and the defendant after Oyer of the condition pleaded an 

inſufficient bar, 7 Parry demurred, and pet judgment was giwen a⸗ | 

gainſt him, the whole Court conceiving that the Bond was naught, betaule 

quinquegintis Wag no Latin woꝛd at all. But the caules coming bp wzit of Er- Obligation falſe Latin 

roꝛ befoze the Judges inthe Exchequer Chamber, 11 Jac. after many debates or no Latin in the 

and pefidents ſ&@n and peruſed Ter.Paſch. 14 Jac. the cauſe was ended by the mee ſuns, 

diation of the Judges, and zoo pound you by o2der to Parry, and ſo general bi 

releaſes from each to other. Fo2 mp ſelf andmoſt of the Judges were of opi⸗ 560 

nion, that the Bond was gerd fo2 500 1. but the chiet Baron fiuck, being one of 

them that gave the judgment in the Rings Bench; 


Wood verſus Budden. Treſpaſs. 
Paſch. 14 Jac. | 


IE 
2 2 J 


W Ood bꝛought an Action of Treſpals againſt Budden, and declared in the Aue ve Keel. =: 
newaſſignment in a clole of paſture in Tollard Royall; the Defendant u, 722. jy 
pleaded, that william Earl of Salisbury was ſeiſed as in fee and right of an an- | 5 
cient Chaſe repleniſhed with Der, called Cranborn, and ſopzeſcribed in liberty 15 
of Chaſe, and that the ſame Chale did extend it ſelf as well in and thꝛough the Fr: 
laid $ acres of Paſture, as in and though the ſaid Town of Tollard Royall, and | 
juſtifies the Treſpaſs foꝛ nſeof the Chaſe. The Plaintiff maintains his de- P 
claration, and traverſeth, that the Chaſe doth not extend it ſelf as well to the 9 
$ acres as to the whole Town. And this iſſue was tried at the Bar, and kound 
ko: the Plainfiff, And now it was ſaid in arreſt of judgmeut by Finch Serjeant, ; 
that this iſſue and verdic were faulty, becauſe if the Chaſe did extend to the 

$ acres only, it was enough foꝛ the Defendant, and therefoze the finding ol the C 
Jurp, that it did not extend as well to the whole Town as ts the 8 acres,did not : 
conclude againſt the defendants right in the $ acres, which was only in queſti⸗ 
on. But it was anſwered by the Court, that there was no fault in the iſſue, much 


leſs in the verdict: (which was acco2ding to the iſſue ;) but the fault was in the a | 45 
defendants plea that now takes the exception, foꝛ he puts in his plea moze than verdic _ — - it 
he needed, ſeil. the whole Town, which being to his pwn diſadvantage, and to the 8 3 We 
advantage of the Plaintiff there was no reaſon fozhim to demur upon it, but 7 
rather to admit it as he did, and ſo to put it in iſſue, And lo judgment was gi⸗ 5 
ven fo2 the Plaintiff, | 14 


S mal et 


* 


Hnales verſ. Lord Darcy verſ 
Dale. S Markham. | 


— 
— 


S | Smales verſus Dale. Ejectione. 
* | j Tr. 12 Jac. Rot. 2141. 


$0772 2 . Ohn Smales bꝛought an Ejectione firme againſt William Dale of the demile of John 
eee . 2 Berriman, and upon Not guilty the Jurp found, that one William Watſon was 
'G . 8 2 ſeiled of the Land in queſtion, and had iſſue Allen Watſon and Anne Watſon by 
_ gs one Wife, and william Watſon by another, and deviſed this land being holden 
EC re DYED e e, in Knights ſervice of the late Queen unto his Wife during her widowhod, the 
* Hates. “ xemainder to William the pounger, and died, and that his wife entred into all 
e e 5 01.592. the lands ; and that Allen made no actual entry into the Lands, but died with⸗ 
7 4 
er. wg. out iſſue, and then — 6 wife married, and william Watſon the pounger Son entred 
. and infeoffed the defendant, upon whom the Plaintiffs leſſo2 being fon and heir 
of Anne the ſiſter of Allen entred, and made the leaſe to the Plaintiff , who be⸗ 
Eatry by one Tenant ing actually cejeced bꝛought his Ejectione Firme of the whole land. And it was 
ob 2 lerrices adjudged foꝛ the plaintiff, as to the third part only which deltended to Allen not⸗ 
withſtanding the demile; fo2 it was reſolved, that the wifes actual Entry did 
woꝛk to an actual Entry allo to Allen the heir foꝛ his third part, whereo he wag 
Tenant in Common with her. Foꝛ it was laid, that the 1 ok one Tenant 
in Common might be in thꝛee manners , either in the name ok her ſelf, oꝛ her 
fellow (w were moſt clear;)'o2 generally (as this Cale is) which ſhall be 
always taken acco2ding to right as being under conſiruction of Law , and 
therefoze ever conſtrued lawful ; o2 laſtly, Entry claiming all expꝛeſiy, which 
et cannot diſpoſſeſs her fellow, foꝛ her poſſeſſion is over all lawful as well be- 
oꝛe ſuch claim ag after, ſo that there is no poſſeſſion altered bp ſuch claim, and 
then aſole claim without moze can never change the 3 and without a 
change of poſſeſſion it remains as befoze. And therefoze a Copartner, a Joyn⸗ 


a4 
tenant, oꝛ Tenant — — tan never be diſſeiſed bp his fellow, but by an 


actual Ouſter; and therefo2e in fuch a Caſe, if a Tenant in Common bꝛing an 
Action of Treſpaſs againſt a Stranger alone, his Action ſhall be abated by 
pleading him Tenant in Common with another, howſoever his Entry were 
made, which p2oves that the Entry of one ſerves foꝛ all, foz elle then could not 
jopn in an Action of Treſpaſs, | 


— F "OF — 
Star- chamber. Lord Darcy of the North againſt Gervaſe Markham. — | 


The Lo2d Darcy of the Noꝛth ſued Gervaſe Markham Eſhuire Th the Star- 

E, | chamber, and the caſe fell out to be thus, That they had hunted together, and 
AX... The defendant and a Servant of the plaintiffs,one Beckwith, fell together by the 

PLN Lee arg in the field, and Beckwith thzew him down and was upon him cuffing 

— - 4 of him, and the Lo2d Darcy took him off and repꝛoved his Servant, and pet 

Zee Cee, 51 Markham thid him, charging him with maintaining his. man. And the Lo2d 
Scar-chamber puniſh- Darcy replied, that he had uſedhim kindly, fo2 if he had not reſcued him from 

N = provocation to a hig man, he had beaten him to rags. Whereupon Markham Wꝛote five oz fir 
it * Letters to the Lozd Darcy, and ſubſcribed them with his name, but ſent them not, 
wy 4-2 but diſperſed them unſealed in the Pields, whercof the effect was, that whereas 
7 4 14 4 the Loꝛd Darcy had ſaid,that but fo2 him his man Beckwith had beat him to rags 
eue, 464. ye lied, andasoftenashethould ſpeak it he lieb, andthat he would maintain 

with his life; and then laid, that he had diſperſed thoſe Letters that he might find 

them, o2 ſome body elſe might bꝛing them to him; and concluded, that if he were 

deſirous toſpcak with him, that he ſhould ſend his Bop, and he ſhould be well 

uſed. This Caule was effectually handled at the Common Law, not enfozced 

by the Kings ——ͤ— the defendant had no knowledge of the Pꝛo⸗ 

clamation, no2 by likelyhod could have, it was ſo ſon after the Pꝛoclamation; 

but the Plaintiffs Counſel by direction of the Court left the Pꝛoclamation, 

and yet Markham was cenſured and fined 500 pound, the rraſon of the ſentence 


was, that this was a compounded  mildentcanour, fo2 the Letter thus ——_ 


. 
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| | Caſe. , ames. | | 2 
was in the nature ot a Libel ſlanderous and defamatozp to mp Lozd Darey ; and 
the other point was, that there were no direx Challenge to my Lozd 


Darcy to fight, vet in pꝛovocations to it, and as it were to call 
and challengemp Darcy to challenge him. And though the Caſe was ſome- 
thing avated, that it was to a Per ot the Gealm pet the cenſuring ol the 
Fact role out of the nature ok it, not out of the Circumſtance of the per- 
ſon. And J inmplentence ſaid, that the Law did not allow anp man to ſtrike 
in p2ivate revengeot ill wozds. And the reaſon of the wiſdomof the Lain 
that was, becauſe there was nop2opo2tton betwæn woꝛds and blows ; but he 
that is ſtrucken map ſtrike again; But it ts true, that there is a judicial com⸗ 
bat allowed befoze the Conſtable, if a man be called Trapto? , and in this caſe 
fo: matter of ſatisfaction in point of Honour (as it is called) that was left 
to the Loꝛd Marſhal, as a diſtine Court and conſideration from this. In this 

tale in myſentence, I ſaid that thoſe inſolent perſons take upon thent to frame 
- aLawandCommonwealth tothemlelves, as if they had power to caſt off the 

oke of obedience to Peace and Juſtice. And therefoze they enact among them- 

Ives as an undoubted Poſition , That a man wꝛonged map with his Swozd 
in his hand require ſatisfaction of ann man, being no P2ivp Counſelloꝛ, and 
with a mild woꝛd to qualifie the deteſtation of this kind ol murther , then have 
made it a familiar phꝛaſe, That he was killed fairly, and he was killed in e- 
qual fight; which Arrogancy and Kebellion muſt be ſubdued by this Court, 
cenſuring the beſt. And by Judges and Juroꝛs, who muſt not give anp wap to 
this impious diſtinction of fair and foul killing, but muſt execute the Law with 
ſeverity upon all murtherers ; fo2 the Law knows no ſuch diſtinction, 

And this J vowed publickly to do, fo: J tk it to be the only remedy a- 
gainſt this damnable pꝛeſumption. 5 _ Oh 
This ſentence of mine it pleaſed the King much to app2ove,andit pleaſedhint m 
toſap, that I did hit his own mind in if. This was the laſt day ol December 
1616, when it pleaſed him to confer with his pox ſervant ol divers thing. 


Searle*s Caſe, 


6 Ne Searle Parſon ot in Eſſex was tried befoze me, and found Vide in crook in p. 4. 
guiltp of Manſlaughter , whereupon (Doctoꝛ Dunne Maſter of the Ke- chi = 7 
queſts, being his Patron) he was queſtioned to Depꝛivation befoze Doctoz Bird —— * 
Judge of the Audience to the Lozd Archbiſhop, where he deſired to be admitted eae: and ic b there 
to his defence, that he was not guilty, contrary to the verdica : And Dodo? Bird ſaid, that it is a Rule, 
came to me fo2 mp direction. And J (though J doubted not, pet) conferred, nor co grant a Frohi- 
and we agreed, That Felony oꝛ other Capital Crimes were not txaminable in —_ _ — 4 
the Eccleſiaſtical Courts, no not foz purpoles that were examinable there, ag im fnatic Court arc 
this caſe of Depzivation ; and therefo2e then may not oꝛiginally examine ſuch not againſt the Law, 
a Crime to pꝛove a man Criminous; much leſs when he is lo pꝛoved in the and the liberty ofthe 
p2oper Court, impeach the ſentence in a Court impzoper. - But theß maß birild Subje& || 34910 #2" 
a Sentenceof Depzivation upon ſuch a conviction, and thep are bound bp it. nd 

it is dangerous foꝛ a Judge Eccleſiaſtical to come again it. 


Simon Pits verſus Richard James, & alios. - +3 o > ozon, 
: Tr. 12 Jac. Rot. 2187. | os ge Efectiont firmæ. 
$7727" 2: 2.317 Brownlow. 


mon Pjts Gent. bꝛought an Ejectione firmæ againſt Richard James Gent. Wal. 8 | 
5 ter Webſter and Edward Bley, of a Meſſuage and divers Taue ecennin be⸗ — ayes 
longing, in Veſtley in the laid County ol Oxford demiſed unto him bp Philip Pits tries. In which was 
Gent. To which the Defendants pleaded Not guilty; And the Jury found al 2 great point, 
that one Sir Richard Aberbury. Knight was leiled of the Mannoz of Donnington Cc milnomer of 
inthe County of Berks, and of the Manno; of Yeſtly in the Countp'of Oxford oO 


(whereof the Lands inqueſtion are part:) _ in the 16. pear of Hing R. — —_ 2 2 
N Fe. (4h 
CG . 9 N , 


22 550% cd. CU 


Pits verl.7 
Jumes. 


W 


had a purpole to found an Yolpital at his Mannoꝛ of Donnington , fo2 certain 

P92 Sto ſerve God, & præcipue to p2ay fo2 the Souls af King Richard and 

imſelt while then lived, and after; and fo2 the Souls of the Kings. Pꝛogeni⸗ 

toꝛs and Heirs, and his own Anceltozs and Heirs foz ever, accozding to ſuch 

Ozdinances as he ſhould make, _ : | 

Then they find, that the King taking knowledge of his godly purpoſe, to fur: 
ame, and to make himlelf partaker of the benefit chexeof , did give 


| cenſe bp his Letters Patents to found the Yolpital at his anno? of 
Donnington fo; certain Pw2, whereof one ſhould be above the reſt, and ſhould 
be called Miniſier Dei, pauperis Domus de Donnington; and that he might give to 
the Mimniſter and Pooz, and their Sucteſſoꝛs, two Acres of his Mannoꝛ of Don- 
nington fo2 their habitation, and the Mannoꝛ of Leſiley fo2 their ſuſtentation, to 
ſerve God. and elpeciallp to pꝛap fo2 the Souls ut ſupra , acco:ding to O2dinan- 
tet ut ſupra, Then then find that Abberbury did exec the heuſe and place Pc 
accozding to his purpole and the Kings Licenſe. Then then find, that he by his 
d#d-17 R. 2. reciting, that he had founded the Yolpital of certain Poz topzap - 
ko the Souls, &c. ut ſupra, appoints Walter Cleare to be above the reſt , and he 
and his Succeſſoꝛs to be called Miniſter Dei, pauperis Domus de Dopnington, and 
then gives dicto Waltero, in pauperibus confratribus ſais, the two Acres and the 
Mannoꝛ of Yeſitey, habendum dicto Waltero, Miniſtro & pauperibus confratribus ſuis, 
& eorum ſucceſſoribus imperpetuum, and no mention there of Pꝛapers. : 

Then he makes his O:dinances with this title (Inter alia) pro falubri flatu of 
the Ring and himſelf, during life and after, fo2 the Souls ut ſupra, 

And there is one Ozdinance amongſt the reſt, that the Pro? ſhall every day 
go to Maſa, to a Chappel of Fryers ner adjopning, and ſhall ſap 50 Pater 
Poſters, and as many Ave Maries. Then they find, that (after many others) 
one Thomas Letherland was made Miniſter there, and that he and his Confreres, 
bn the name of Thomas Letherland Yeoman , Winiſter of the Alms⸗houle of 
God of Donnington ; beſides, Newbury in the County of Berks , and the Alms- 
men Confreres of the ſame houſe, did demiſe unto David Lewes Dorto2 of Law, 
the Manno? of Yeſiley ( whereof the Land in queſtion is part) foꝛ the termof 
80 pears, which Leaſe was made in 8 Elz. and that Leale by mean Convey- 
antes is bzought down to Philip Pits, who made the Leaſe to the Plaintiff ut 

; 959 Ing upon Richard James who was in poſſeſſion , and Richard james and 


1 bo 
* 


L 
* 


the other Pekendants re-entred, And fo concluded upon guilty o2 not guilty. 
2 P ee upon this caſe was given foꝛ the Defendants , that the Plain- 
tif ſhould be harred berauſe he had no title, and therefoze could not juſtifie to 
1 n Ca in | 
Chis Cale was divided into two great points. : 
rad is The Fra whether 2 mere not an Hoſpital diſſolved, and given to the Ring 
=. Stgt. 1 F. oft Chantries, _ | i : 8 
85 lecond, whether the Leale made by Letherland (under which the Plaintiff 


made 


deviſes to Spiritual Cozpozations was extended to Trinity Colledge in Cam- 
bridge; Whereof I hold the reaſon to be, becauſe it was pꝛincipaliꝝ — 


Pits verſ. 
„% $$. 123 


fo rhe'Stuap of Divinity; fo2 J — EXT that ir would nor Jake bende 
4 — . hold dar — Provilointh Stacrute foe Colledges 

Wil. Ad pet the Sear — — ——̃ — Terry 
25 22 79 — ſo the umverſal Basse State ee 


any 
Herr 7 hol cleartp, that Pavochial were nit within the Nam 
thou were within ; 2 e ſirſt, if g man time 
: Peay prion Ban ae 5 e er 


84. 10 hs caſe 4 
to pray for So 
ai i as the Lam 


— wer — 
hib 


„ait of the Realm ſhould 
15 Paro- permit, was jud 
2 — out of this Law, 


chial. The ſan N I Eamets of Sale erected 
the irch, — EE had been out ot the 

there had ben no Pꝛopiſo fo? e it would be if they 

—— arthereſt The lame J I boldof Cathedzal Ehnech- 

11 not ben named. 

— — _T_ in them; lo the Statute was 


ſo god to as Colledges. 
"— held this Yoſpital to be within — — in the firſt and ſecond bzanch- 
eg 2pozated, and therefoze in hat 


extes aj ationg ompanies as weil 
© pra; io it harh one cla paid chen by Gag ercept of 
raits — mo — gives Eoppozations 
Myſteries: And a third clauſe, that it fhould not be p2ejndictal to general 
Con ations of — * ver 4 * 
though it was ſai e was ne udgment given of a lap Hoſpi⸗ 
tal ies relief of the pay, it was anſwered that this Hoſpital was not ſo much 
ereited fo? the relief of the Pw2, ag fox fo2 Souls, as appears 2 —_ 
parts of the cale; that the P&o2 were cheap am to p2ay 
that wag the final cauſe Wh Cauſa — it is muy A u. Gow 
numquodque eſt id, quod eſt principalius in iplo ; an 8 mea nit oper 
— S0 this — a Superltitious Conventicle , fo2 it is ic is ren faid in 
Adams caſe, fol. 112. that pꝛaner fo Souls was the general matter of all Ob- 
its, Anniverſaries, andthe like, which were but ſeveral fozms of p2ayers fog 
Souls. And even in Adams tale in Bartons will the land is given to his 
riends, and one uſe appointed fo? ſir pw folks: but (becaule it was —— 
02 Souls) it was adjudged within the Law, which ts in effect and 
judgment againlt Lap Yoſpitals, fo2 Po ozdained ſo to pꝛan fo2 Sou 
it is one in reaſon, whether the pwꝛ o2dained lo to pꝛap be = = 
body, oz divided as ſeveral erſons „as thepwere there, and in many 
tales cited in that caſe, if their maintenance end in l fo2 
where it wag objceed, that in this tale the pzaper fo2 Souls was — 1 to 
Oꝛdinances, and there was no ſuch Oꝛdinante — it was anllvered two 
ways: Firſt, if there were no oꝛdinante to that en d, then part were void, and 
ſo then were bound by the general purpoſe and — — inſtitution, 
in all parts ot the verdict to pꝛaꝝ at home and in —— as Lieveton Chap. 
Frankalmoigne. The Tenant is bound to ſay Mals, and pzap fo2 the Soul of 
the Founder: pet there is no ſuch thing expꝛeſſed in the tenure but to hold in 
F — but the reaſon of the gift and intent of the giver makes up the 


Next, the Oꝛdinante foꝛ hearing and attending Mals, gc. was clearhy an 
he Oꝛ 2 hearing - d1di 


4 
h of Lanway Brevy, 9 Elix Al 198 + 
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Pits verſ. 
James. 


A Great poingg | 


perhaps be of a 
doubtful Judgment. 


. ” . 2 2. 
4. S £4 
ue. 
Ee, . 


c 
all. 


| there were not inſtituted fo2 Abberbury ; pet the | wh ene. and ought 
2 


health. | (30551433 <ELUL-BIDL inn 
Now if the whole Yoſpital had not been given to the Ring, pet the clauſe of 
Obits, Amnwverk th 


ale : 


elle he could have nothing 


nexion ot the clauſes i ho in Poco? Eyries caſe. Now then to the Milnomer 


pꝛeſent, that you loſe the known name and notion which is the uſe of nomina⸗ 
tion, as was in the tale of Hale and Wingate, where Windſor Colledge being 
founded by Ed.. by the name of the Dean aud Canons of the Kings fre Chap- 


2 pel of Windfor, the Leaſe was made in King Philips time, bp the name of the 


King and Quens fre Chappel, fo2 this was a variance in the very body and 
ſubſtante of the name (not in an excrelſcence ) though it were in ſome ſoꝛt 
true. | 
Now touching the wozds[B?eth2en] fo2 confreres, [ Almſhouſe and Alml⸗ 
men] foꝛ poꝛ houſe and po mien, [ B2ethzen of the houle] foz Bꝛethꝛen of the 
Miniſter ; thele diffcrences were not regarded. | 

So In concluſion the great objection was, that where the true name was 
Miniſter Dei pauperis domus, it was made Miniſter pauperis domus Dei in the Teaſe, 
* was ſaid to be an inverſion not only of woꝛdg and oꝛder, but alſo of ſenſe 
ana matter. | + 

 Fo2 whereas the inſtitution was, that the Miniſter præſit cæteris, here he is 
made a ſervant to the houle, clean contrary. And ok this opinion Juſtice War- 
burton wag: But mp bꝛother Winch and J were plainly contrarp, whereof 
AJ gave this reaſon, that Miniſter doth not always impozt an inkerioꝛ to him, 
to whom he doth miniſter : foꝛ the Pſalm ſaith,God hath made man paulo inferio- 
rem Angelis; and pet inthe firſt Chapter to the Hebrews it is laid, that the An⸗ 
gels are miniſtring Spirits, ſent foꝛth fo2 the good of Gods Saints. — 


p 


Pits verſ. 8 
Jauner. 8 
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And the Pope in imiration of the truth calls himſelf Servus Servorum Dei, 


fo2 it is true that — both Civil and Eecleſiaſtical ſerve the people. And 


— our Saviour Mat. 23. 11. He that is greateſt among pou; let him be your 
Now touching this name to pꝛove, that as it hath all the wozdg in numbef, 


ſound and notion, lo in effect and matter obſerve that the woꝛd Miniſter ig no- 


men æquivocum, multiplex, ambiguum, relativum; and'therefoze Dei is added foꝛ 


relation. En e LS 1 1 
So now pou have Miniſter foꝛ Servant ; and God fo2 his Loꝛd and Maier. 


But pet nou have not his implopment and ſervice; foꝛ though all god men be 


ktalled Gods Servants in their general vocation, pet they cannot be called the 
Miniſters of God but to a moꝛe ſpetial uſe: And that « 1E is underſtwd 
prima facie It the Clergy, but that fits not this tale, ſoꝛ he is bp inſtitution Lap. 
Theretoꝛe pou mult pet find his other ſervice; which follows, that he is the Mi⸗ 
niſter of God ol his pw2 houſe at Donnington : that is as much as to ſap, the 
Miniſſer ol God fo2 o about his po houſe, Ec. ſcil. in that ſervice, ſo Gods 


lervice in this name is the ſer vice ot̃ Gods houle, and therefoze then are con 3 
vertible: And who ſeeg not, that wholoever miniſters to the pw2; miniſters toy - 


God? as it appears in that ſolemn Sentence of the laſt dap, In as much as pou 
did feed, clothe, lodge the pz, pou did it unto me. | 

The hardeſt tales that were ever adjudged upon thole Miſnomers have ben 
either upon omiſſions oz additions; as Fiſher and Boys caſe, foꝛ omiſſion of the 
woꝛd Scholares in a ſetond part of the name, which J ſhould hardly have judg- 
ed, loꝛ ſince then were named the Scholars of the houſe in one part ol the name, 
it mut follow that it was the houſe of the ſame Scholars (which was all that 
wanted, ) as Burgeſſes of Lynne implied that Lynne was a Bozough. 

And Paſchall and Fanſhawes cale.of the Savoy, oz called the Savoy, was a hard 
—— things ſhall be ſuppoſed to be named accozding tu truth; And 
therekoze in the cafe ol Lynne, the meaning of Lynne Regis was adjudged to 
impozt that it was called Kings Lynne. And ind#d upon that judgment a 
Ao Erroꝛ was bꝛought and compounded, and therefo2e it is no very firm 

utho2ity. : | 


, 
- 


And this tale is made moze full by the verdict, which finds that the true Ma⸗ 


ſter and Bꝛethꝛen did make the Leale by the name prout, which-cautious courle 
of finding is conimended in the caſe of Lynne. 

And ſo conclude this point with twoercellent Autho2s Divine and Humane: 
Tully thus: Exiſtunt ſæpe Injuriz calumnia quadam & nimis callida, ſed malitioſa Juris 
interpretatione, ex quo illud, ſummum Jus ſumma injuria. ; 

And Eccleſiaſticus chap. 19. ſpeaks of this elegantly, thus: : 

There is a certain ſubtilty that is fine, but it is unrighteous, and there is 
that wꝛeſteth the open and manifeſt Law; pet there is alſo that is wile and 
judgeth righteouſſy. So he makes the degrees: ſome impudent to give kalle 
judgment groſlp ; ſome others as wicked, pet do it moꝛe cunninglp under pꝛe⸗ 
tence of ſtrains of Law. But a man map be as wile and fine to Juſtice as any 
others to fraud: And ſo J commend the Judge that ſexms fine and ingenious 
ſoit tend to right and equity, and namelp, that in theſe caſes of Captious Mil 
nomers doth mold the ſmall diſoꝛders of the name to make god the contract and 
bargain. And J condemn them, that either out of pleaſure to ſhew a ſubtil 
wit will deſtrop,o2 out of incuriouſneſs o2 negligence will not labour to ſuppoꝛt 
the act of the party bp the art oꝛ act of the Law. | 
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; I N 1 : * 2 . 4 n 1 , > 

4 Fares + Slater verſus Franks. 
Tr. 14 Jac. Rot. 1953- 


Parole Main-ſivorn. S 
Note, that though the words bear 
word be not under- 
3 ſtood in all places. yet ſq it ſicod 
= - it is in Engliſh, and uriknown 
3 therefore needs not | 0 
the averment as the in the North parts it was underſtod to be as much 
Welſh doth. hand upon the book. | 
en opt — — d, 
t we gave judgment | — 
verdict and no Iſſue. hig Term upon the ſame — oy And the 


to ac. Rot. 1783. | . 8 8 BED 
nd Hill. 1 Jac. Rot. 1372. Small bzought an Action againſt Bell and his Wife, 
and the pleaded 


PT OR ITY 

- 7m... au 24» ou "4 FER 
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f , | v. Hill. 10 Jac. R 
| x 16 in eee, —_— — w_ — 5 — — 5 — have 

eports 4. ad judged, Not guilty, and found foz the Pla But there he tould have no judgment, 
4 5 becauſe the Defendants ſhould have pleaded that the Wife oniꝝ was not guilty, 
1 e . ſo there was no iſſue in effec jonned. ; 


Attion fer Welſu words. 


[® the Exchequer an Actionof the Cale mas bzoughc bp again 
| fo: calling him Idoner in the welſh tongue, and did averr that 
it was in the p2elenceof divers that underſtod the welth tongue, but did not 
| aver what the woꝛd did mpozr, and pet judgment was given fo: the Plaintiff, 
1 and the Court tek infoꝛmation ——— what the woꝛd meant in Englith ; 
I; wherein they were ſatisfied that it was as much as perjured in Engliſh. 

[1 | And the like judgment in the Common Pleas, and upon the like toꝛm of de⸗ 
claration was found upon ſearch in the Common Pleas, betwen Gillam Verch, 
Howell, againſt Evan George, fo2 a ſlander in Welſh wozds, Tr. 43 Elz. 3024. and 
another Paſchz 44 Eliz. Rot. 334. And at this time Serjeant John Moore infozmed 
the Court, that judgment had been given in the Kings Bench, 6 Jac. inthe Caſe 
: of one Tuck upon thele woꝛds, Thou art an healer of Felons, without any 
; averment how the wozds were taken, becauſe the Court was mfozmed, and 
. to knowledge that in ſome Countries it was taken foz a ſmotherer oz coverer 


of Felons. 


f A Cur . 
. 2 1 
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T Imped. Cbaucelor, & c. of Cambridge verſus Walgrave, 
Mich. 14 Jac. Rot. 647. 


SA Edward Walgrave Knight, Henry Yaxley Eſquire, and William Moore and 
others, were ſued in a Quare Imped. bp the Chancelloz , aſter and Scho- 
The Patron of an lars of Cambridge, and then claimed the p2eſentation of the Church of Colney 
Advowſon a Popiſh VP the Statute of 3 Jac. becauſe that Yaxley being Natron ot the Church at the 
| time of the avoidance bp the death of Johnſon laſt Incumbent was then alſo a 
HE ZZ:4;.4v/)  Popith Hecuſant convict. To this all the Defendants pleaded,but the material 
. „ Plea was Walgraves, which wag thus (the others reſting upon the ſame title.) 
/ £ He did confeſs that Laxley was ſeized of the Mannoꝛ of Eaſt Hall, ad quod, &c. 
in his demeſn as of Fe, and that he was a Popiſh Heculant ; but he laid, that 

fo2 non-payment of 201. a month, by Commiſſion ſent fozth and Jnquiſition 


taken, it was found befoze the Commiſſioners that the ſame Yaxley was leized 
at the time of his conviction of the laid Mannoz, ad quod, &c. and thereupon 
the laid Commiſſioners , bp virtue of their Commiſſion, did ſeize two parts of 


the ſaid Mannoꝛ into the Kings hands, and that the King did by his —— 


. 
hats 


Seaiſe verſ. Warner verſ. 


Nelſon. - IWainsford. 5 * 


two parts of the Mannoꝛ with the Appurtenantes, and all pꝛoſits, commodities, 

21 pears, ſi tam diu, &c. And then 

2 ſtill rematuing a Po- 
1ented Moor his Clerk , one ok * 

ſame 
ae 0 
el n 

two parts of the Mannoꝛ, and then the King will pꝛeſent alone. And the next : I 


Scaifo verſus Nelſon. Caſe. 
Mich. 12 Jac. Rot. 1106. Bs 


CCiiſc bzought an Action of the Cale againſt Nelſon and his Wife ; fo; frandas amendment of 4 

lons woꝛds ſpoken by the Wife. And had judgment 8 præd. la ſemme in Judgment by the 
mia, &c. where bothought tobe amerted, and upon a Wat of. Erroz , the Re⸗ prof Judge eee, 
coꝛd was certified into the Kings Bench.; and pet bp oꝛder of the Court hers itt pon IH 
was amended, becauſe upon view of the bok of Judgments of Goldsborough | | 
the Pzothonotapp, it appeared there well entred and directed. 


Sit Henry Warner verſus Wainsford. Obligation. 
Tr. 13 Jac. Rot. 1906. 


maunted unta the general iſlue of: pleinement Adminiſter. But the be 2 — . 4 
of the Caurt was, that this is no tauſe of Demurrer, fo? lea is ſuffcten r: om PZ 


iſtue is not fm inlufficiencp of the Plea, but not to make fortg: — . 
be unden 
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Pie verſ. Ogtethorp verſ. E Perkin Withes verſ. 2 5 
Coke. Maud. 1 Perkin. Caſſon. 


—— 


Pie verſus Coke, Informaticn. 
Tr. 14 Jac. 
F6 


med. 

Ic the Inkoꝛmer exhibited an Jnfozmation againſt Peter Coke Clerk , fo 
P te ol Farms. And now it was moved by Serjeant Hutton, that an 
| off __ " other 3 was exhibited bp another Jnfozmer , foz the verp ſame of: 
— * 2. fence, and oth exhibited upon one day; ſo there was no pꝛioꝛitꝝ to attach the 
3 > a4 tof Action in the one moꝛe than in the other, and therefoze the Court advi- 
Cart CG. 483 to plead the truth of his Cale, foz it was ſufficient to bar them both, 
ö | ninalmuch as there being nopzecedencp of ſuit to attach it in either: the Court 

tould give judgment foꝛ neither. | | 
Ebor. W | | Ogletborp and Maud. Aſſize. 


un) IN Alſize between Oglethorp and Maud, the Mꝛit was ad ſaciendum Recognitionem 
— * ] illum, which ſh uſd have ben illam,and it was moved to have ben amended, 
and Harriſon the Curſitoꝛ was called into the Court, who made Oath, that a 
Note by him p2oduced in Court (which was right) was the o2iginal Note, 
whereby the W2it was made; pet, becaule in Penningtons Aſſize 11 H.7. the like 
fault in the W2it would not be amended, the Court would be adviled. 


r E Re eee (Vow 
* * 9K N ot 9 L 6s ts 
* 


eee. 


Ebor. Perkin verſus Perkin. Ejectione. 
| Hill. 13 Jac. Rot. 979. 


Inrolment will ſerve, P Erkin bzought an Ejectione firme againſt Perkin, the Defendant pleaded a ſpe- 
if 3. be Fog ws * tial bar, which was inſufficient, the Plaintiff replies, and conveped the 
Riding — land to his Leſſoꝛ by Bargain and Sale, acknowledged befoze Tempeſt a Juſtite 
: of Peace of the Weſt-Riding, and Cartwright Clerk of the Peace there, and en⸗ 
rolled within ſix months. And the Plea was holden ſufficient, becauſe it did 
not appear that the land in queſtion, which was convepcd, did lie within the 
Wel- Riding, but generally in Yorkſhire. But it was holden clearly, that though 
the woꝛds of the Statute be befoze the Juſtices of the Peace of the County, 
pet it will ſerve befoze a Juſtice of Wirhun a of the Weſt- Riding, if the land lie 
there: Quære of a Coꝛpoꝛation, c. within a County. So in this caſe though 
the Bar were nought ; pet becauſe the Plaintiff made no title in his replica⸗ 
tion, he could have no judgmeut. : 


j | Ebor. | WWitbes and Caſſon. Treſpaſs; 
1 Bromnelow: | Hill. 12 Jac, Rot. 1964. 


WE _ | W lthes bought an. Action of Trelpals againſt Caſſon , foz taking of his 
. q DEL Jer Hey * beaſts at Seaton, in a plate called Borough Cloſe. The Defendant avow- 
1 e 2 ed foꝛ himſelf. and his Wife, and made Conuſance foz Elizabeth Caſſon, and plead- 
. ed, that Philip Fairfax Knight was ſeiſed of it in Fe, and 2. of Octob. quinto Jac. 
did demiſe it unto Ralph Lawſon Habend. from the Feaſt of the Annunciation next 
after foꝛ 21 pears; rendering ten pound per Annum at the Feaſt of St. Michael, 
and dur Lady-day.; and that Philip Fairfax g. of September 8 Jac. bp his Deed re- 
citing the Teaſe ut ſpra, did bargain and ſell the ſaid Heverſion and Kent unto 
his Wife and Eliz. Caſſon Habend. fo; their tives, if the ſaid term ot twenty one 
A grant of a Reverſi- pears ſhould ſo long endure, and fo2 25 pound Kent behind at St. Mich. in the 
on on leaſe mif-reci- tenth pear of the King he did avow and make Cognizance as befoze. The 
_ Plaintiff pleaded in Bar, that Philip Fairfaix did not grant the (aid Reverſion 
modo & forma; the Jury found all the matter juſt as it was laid by the Deten- 
dant, ſaving that they found that the Leaſe unto Lawſon was made Habend. a 
Feſto Purific. and not 3 Feſto Annunciationis. And that Fairfax in his —_—_ 

an 


"Marſhall ral? Wilton r Cowley is 7 Uxor vel 8 8 
Steward. Har dingham. Poulton 5 Tor. Caſe. § 


and ſaleof the reverſion didrecite the Teaſe made unto Lawſon, habendum à Feſto 
— — which was not ſo, and then — the ſaid Keverſion and Kent 
prouts And pet the Court una voce gave judgment 82 Avowant, and 1 it 
fo be a gadgranto? the Keverſionand Kent, which as the point in iſſue 


Marſhall verlus Steward. Caſe 
Mich.z 3 Jac. Rot 1 134. 


Arſhall b an Action of Cale againſt Steward, ants 
1 Jac. 1. —.— 80 hy nedlels) fo; in Y 
, The cars unte e everp night in the likeneſs 
925 man, a dla e, thou contin with him, and 3 
erden en abe fee doth give it the, and that is the realon thou 
fo much mo — 4 after a verdic finding the woꝛds, the Court gave 
ö— 62 the Plain 
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Wilton and Hardingham, Treſpaſs. 
P. 14 Jac. Rot. 1531. 


\ X 7 Ilton b t an Action ot Treſpaſs * — Hardingham; the Defendant 
$a the Plaintiff ommon Baker, dwelling in Tim- 
ſteed 122 Coun of Norfolk and it was "ms, wher m —— in Timſiced, 


Wa in — yrs „ wher m_—_ y — 5 


to 10 s. fo which be diſtrained. Now the andthe muſt amerce to a certain — 
which may be mitigated and affered ack others, and therefo2e theſe — can⸗ 
not be confounded, 


Cowley & Uxor againſt Poulton & Uxor, 


Owl his Wife bꝛought an Action upon the Caſe againſt Poulton andhis Goals after terkis, 
W fcandalous woꝛds ſpoken bp one of the women of the other wo; and before Judgment 
man. 45 er a berdic, the Court was Fafonned that one of the women was 
beads whereupon Judgment was ſtaped, 


Sir George Griſley Caſe. 


85. r George Griſſey now Baronet, was bound in a Statute Merchant of a Baronet muſt be ſued 
1000 pounds befoze the Majoꝛ 'of Coventry to one Drury, and nom upo a by che de. 
Coro made bp the Majoꝛ into the Chancery, twk out a Caplas againſt Griſtey 
bythe name of George Griſley Eſquire, as he was named in the Stature return- 
the laſt Term. Whereupon waits of extend were made into the Counties 
of Derby and Stafford, which were executed and returned. And um Montagas 
p2aped that all might be amended. But it was denied by the Court. And he 
was willed to ſue a new wꝛit out of the Chancerp upon the firſt Certificate , ſo. 
Capias Corpus Georgii Griſley, Mil. & Baronet. qui per nomen G. G. Armigeri retog- 
we bac. Fo; this was m matter * muſt come of the 2 of the party. 


2 | — 


ee, 


eee e, 244.248 


— Ti ns? Saint-John —" Wilky verſ. 2 Oates verſ. 
Caſe | 


Diggs.  Quinſey. Frith. 


Wilſons Caſe. 


O Ne exhibited a Bill de placito debiti verſus Wilſon, an Attoznep of this Court. 
And after a verdict it was moved in arreſt of judgment, that the ozigi⸗ 


Bill not filed, helped nal Bill wag not filed with the Cuſtos brevium ag it ought to be, But it ap- 


by verdi, _ eared to the Court, that the tenoꝛ of the Bill was entred of Kecozd in hz 
e e. — And it ſæmed to the Court, that this was remedied bp the Statute of 


I ., coffailes, ag being in the nature ot a want of an oꝛiginal after verdin, But vet 


ecaule it was ſaid it had ben otherwiſe ruled in the caſe of one Matthew Rood 
an Attoꝛnep, the Court would adwiſe. ä 
Note, that it hath ben ſince Judged in the Common Pleas cured bp verdic, 
and lo allo in the Exchequer⸗ chamber upon Erroꝛ out of the Kings ch up⸗ 
on want ok a Bill there, pet the woꝛds of the Statute is [want of oziginal 


Wyit.) | | 
: Saint- John againſt Niggs. Obligation, 
Tr. 11 Jac. Rot. 3336. 


8 Aint-John b2ottght an Action of debt againſt Diggs upon an Obligation, and 
Realnal bindeth not. O the condition was, that the Defendant ſhouldpap to the Plaintiff 10 pound, 
ue Which is foꝛ a rent of certain lands; the Defendant alledged, that the Plain⸗ 


2 riff had entred upon the land, and lo ſuſper n lain⸗ 


lee, 


He 


| | 2 HD. 


tal that it wag fo2 Rent, it is not material. e ſame, though he had 


applied it bppleading to the Leaſe, Ec. 


Willy and Quinſey. Habeas Corpus, 
H. 12 Jac. Rot, 2036. 


Get, vu, tiff demurredin Law, ang it was adjudged fo him; — this being but areci- 
4 


SO SSPEGSO 


® "050 Bi — Wilby and Quinſey, the Habeas Corpus Wag returned album bre ve, and 


thereupon a nem Ven. fac. awarded. 


Oates and Frith. Treſpaſs 
Tr. 12 Jac. Rot. 3264: 


Rene referved wo a —95.— and Frith the caſe was, that the Father being ſeiſed in fe, he 
ſon and heir apparent, and his Son and heir apparent by Indenture lealed land unto the Defen- 
bur not by name of dant fo2 pears, to begin after the death of the Father rendꝛing rent unto the 
mar upon Fabel Son; the Father died the Leſſe entred, and the rent was behind, and the Son 
7 * diſtrained, and the Teſſe bzought an Action ol Treſpaſs and had judgment; fo? 
-42:+<02:-- thereſervation of the Kent was heldutterly void, fo2 though the Son did pꝛove 
c.4.0. 4, heir, it bettered not the caſe by event, but the reſervation mukt have been da the 
heir, oꝛ heirs of the Leſſoꝛ by that name, —_— is the only woꝛd ol p2ivity in 
Law requiſite in reſervation of Kents and Conditions, koꝛ the heir is in repꝛe⸗ 
fentation in point of taking by Inheritante eadem perſona cum anteceſſore. And 
though in ſuch a caſe the ent could never be demanded bp the Father, pet the 
heir ſhall take it from the Father as inherent, and rifing from the riot ok the 
reverſion which was his Fathers, and which he takes bp deſcent from his Fa- 
ther, and lo the rent it ſelf which was in the Father, though not to demand, be- 
caule it was not pet dne; but pet it was fo his that he might releaſe and diſ⸗ 
charge it bp the wozd Kent, though not by the wozdAction. And ſo note a diffe- 
rence between this tale, where Kent is reſerved upon a Leaſe of the Anceſtoꝛs 
to the heir firſt, and where the Anteſtoꝛ grants an annuity oꝛ makes a warranty 
fo: a like charge againſt his heirs firſt omitting himſelf, all ſuch grants are ut- 
terlp void; fozno man can charge his heir but as a part of himſelf,and therefoze 
beginning with himſelf, And ſuch charges ſtand naked and have nothing that 
was firſt in the Father, and comes from him to them whereunto thep map cleave 

as a Kent to a Hieverſjon in the fozmer caſes. * 
Din, 
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Nobins verl. 


Barnes. 131 


Robint againſt Barner. 090d permittat. 
Hil. 13 Jac. Rot. 2 108. 


R Obins bzought a Quod permittat againſt Barnes; proſternere quandam domum, 
X &c. and counts that he was ſeiſed of an ancient houſe and pard; and 
whereas inthe 17 of the ſaid houle there is, and time out ort mind hath 
been, a windom or ſuch length and bꝛeadth; The Defendant hath ereaed a cer- 
rain houle of ſuch and bzeadth upon his own frechold ſo near the ſaid 
Eaſt nart of tht ſaid houle, that it overhangs the ſame and his light, c. 
The Defendant pleads, that one Richard Allen wag ſeiſed ol the Plaintiffs houſe 
and pard, and was allo leiſedof a certain honſe,ſtanding inthe place where the 
ſaid houſe of the Defendant now ſtandeth, which did overhang the houſe of the 
7 5 in tam amplis modo & forma, ag the ſaid now houſe of the laid 
Defendants doth. And he laith, that he pulled downthat houle,becaule it was 
rumons, and built this houle in the plate of it. The Plaintiff maintains his 


Count, and traverleth that the old houſe ſuperpendebat, &c. in tam amplis modo Naſerce by one houſe 


& ſortna prout, &c. And the Furp found fo2 the Plaintiff : And now it was ſaid 2 


in Arreſt of judgment, that this was an unperkes iſſue; foꝛ there ought no-moze in ne 


of the new houſe to be p2oſtrated, than did indedoyerhang moze thau the ſoꝛmer divided again,acd the 


houle did, which was granted by the Court, if it had been wilelp pleaded. like. . 
Fo? it was agreed by the Court, that though one of theſe houſes had been built 
overhanging the other wꝛongtully befoze then came both into one hand; pet 
after when they came both into the hand ol Alley, that wzong now was purged: 
ſo that if the houſes came afterwards into ſeveral hands, pet neither party 
could complain of a wzong 2 : ſo that in this Cale it was plain, that the 
Plaintiff could have no cauſe of Action, but koz the increaſe of the overhang- 
ing. Yet becauſe he had not expꝛeſſed and diftinelp limited that in his Plea, 
but took iſſue generally as befoze , which was found againſt him, the Court 
mult now give judgment accoꝛding to the aint ag true, becaule thep can 
take no other knowledge; fo2 the Jurp hath not found that the — — 
overhanged ſo much, and not the reſt, pet out of their diſcretion then gave the 
laintiff judgment fo2 the whole, and execution fo2 damages and colts pze- 
entlp ; but ſtaid execution, as to the abating of the houſe till it might be viewed 
what was overhanging de novo; becauſe the Court was intoꝛmed, that in truth 
it was but a ſmall matter. If J have an ancient houſe and lights, and J 
purchale the next houſe oꝛ ground, where pet no Nuſance is done to mn foꝛmer 
houſe; now it is clear, that my pꝛiviledge, againſt that J have purchaſed, 
ceaſcth ; foꝛ I map uſe mine own as J will. Now then ſuppoſe J would leaſe 
my fo2mer houſe, I map build upon the latter, o2if I leale mplatter,he map 
build againſt me as it map lem. | : 
But nate, there is a great differente between intereſts and p2ofits, as Hents, 
Commons, Ec. and bare eaſements, ſnch as are lights, air, gutters, ſtillicidia, 
and the like; foꝛ though while they are in one hand thep map be ſtopped, oꝛ foꝛe⸗ 
done, becauſe a man cannot be ſaid to wꝛong himſelf, pet if then be divided, 
things of that nature (ſtill in being) do revive , becauſe thepareof no leſs ufe 
of themſelves in one hand than in divers, being equallp ( rebus ſtantibus in the 
lame uſe and occupation) neceſſary foꝛ the ſeveral houſes to which then belong, 
but clearly, if even ſuch things be fozedone oꝛ altered, while they are in one 
hand, and ſo being the houſes be again divided, they cannot be reftozed by law, 
but muſt be taken as thep were at the time ot the convepanee. 
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10 Jah 332. | 


Grantham verſ.} 
Hawley. . * 


132 


—— 


obligation. | Grantham againſt Hawley. 
Tr. 13. Jae. Rot.3 131. 


bligation of 40 l. 

K a tertain 
vcreipation 
e Dekendant 
nd demurrer 


the C hat ſhall b 8 * 5 g 
the Corn ar de end or n gut thus: That one Sütten wag ſeiſed of the 


i be erm: ebe en a Leaſe ok it tü Richard Saaked foz41 pears by Inder nee, and 5 re by cove- 
PA clllon-r- Eee Aſſigns, That it ſhall be 
E. Gb 


t was ſaid to be adjudged. 
of land ſow it with Coꝛn, 


EE Hg 
pat away; it 
therekoꝛe if it had ben of natateal 


if mer. =D. X | 02 ih et 
| itt of that 1 And not the Yoirs ; yet in this taſe, all the colour that the Plaintiff” hath to it, is 
| = pac adually, but by the Land which he claims from the Leſſoꝛ which gave the Coun. And though 
a 


| potentially. 
2 * ee, fo2 the Land is the mother and rot of all fruits. Therefoze he that hath it 
F 


N weol that he ſhall have in ſuch a pear ; pet perhaps he ſhall have none, but a 


— 


2 N ES erk Wee 


(Andres lter. Sanda, 2 IL » 33 
Modis againſt Andries. Debt. 
* P. 172 Jac | ; 
XA oon broug? phe of go againf PRI ag ati Ad miſixatoz, Leiceſter. 
0 1 and he pf abs, 
1 


d 1 judgment againſt 2 an Brownlow. 

nd2ed port af by pon om Wi adn hatred . rhathe hav no gods in ig Adminiſtraor pleads 

Wan terripo1 at alls det lire 0 tedidti, nec unquam poſtea præ- Pin, amt E. | 
11 Catel non an oi 3 ** ed ſhill ings; wher eupon the 


Plaintiff — i other Winch and Were of 
clear opinion; th ered: fo2 though by the right 

oꝛm of pleading "he he ben in 121 cal fer down in certain to what value 
gods were, pet that is n Babu Therh he had geods to the — 
e of r00 ſhillings, and the I he had too pound, pet he 
1s Plea, that he had not a- 


.whith udges ot! to d not to ſhꝛink: and foꝛ the 
tap fem tobe, in that he rn N adminiſtra. and 
fi wh, t abi 


erw ome All the Pꝛeſidents are ſo, 
and the prætel quam cozreit's all, and rhe unquath poles "refers nat only to the next 
autecedent tempore juq eil, Pit a of the orig mal befoze. But War. 
* doubr or the ern penn. ; 


Allen Wg Walter.” 


Dower. 


* Llen an * Wile 1 a Wzit of Dower againſi Walter of Lands i in Hertford. 

Munden magna & Munden patva: And Thomas Broxborne the Sheriff re- Sunmons at the 

turned pledges and ſing m a and then hen added, that pats 7 5 n in 5 — by the 
lie, © 


forma przdicta a factamm, | 1 5 ö SS Where par of thb 


ds of the ; arms 2 be | 


Ee 9 Bids 


; Next, the wo? ds of 1 2. are for avoiding of * ——— and ta 


m 1 one 4 2 — 2 

Taltlip, Expoſition would be full of mifchier. * the Land may lie in 
20. and ſo the notice mult be at every Town, and everp one upon a Sunday, 
and every one 14 days befoze the return of the ie. and though there were no 
actual Summons returned, but only the names of the Summoners, that was 
not regarded. Fo? that is all the fozm at the Common Law, and there is no al- 
teration made by the Statute in the point of Summons ; but where he did re- 
turn, that he had p2oclaimed the contents of the Mt, 1h thar it was in{ufficient ; 
fo? he muſt p:oclaim that he had made Summons o 


Howell againſt Samback, 
Mich. 13 Jac. Rot. 2009, 


Etiween Howell and Samback; the Defendant made avowzp, and conveyed 
himſelf to 5 pound Kent due ſuch a day, and fo2 non-papment thereof 80 l. 
nomine ptenæ; but laid no actual demand ot the Kent, and concluded, that fo2 
the lame $5 pound he did diſtrain, and lo avows. And it was relolved by the Demand requiſite, 
Court, that this Avowꝛn was inſufficient fo2 the pain, which could not be fo2- c — is forfel⸗ 
keited without actual demand of the Rent; and vet Keturn was adjudged ed 4 
unto him, betauſe he had juſt cauſe to diſtrain fo21 the Rent, and ther appeared to eee 


the Court to be leveral. | 17 5 eee, 4 
_—— Zee. | 


* 
N 


* 


* 


Mile verſ. 2 Meaver verſ. 2 Coventry verſ. 
Wright, Y Ward. Woodball. 


IVike againſt Wright, 


W Ike bzought a Bill of Debt againſt Wright an Attoznep of the Court; 
VV... andaffter iſſue found foꝛ thePlaintiff, it was alledged that there was 
no Bill to be found filed with the Culios brevium, as it ought tobe. And it was 
firſt queſtioned to be within the equity of the Lam ot 18 Eliz.of want ot oꝛiginal 
— 4 fo2 the Bill is the oꝛiginal in this taſe; But upon that there wag no 
relolution ; fo2 it wag pꝛoved bꝝ oath that there was a Bill, and that the De⸗ 
kendant had o ene it, and ſubſcribed it, and it was entred in hæc verba upon 
the Roll. And lo the Court ozdered that a new Bill ſhould be filed, 


Bill againſt an At- 
tomey filed. | 


Treſpaſs. Weaver againſt Ward. 
| P. 14 Jac. i 
Tondon. | Eaver bzought an Action of Treſpaſs of Aſſault and Batterp againſt 
+146 2040h W ward. The Defendant pleaded, 1 he was amongſt others bp the com⸗ 
One Train Souldier mandment of the Lozds of the Countil a trained Souldier in London, of the 
; hurteth another by Band ok one Andrews, Captaln; and ſo was the Plaintiff, and that they were 
AJ milchance in skirmilh. gſirmiſhing with their Mulquets charged with powder foz their exercile in re 
2 —— miiitari, agarnſt another Captain and his Band; and as then were ſo gkirmiſh⸗ 
Py Gef. 2/0. . u ing, the Defendant caſuaſiter & per infortunium & contra voluntatem ſuam, in dilf- 
MO; charging of his Perce did hurt and wound the Plaintiff, which is the ſame, Er. 
y / © 134 abſque hoc that he wag guilty aliter ſive alio modo. And upon Demurecr 7 the 
ee, Plaintiff, judgment was given — him; foz though it were agreed, that if 
£2 mentTilt o: Turnen in the pꝛeſence ok che King ; o2 if two Walters of Defence 
q 9. 6-<c- plaping their pꝛizes kill one another that this ſhall be no Felonp; oz if a Luna- 
' e, cee 6: 774/54: tick ill a man, o2 the line, betaule Felonp muſt be done animo felonico: pet in 
a. eee, Treipals which tends onlp to give damages attoꝛding to hurt oꝛ loſs, it is not 
LI e, , b . FAS 22 ſo; and therefoze if a Lunatick hurt a man, he ſhall be anlwerable intreſpaſg : 
el baue, and therefoze no man ſhall beexculed of a treſpaſs (fo: this is the nature of 
- Thee 7 dre an excuſe, and not of a juſtification, prout ci bene licuit ) exceptit map be judged 
ae, to avold the charge Utterip without his fault. | ; 
ee cel 2 Treſpaſs: = As it᷑ a man by foxce take my hand and ſtrike pou, oz if here the Defendant 
. A. a,, — * : had laid, that the Plaintiff ran crols his Peece when it was diſcharging,o2 had 
ae */ ſet fozth the tale with the circumltances, fo as it had appeared to the Court that 
| 4 E. it had ben inevitable, and that the Defendant had committed no negligence to 


L. chr. Execution, as this, 
| 3.8909, R give occaſion to the hurt. 


1 Debt. Coventry againſt Moodhal. 
| Hill. 13 Jac. Rot. 2588. 
: London. Oventry bzought an Action of Debt againſt Woodhall fo: twentp pound 
; —— * The condition was, that whereas one Rathborne had bound himlelk Ap⸗ 
_ A pꝛentite to the Defendant fo2 eight pcars, the Defendant did covenant with the 
| + er th dat Plaintiff, that he would retain, teach, keep and emplop the ſaid Appꝛentite in 
| N his own houle and ſervice, in the Art ok Chirurgerp during the term, and 
Aae eee bee, hound himleif in twenty pound fo2 perfozmance of thole Covenants, And 
be-, . 9. then it is ſhewed, that within the term the Defendant ſent his ſaid Appentice 
See e in a Ponte to Bantam in the Eaſt Indies, which he pleaded to be in the eom⸗ 
- ©; lh, pany of other expert Chirurgions, the better to learn the Art; whereupon 
. Plaintiff — and Judgment was given fo him, foꝛ it was expꝛeſſy 
,.. A againſt this Covenant; fo2 though the Covenant were not ſo reſtrained to the 
1 M1 houle in meaning; but that he might ſend his Servant oꝛ Appꝛentice in other 
| plates about his Cures, pet he mult be ſtill as one of his Houſhold coming 
and going, and in his ſervice , and not put over to anp other; fo2 as A 


ſaid the matter of putting an Apprentice Is a matter of great truſt too hg 
p 


Pie verſ. 2 Denny verſ. d | 
Thrill. Lemmdn. Sx 35 


pper, fo2 his health, fo: his ſafety ; and therefoze J will by choice commit him 
to one, and not to another. And ny no man can foꝛte his Appꝛentite to 
go out of the Kingdom, except it beſo exp2eſlp agred, oz that the nature of his 
Appeentice-hod doth impozt it, as if he be bound Appꝛentite to a Merchant⸗ 
adventurer, oꝛ a Saploz, o2 the line. | 


Pie againſt Thrill, Informatici. 


ie nfo2med againſt Thrill upon the Statute of NReculancp, who pleaded that 
P he was indicted in Middleſex foꝛ the ſame offence, and the Plaintif ſaid 
nul tiel Record, and dap given to the Defendant to bꝛing in the Kecozd; where⸗ 
upon he tok a Certiorari Juſticiariis pacis dut of this Court, and at the dap bzought 
tenorem Recordi certified by Sir Thomas Lake Cuſtos Rotulorum. And it was 
holden clear, that the Defendant did not ned to take his Certiorari out of the record certified ger 
Chancery, and fo to bꝛing it hither by Mittimus. But this Court might ſend c»fos Rotnlerun. 
this Certiorari immedtatelp to an inferio2 Court, and ſo are the Boks 4 H. 6. 13. 
& 19 H. 6. 19. But it it were to certifie the Recoꝛd it lelf, as upon a Mꝛit of Er- 
ro2,02 a Certiorari out of the Rings Bench to a Juſtite ot Peate, which removes 
the vetp Keco2dit felf to hold plea upon, there it were otherwiſe ; but here the 
Certifirate was diſallowed, becaule it ought to have ben made in the name 
the Juſtice of Peace beloꝛe whom it was taken, accoꝛding to the direction ot the 
Wꝛit, though the Cuſtes Rotulorum kep the Keco2ds ; and pet the Chief Juſtice 
of the Common Pleas alone certifies all Kecozds upon Waits of Erroz, foꝛ the 
Wꝛits are directed only to him. But it appeared after, that the Plea wag of 
a conviction befoꝛe the Juſtice of Goal-deltvery, and ſo the Certiorari and all was 
void; and -r becaule that it was the award of the Court, it was not made as 
the failer of the fieco2d in the Defendant,though he had it not at the day; but a 
Certiorari wag awarded de novo to the Julttces of the Goal-delivery, - 


Denny againſt Lemman. 

A Enny againſt Lerman : The taſe was thus, That the Toppholder _ 
D an Action of Treſpals againſt his Loꝛd, fo2 an houl? and an Acre of Z; 
Land. The Defendant pleaded, that hehad admitted the C older, and had 
aſſeſſed a Fine of twenty Nobles upon it, and had appointed him to pay it to 
his Bailtff at his houſe, being within the Wannoz, thꝛee months after, and al- 
ledged that he had not paid it acco2dingly : whereupon the Plaintiff demurred, 
and the opinion of the Court was, that the Lozd was not bound to aver o2 ſhew 
that the Fine aſſeſſed was reaſonable, but it muſt come on the Copyholders ſide, 
to ſhew the circumſtances of the Caſe, to make it appear to the Court tobe un⸗ In a Copyhold the 
reaſonable,and ſo to put it upon the judgment of the Court.Foz the Fine in Lam unreaſonableneſs of 
ig arbitrary, and is due to the Loꝛd ol Common right: and it is onlyinpoint of 1 bog mul, come 
extuſe to the Tenant, if it be unreaſonable, which the Court cannot judge, but Tanne ? che 
upon the tac agreed: And the C lder, if he be a Defendant, map plead not Note, r. a ĩ Jac. in &. 
guilty; and then it ſhall come in evidence whether the Fine were unreaſonable B. it was adjudged, 
02 no. But pet the opinion of the Court was againſt the Loꝛd in this caſe , be- _—_— not —_— 
cauſe he had not laid a demand of his Fine at the time it grew due, oꝛ ſometime | n ——— 
after, of the perſon of the Tenant, as the Lozd muſt do in tale of fozfeitureof the Copyhold, une 
Copphold, both fo2 Kent and Fine, | 


ed; and a denial of it. 


the Fine be demand 


dea dg. 


Griffith 
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6 Floods Colliſons | 1 
13 Caſe. 5 Caſe. Caſe. 


— 


Dexiſe. | Griffth Floods Cale. 
| Hil.13 Jac. 


Stat. of charitable uſes. I the Court of Wards was this Caſe: One Griffith Flood a Doctozof Law 
, a. I being ſeiſed in fe of Lands in the County of Cardigan b Deviſe Anno 1571. 
+. 5 « and in Auguſt 25 Eliz. deviſed the lame unto Anne his wife fo2 her life, and 

, << after ta ſane his daughter fozher life, and after thele lives ended to the Pꝛinci⸗ 
£2 Barr bh pal Fell vs ld Scholarg of Jeſus Colledge in Oxford, and their ſucceſſo2s to 
, Se _ ſimd a Sho 8 his blood time to time, and died. The lives ended, Bridged 
2 Ke Lloyd the heir of Griffith Flood being the Kings ward, entered. And upon a caſe 
| made hereof in the Court of Wards, and by oꝛder of the ſaid Court bꝛought un⸗ 
to the oye Baron and _— to be reſolved ; we agred that the deviſe was 

void in Law, becauſe the Statute of Wills did not allow deviſes to Co2pozati- 

ons r ve but pet we held it clearlp within the relief ol the Statute ol 

Charitable ules ol 3 Eliz. under the woꝛds limited and appointed. And ſo it wag 
decreed, 2 the Colledge ſhould enjop it againſt the Ward and his heirs. And 

it was likewile held bp ug, (and ſo is mentioned in the Decree) that the Pꝛoviſo 

in the Statute, which exempts Colledges, is only intended to exempt them from 

being refozmed by Commiſſion, but not to reſtraingifts made ta them. 
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Deviſe, A . Colliſons Caſe, 
2 Como 15 H. 8. dehiſed an houſe in Eltham in Hent to Lettice his wife fo; life, 
I} 4 Arte FS. and after her death made John Bricket and otherg Fedffeeg(as he called them) 


| . in the ſaid houſe,tokepit in reparations ,, and to beſiow the reſt of the p2ofits 
ect. upon the —— certain High⸗waßs there. Colliſon and his wife are dead; 
eee and the houle is deſcended to one Oliver Rolt an Infant. This Caſe being in the 
g Z Aer. SPY Chancery between the Pariſhioners and Rolt, was referred by the Court t ome 
| and Tanfield: and we reſolved clearlp,that it was within the relief of the Stature 
of 43 Eliz. toz though the Deviſe were utterly oy it was within the wozds 


- 2 


R 


=_ -- (limited and appointed to charitable uſes :)otherwile,if he were an Inkant, Lu⸗ 
e. natick, oꝛ the like, that gave it, oꝛ that one appointed that, that were not his own 
to Charitable ules. 
nn | Dimmocks Caſe 


Paſch. 15 Jac. 


Theſe came ont of the Court of Wards to us. 


| IQ was found by Inquiſition after the death ol Sir Henry Dimmock in Com. 
A Deed of J Warwick, 20 ary 30 Jac. that one Bull and Wilcocks did by Jſndenture, 
| ter death of the bar · dated 3. July 13 Jac, bargain and ſell the Mannoꝛ of Pye to the ſaid Sir Henry and 

KAidee. his heirs fo2 monep, and that he died 4.0&vb. 13 Jac; and after his death, and 
W 8 — not befoze, that is to ſan, 23. ejuſdem Octob. the Ded was inrolled. And that 
2a RI OT Anne Dimmock Wag his Couſin, and heir, and of full age; and that the Mannoꝛ 


— ——— 2 2 


was holden in chiek. And it was reſolved by Montague, Tanfield, and mp ſelt, that 
Anne Dimmock was to ſue liverp ; fo2 we agred, that this differed from all the 
caſes that are put in Sbellyes caſe of Hecoverp fo2 Fine cxecutory, Covenant to 
raiſe uſes, as in Woods taſe there, and the like, where the eſtate veſts in the Heir, 
though quaſi Heir, that never was in the Anteſtoꝛ; foꝛ this upon the Jnrolment 
ſettles in Law, as between the Bargainer and Bargaine, ab initio, upon the 
Statuteof 27 H.8. of uſes which doth jopn all the States tothe ules ipſo ſacto: 
only the Statute of Jnrolment ſaps , that in that cale it ſhall not veſt , ercept 
the Ped be Jnrolled. So that if it be inrolled it doth veſt , not by the Statute 
of Jnrolments, but bp the Stat. of Uſes pꝛeſently. Yet it was agred,that the 
Bargaine cannot bargain and ſell unto another befoze his own Ded be inrol⸗ 
led, as was Judged in Bellinghams caſe. 


Burchers 


Sir Ralph Burchers 8 Earl of Bedford verſ. 8 . _ 
Calc. S Biſhop of Exeter, & Milſon. 5 37. 
Bureber⸗ Caſe. | | Lunatick, 


QAr Ralph Burcher being ſeiſed of divers — in the County of York 

O holden in Chief died leiſed Anno 40 Eliz. and the-Tame deſcended to Willlam Lunatick ſueth not 

Burcher. Pꝛeſentl after his death it was found by hig Office befoze Commiſſi⸗ livery : no mean rates 

oners of the County of Middleſex , that the ſaid William Burcher was aLuna- run againſt him, 

tick; and lo had been long bekoze the death of. his Father „and that he was 

ſeiſed of the lame Mannoꝛs; and the Queen granted the cuſtod of him and 

his Lands to Sir Francis Barrington. After which 42 Eliz. there was an Gtr 

found in the County of York, of the ſeiſin ok Sir Ralph; his. death, and Heir 

ut ſupra, and that he was of full age and we reſolved the king was not to d lbery was du 

have ann mean Kates in this caſe foꝛ default of Tivery ſued oz tendered ; be⸗ io Him, aud che Law 

cauſe no Laches could be imputed unto the Heir being Lunatrck befoze , and preſumes that he 

ever ſince the death of his Anceſtoꝛs, and the Laches of his friends ſhall not would have ſued is 

hurt him. Other wile it were, if at anp time he had ben ſaoz memoriz , ſince s for his benefr 

rhe death of his Anceſtoz. And there was ſhewed unto us the like Derr „ nene. 

made Mich. 10 Jac. in the cale of one Vaughan, which Waſſer Neromiep of 'the 

Wards ſaid was made as a Decree of Equity, but we reſolved alfo, it was a 

god Decree in Law, upon the reaſon * — not becaule the Ring had ſeiled 

and committed bn fozce of the Tunacp, to2 that would have changed with the 
ings better eſtate, fo2 it is better fo2 the King to hold fo2 default of Tiveryp, 

than fo2 Lunacy. 7 | 


Edward Earl of Bedford againſt William Biſhop of Exeter, and Henry — SS” . 1 N A „ 
Wilſon Clerk of the Church of Buckland. — 
Tr. 14 Jic. Rot. 2233. by 
— Dward Earl of Bedford bꝛought a Quate Impedic againſt william Biſhop of Pt 7#p'4- cannot 1 
Exeter, and Henry Wilſon Clerk foꝛ the Church do Buckland, and conveped OT one 
unto himſelf the Advowſon in tail, and then ſhews that he granted the next Game Defendant, and 
avoidance unto one Walton, and others; and that the Church voided bp the for the ſame ayoid- 
death ok Wheeler; and that the Grante pꝛeſented John Hopkins, who was ad- << 
mitted,'Xc. and died, and ſo it pertains to him to P2eſent, and the Defendants 
diſturbedhim. To this the Defendants pleaded, _ bekoze this purchaſe, 
that is to lap, in May 10 Jac. the Plaintiff did purchale a Quare Impedit againſt 5 
this Biſhop Detendant ol the lame Church; whereunto the Biſhop appeared, 1 — 
and the Plaintiff declared againſt him, and conveped unto himlelf the Advow- 
ſon in tail, and that the Church became void by the death of Wheeler, and that 
he pꝛeſented John Hopkins, who was admitted, c. and died, and fo it pettaing 
to him to P2elent ; whereunto the Biſhop Defendant imparled, and avers 
that it is the ſame Earl, the ſame Hopkins, the ſame avoidance , and the lame 
diſturbance, whereupon both Actions are bzought. And that the firſt Action de- 
pends, net not diſcontinued, diſcuſſed, noꝛ determined; and demands judgment 
of this later Mꝛit purchaſed (alittle) whereupon the Plaintiff now declares; 
hanging his firſt Wzit. The Plaintiff replies, that after the purchaſingof the 
firſt oziginal Wait, that is to ſap, the ſixth dap of December Anno 12 Jac. the 
ſame Church being ſtill void, and he ſtill ſeiſed of the Advowſlon in tail (as 
afo:cſaid) p2elented one Henry Gurtis his Clerk to the Biſhop , p2aping him, 
Xc. who refuſed him, which is the diſturbance, whereupon he now declares ; 
and traverſes without that, that it was the ſame diſturbance, whereupon both 
actions were bꝛought, and upon this the Defendants demurred in Law: and in 1 
the end ol Eaſter Term 15 Jac, after ſome Argument at Bar bekoze had, we | 
all agreed, and J p2onounced the Judgment, that this Wait ought to abate; foꝛ 
though there muſt be a diſturbance naturally to maintain the action, yet the 
p2incipal effect of the ſuit is to gain and recover the Pꝛeſlentation. And there- 
foe fo2 the ſame thing pou ſhall not have _ ſuits at once, And _ = a 
iſturbance 
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P Procter verſ. 8 Morton vet. 
Darnbrooł, and others. Orde, and others. 


Ahe ne 
but this wap were to 


ends not 


Star- chamber. Sir Stephen Proder ggainſt Darnbrook, and others. 
e Paſch. 15 Jac. 

| Killag Star- chamber. I Q the Star-chamber in a ſuit between Sir Stephen Procter Plaintiff, Darn= 

3 hath ſhew of Felony. I brook, Armitage, and manp others, Defendants, fo? divers, but ſpeciallp foz 

Hu, Gch. | one Kiot committed by them all, in Beverly Moors about Lead-wozks 

13 and felling of Weds about them; becaule it appeared upon the hearing of the 

Caule in part, that it was depoſed bp divers, that one Wetheral (which wag grie- 

vouſſphurt in this Riot) did die within thzx months after: And being befoꝛe 

Murder upon a Riot. an able man ſaid, he would charge one ot the Kioters with his death.Bp oꝛder 

8 of Court we the two Chief Juſtices, together with the reſt of the Judges 

conſidered, it were fit to pꝛocæd here, and reſolved that the caſe appear- 

ing thus, iterceded the capacitp of the Court, and was of dangerous conſe⸗ 

—ͤ—ñ— — ntoarty Aiot in the Bull, ſince it fell out to be likely to 

e a murder in them all hn thoſe pxofg, the rather betauſe the pꝛols were read 

[opt himſelf, and his Jnterrogatozp tended to that end, and he 

himſelf had pꝛoſetuted it as a murder ſince ; and therefoze weheld it-fit 

that he ſhould be oꝛdered to pꝛefer his Bill of murder, and bꝛing his witneſſes 

together at the next Aſſizes, and there his Bill and Evidence to be given in aw 

Court befoze the Juſtices of Aſſtze to the great inqueſt ; and then if the Bill 

were found to pꝛocæd as fo2 Felony, zit not, to return hither again upon the Ri⸗ 
ot, and to be ſo heard. | 


Ejectiont. Anthony Morton againſt Thomas Orde, and others, 


TOI ANI Nthony Morton bzought an Ejectione firmz againſt Thomas Orde, and others, 
— Minus. A fo2 Land in Morton in the County of Durham, as debto2 to the King, Quo 
minus, &c And the Defendant pleaded not guilty , & de eo ponit ſe, &c. Et 
pred. Anthonius fimiliter Jo. fiat inde Jur. Et quia exit pred. ſuperius junct. per ho- 
mines de viſne de Morton in Com. Dunelm. pred. ( ubi Breve Domini Regis non currit) 
& non alibi triari debent; Ideo quoad triandum illum Recordum loquela pred. mande- 
tur Epiſc. Dunelm. & ipſe ulterius mandet Juſtic. infra libertatem illum idem Recor- 
dum, ita quod illum habeat ad prox. Curiam apud Dunelm. præd. prox. tenendum, poſt- 
: quam idem Recordum fibi deliberatum fuerit ad verificationem præd. exit. ibidem faci- 
County Palatine of endum, & dies dat. eſt tam quærenti quam defendenti tunc ibm, &c. Et cum verificatio 
4 exitus ibm. fact. ſuerit quod tunc præd. Epiſcopus Recordum loquelæ, præd. cum toto eo 
quer, and . - eee ap 
Certificate from Quedinpraed. Curia prox. fact. fuerit Baronibus hic mittat ad certum diem quem iidem 
thence. Juſticiarii partibus præd. in eadem Curia hic præfigant. And then follows the Biſhops 
Certificate thus, Ego Gulielmus Epiſcopus Dunelm. Baronibus de Scac. certifico quod 
ſecundum tenorem brevis Domini Regis de Mittibus mihi direct. & huic Recordo annex. 
ad Curiam Domini Regis tent. apud Dunelm. die Lunæ 26 Julii Anno RegniRegis Jac. 11. 
coram me præfat. Epiſcopo, Jac. Altham, & Ed. Bromley, &c. Juſticiariis Dom. Regis in 
Com. Dunelm. & Sadberg. exiſten. prox. cur. &c. Poſiquam idem Recordum mihi deli- 
beratum fuit, mandavi idem Recordum eiſdem Juſticiariis Dom. Regis ad veriticationem 
exit. &c. And then ſhews, that the ſame dap the parties came, and the Plaintiff 
pꝛaped ſibi fieri, quod lex ſuaderet, &, And commandment was _ by = 
er! 


"Non: verſ.” 33S Lv nem cad 8 | 
Gawiry Handred AAS 2 
Sheriff, quod venire fac. ad horam primem fi meridiem e ; duodec Sc 
Ta tor pang ane, ni DE e 
a pannet-; vut the "4 
cor ra from 28 4 W 
and Dekeni 


the 
the Jultices pze red a 
e . diem 


n ji 
roꝛ b 3 pr pg — ed; 5 Pl 
250 e could not be tried I at 1585 „as 
the Plaintiff to the Sheriff, to ve 
— — be _ wag matter of mer 


pon was nit : 
bros Ew dum 257 2 te, . that Authi6tity 4 1 * 00 
he was une of t the Recor tohim- tercſtin che AG. : 


ſeif; 2 1 ict did ne- 


= I ever — the Stat. of 


which 
and gaverorhe King the making of he f rye 


„„ 


4 12 n 


ee ae 


oun . ae C | 1 * a 
8 8 9 


Trice, mg pelt after arguments reſolv | 
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nd moꝛe in effect, but habui Recordum coram Juſticiariis , whirh And 


he b — the Retoꝛd into the Court, holden befoze himſelf and other Jultices. 
And thought the pꝛocædings were not all ad prox. cur. but upon manꝝ adjourn- 
ments it was well enough: but the Hiecozd muſt be delivered into the Court 
next after it is received, and then to pꝛoted as it map; foꝛ all cannot be finiſhed 
at the firſt Court, and ſo we anion to the Loꝛd Keeper, and Loꝛd Treaſurer 
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| | hou Colt and William Glover bing a Quare Impedit againſt Richard Biſhop ot of 


ö 2.4 , 4 ; | | Coventry and — ener tion to the Church of Cliſton Camvill; 
0 Huafford * and declared, that one Jann | effedof the Mannoꝛ of Clif- 
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lities; and that Clifton Camvill Maga 
per annum, Ln — William Walkenden in Decem 
Yelvertoſt in the Countnof Northampion, and as din 
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befoze was inlufficient ; and thar SE alrradptye Kerto2n: 15 Dc. 
Kent in Commendam with his tu pro- 
vide foz aBiſhoys fiate, and that it . da grant. "Inter alta} 
ut Re ctariam de Soutbfleet;; nes non ut unum aliud, vol — Curata, vel non Cutam 
Beneficia Eccleſiz infra Regnum Angliæ, cujuſcunque nominis, qualitatisʒ aut 
in Commendam itidem obtinere, acceptare, & recipere; a6 propria ane. ve — Ta- 
pere & appuchendere1, ac realem, actualem, & Carparalempaſſeflionem ej nldew ablque 
Enſtitutione, Collat ione, Inductinna vel alia quacunqie:Juris-Solennifage 
omnes Decimas, proficua; c. quam diy Sivetet, &c ia df 12 
field keld prefer, in Commendamitencxe,” Lee gy & rd & in ——— — 
atilitatem sonvertere; ac de tifdem omnibus, & fngulixthitcgrs;; 28 a 
liberc & Atite diſponere poſſit, in tam amplis mado & forma; & eiſe tus: b 
tum non fuiſfet aſſequutus, ac & eadem in titulim Qenmiæum ac cum a 
Gtione poffideret, ac in cifdem debitam & perſonalem Refideatiam facaret "Kc Kut 
ReRtores | > convertere poſſent, licet non faceret Reſidentiam / And 
like power, pro arbitrio fo; tu trũgn and change, aut others tn 
their ate propria ſua Authoritate capete, apprehendere; &c. ut ſupra. And ns 
ſeth with Non · reſidence, that he ſhould not hy ann means be 5 
ut it, quantum in ipſis ſuit & jura regni paterentur; Canon. decretis, conſtitutioni- 
bus localibus Stat. five. Ord inationibus Eccleſiaſticis generalihus, vel ſpecialibus, etiamſi 
jaramento Religionis, vel quovis alio modo confirmatis, zel —— in contrarium . Non obftante, 
— Am ih n of: all fo2ts ayer bon: 
 twohwnyed Marks in ings bons. And pavided;; Reneficia pra- 
dicta obtenta vel obtinenda debitis non fraudentur obſequiis; And theuche nie 
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8 Jac. per literas ſuas figillatas j xta prædictum 
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eundum vim, Sc. carundem ant the Jinrointent. of he Difpenlario, and 
averreth, mn the tale ol this Diſpenfation wasn the Ba 
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Seal of England, dated 27 Martii 10 Jacobi, ad pradidtarir Eealẽiam de CH | 
Camvill per Japſum | temporis vacantem, & ad ſuam præ ſentationem ſpectantem præſen- 
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47 112 | " Colt & Glover verſ. 
| 47 Biſhop of Coventry & Lichfield; 


Collatione; InduQione, vel alia quacunque Juris ſolennitate — 3 ac Decimas & Pro- 
few” cjuſdem quarndiu viveret & dicto Epiſdopatuĩ præeſſer in Commendam tenere & 
habete, juxta & ſecundum vim, formarn, e ffectum, & tenorem dictarum lixerarum diſpen- 
fati6nis licentiatt donceſſit. Ad quam rei ad debitum effectum. producendam, Dominus 
Rex per dictas lĩtetas ſuas Patentes Regiam ſuam ſupremam Authoritatem, tam in ſpiri- 
tualibus, quam in ternporalibus, prrrogittvam ſuam Regiam adhibuit, Virtute quarum 
idem literarum diſpenſationis, & ſpecialium Literarum Patentium Domini Regis, idem 
Epiſcopus, 28. Martii Anno Decimo prædictam Eccleſiam de Cliſton, &c. n Commen- 
dam acceptavit, -&intravitz atque eam ſemper pollen hucuſque in Commendam habit, 
& habet, abſquẽ hoc quod prædicta Eccleſia de Clifton, &c. vacavit per mottem predidt 
Giilielm. Walkenden Hamel unde petit Hat her Sc —— 
g Then the Averments in the lecond, e remainsBiſhop o entr and 
Lichficld ; Tharhe hadnoother Benefice with Cure at the time of the Dilpen- 
on, but South-flect. ifton ig a Benefite with Cure, and that that 
2 —— — ſpeaking nothing of South fer, towhich 
never had — — ces than two with Cure, ſince hig diſpenſa- 
— ure, inte 
b. bee — all his Benefices quæ 7 — retinet ( Note, he 
not, at? ever had: C dze) exceeds nor tiwo 
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- opinion, — — be —— — = he Plain⸗ 
Aft 2 Defendaus, but for th the King ; pet they condemn the Dommen am 
as void in Lam. The — 0 ſix have allo tondemned the Commendam, but:t 
haue conchwed that judgment ought to be given foꝛ the Plaintiff, and neither 
fo2 the Delendant noꝛ 4 — and ol the lame: n am J, 10 — 
ay to be given 5 che Plant, | 


J xu 2361; N 
- Now to the. Cale, which divideintofour main neſiions, whereof thas are 
2255 Defendant. And nies urth 18 betwen the _ 
| and both partie, PlainritE-cnd Defendant. 
e 11 111 204 75 Orff tai: 
13 ohe firſ{-yneffion'is, Whether mend be 1d 4 in Law upon the 
Row, A Statute of 25 His. Cp. 1. e it mult ſtand oꝛ fall heing graund 
ed upon it, and made in this fo; that is to ſap, either by the Archbiſhop hop of 
Eanterburyg gin Baration bp the Dean and Chapter as this is, with the Kings 


ozdinarp ton appointed b that TIES AI * that 1 Nommendant 

* e e nog valid in Law. N ma 8 
The ſeeond man 2 ſer eſtionis, Whether the leveral and. diſtince Acts of the King by 
point. his reon® Tntpers Patents (here called his Pꝛeſentation) being-moze- than Ig 


1 bpthe ſaid Ad ot 25 H. 8. upon.conſideration of all the parts ol it,ds 
amou 


0015 & Goa ver. : 
| Biſhop of Coventry & Lichfield. 


amount to an — s bepnd up made Ay the King himſelf Subſtantive, i 
ſtanding of itſelf ; oꝛ do ſo er Commendam of the Dean 3 bs 
and Chapter, ag ft char Fall, ohh erp t al te. nd 1 hold that it is not 

a pꝛimaxp oꝛ ſubſtantive grant; but is in it ſelf and the * — 

pendent upon the apo that it mult ſtand o2 fall pens it. 
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in e cale. 
isa fifth point that in this Caſe mets with a mans imagination 
cel e, hows it ſtands with the ani 10 e, ſtill ding true, ag it is pleaded; 
that is, whether it remain not ſtill ſo to the king map pꝛeſent anew : 
as it is ſaid he hath pꝛeſented Overall * now Sion — and —— 
who is inſtituted and induced upon 1 — 


fi 
retain rhe Bene, ane ui the pfophim, be given ye 


But this queſtion comes no wap in judgment now, and and what is wozle, it 
map tome in judgment betoze mp ſelf, and bzethzen hereafter ; and therekoze 
will not anp thing, b bur relerve wp opinion in this point to the die 
time, and fo pꝛoted to the Caſe _—_ this Recoꝛd. 
© 7 — _ main of the . A 2 munire viam fence out my 

an, ne quæſtiones alienæ, ſtrange queſtions bꝛe my Argument. There⸗ 
er 4 will ſtate the queſtion ſingle,that we map reaſon ad idem, which we ſhall 
never do, ik there be not an idem certain; fo2 multiplex indiſtinctum paric conſuſio- 
nem, and Rogationes, Quæſtiones, & Poſitiones debent efle ſimplices. TherefozeJ will 
exclude varietp either in matter oꝛ nomination. 


And firſt J declare, that the Kings immediate perſonal oꝛiginary inherent 
power, which he executes, oꝛ map execute Authoritate Regia ſuprema Ecclefiaſtica, 
as King and Sovereign Governour of the Church of England, which is one 
ok thole flowers, quz faciunt Coronam , which makes the Nopal Crown and 
Diadem in fozce and virtue, is not as ſhall hereafter ſhew) in queſtion in 
this Cale. But the queſtion is only of power given to the Archbiſhop,oz Dean 8 
and Chapter by the Statute, and the true meaning ok it, concerning faculties e word — 
and diſpenſations , which J call Authoritatem ordinariam limitatam & delegæ- perſons fc. 
tam. 

Secondlp, we have nothing to do with a Commendam retinere, which inded is 
no Commendam, though it be ſo commonly called; but is only a faculty of Re⸗ 
tention and Continuation of the Benefice in the fame perſon and ſtate wherein 
it was, notwithſtanding ſomething intervening, as a Biſhopzick,o? the line; 
which without ſuch a faculty would have avoided it. So a Commendam It is 
not, fo2 mp own Benefice cannot be commended unto me; therefoze no argu⸗ 
ment talen from allowance of a Commendam fo called of that kind, ſcilicet to 
retain, can warrant this that we have in hand. 

A third obſervation which amounteth to an excluſion allo is, that this Com- 
mendam which we have in hand, is not Commenda perpetua ( which can be no leſs 
than foꝛ the life of the Commendatozp abſolute) which this is not, but ſo long 
as he ſhall live and remain alſo Biſhop of Coventry and Lichfield. 
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e true queſtion So then our ſingle queſtion ſingled and ſtated is, Whether a Commenda of 
— Pa the the tenour and foꝛm that this is, having the tlaules that this hath, and wanting 
Commenda. ome-oothers which this wants (as then appear in the Kecozd, and as J ſhall 

obſerve and enkozte them after diſtintlp in mp Argument) made bp an Arch⸗ 
biſhop of Canterbury, oz Dean and Chapter, (with the Kings ozdinarp Con- 
firmation, acco2ding to the Statute) to a Biſhop, to take Benefices de novo, 
fd. othe value of two hundꝛed Marks in the Tax of the Exchequer , with Cure 
dz without, and to hold them and their fruits foꝛ a time limited, moꝛe than fir 
months, and lels than foꝛ life, be warranted. by Statute of 25 H. 8. and the 

comnenda Quotuplex true meaning of it. | 
& quis. © H, Commendams are of thꝛe degrees , one ſemeſtris, ansther perpetua vel ad vitam, 
by -'  athird, intermedia, oz diuturna, ſed limitata, Which is called ſometime temporaria, 
pin, Pad certum temporis ſpatium limitata, ag ſhall appear in the Canons 


2 2,which was a Law of neceſſity agreable to the Law of PS 
ture might upon the lame reaſon be continued with Nevenues ſo 
long as the Patrons reſpite laſted, as ta ſix months after notice, in this caſe oz 
the like. But after the lapſe juſtly incurred the Commendam is to ceaſe; o2 
then the Ozdinarp map Collate, foꝛ natura appetit perſectum, & Bonum neceſſarium 
extra texminos neteſſitatis non eſt Bonum. 18 Ed. 3. 2 1. & 1 Hen. 7. 2 1. the Biſhop 
ay ſequeſter, if the Ring pꝛeſent not: and 12 H. 8. 8. by Pollard the Biſhop 
mult ſæ the Cure ſerved, if the perſon fail, at his own coſts. And L. ind wood de 
jurejurand. cap. Presbyt. verbum oblationis. Af a Biſhop celebzate Divine Ser⸗ 
vice in ann Pariſh of his Dioceſs, he map require the Offering ok that day. 
And upon the ſame reaſon, if the Exetutoꝛs, being called by the Oꝛdinarꝑ, will 
not p2ove the Will, the Ozdinarp+map commit the Adminſtration till he do it, 
4 H.7.13. 10 H.7.18. and7 E.4.12. Letters ad Colligend.&c. 25 


he Commenda ſemeſtris grew out of a natural equity , that in the time of 
7 —— reſpite given him to pꝛeſent, the Church ſhould not be without 
Wn 


of commenda's of all Mo out of the Canon Law and Doctozs concerning Commendams of all ſoꝛtg, 

ſorts out of the Ca- Concilium Chalcedonenſe ſub Leone, Anno 451. cap. 13. Statuit Clericum in duarum 

nons,and the like. Civitatum Ecclefiis, eodem tempore conſcribi non oportere, cauſa 21. quæſtio 1. in prin- 
cipio cap. Cleric. 

Synodus 7. cap. 15. anno 789. ſub Adriano in Concilio Nicæno ſecundo quæſtio, 1: in 
principio cap. Clericum prohibet in duabus Eccleſiis aliquem connumerari, negotiationis 
enim eſt, & turpis lucri proprium, & ab Eccleſiaſtica conſuetudine penitus alienum. Au- 
divimus enim ex ipſa Dominica voce quod nemo poteſt duobus Dominis ſervire, & hoc 
quidem in hac Civitate, Cæterum in villis que foris ſunt, propter inopiam hominum 
indulgeatur: Leo quartus anno 487. cauſa 2 1. quæſtio 1. cap. Qui plures: ſcribit, qui 
plures Eccleſias retinet, unam quidem titulatam , aliam vero ſub commendatione tenere 
debet ; Et per la gloſſ. de Commendam non eſt prælatus, fed potius Procurator ; & qui 
Commendavit revocare poteſt quando vult. 

Note that this makes Titulum, & Commendam, membra dividentia, and was 
but an evaſion out of that god Law; except it be taken of the Semeſtris. 

Gregorius 9. Anno 1227. Nullus poterit plures Eccleſias parochiales obtinere, niſi una 
pendeat ex altera; vel unam intitulatam, alteram vero commendatam habuerit, Cap. Du- 
ram.54.de Electione. Again membra dividentia. 

Evidens utilitas & Gregorius X. in Concilio Lugdunenſi generali Anno 1275. (markt how late it con- 
- re "og Ec tinues) Nemo deinceps parochialem Eccleſiam alicui, niſi in ætate legitima & Sacerdotio 
28 conſtituto Commendare præſumat; nec talem etiam niſi unam, & hoc evidente neceſſitate, 
vel utilitate ipſius Eccleſiæ ſuadente. Hujuſmodi autem Commendam, ut permittitur, rite 
ſactam declaramus ultra ſemeſtris temporis ſpatium non durare ſtatuentes, quicquid ſecus 
de commendis Eccleſiarum parochialium actum ſuerit eſſe irritum ipſo Jure. Cap. Nem. 15. 
de electione in ſexto. Note, that this is the laſt, either general Council, oꝛ Popes 
Detre oꝛ Decretal, which gives leave to Commendams. 

In the gloſs upon this it is ſaid , that the conſent of the Patron & omnium 
qui lædi poſſunt, muſt be had, and that he is not Prælatus but Procurator, Ad- 

miniſtrator 
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miniſtrator & habet titulum Canonicum. Ft doth not make fructus ſuos, but ad- 


providendum fibi & Miniſtris, & quod ſupereſt in utilitutem Eccleſiæ con- 


vertend. ſed non obligat, dum Pepam cum ſeipſo obligare non . & ideo 
Papa poteſt in perperuum commendare. J find not this part fo2 the Popes 
wer. | | 3 E 
— Extravag. Com. lib. 3. tie de Præbendis & dignitatibus "Cap. 2. 
Ex certa ſcientia ex nunc revocamus, caſſamus, &c, permiffiones per nos fuctas, 
per quas Epiſcopatus, Eccletias, & Monaſteria, ſub Commendæ vel Cuſtodiæ, ſeu 
Cur æ vel Guardiæ aut adminiſtrationis titulo, vel nomine duximus perpetuo, ad vi- 
tam, ſeu ad certum temporis ſpacium committend. Proſpeximus enim demum in de- 
bilitate ægritudinis conſtituti, & à negotiorum d iſcuſſione ſemoti, 1. Quod Eccle- 
ſiarum earundem cura negligitur. 2. Bona & jura diſſipantur. 3. Sudjectis per- 


Contmendia Synonym. 


ſonis & populis ipiritualiter, & temporaliter injuriatur, 4. Iiſque redundant ad no- 


am qnæ dicebautur cedere ad profectum. 

Conſtitutio Othoboni, Anno 1248, De Commendis Ecclefiarnm, Sane inter 
adinventiones eorum ; qui fraudes contra ſuas animas moliuntur, hane mazime 
comperimus Divini & Humani juris preſidia confundentem, quod cum una Ec- 
cleſm unius debeat eſſe Rector is, ſicut & ratio dictat, & multiplicis Juris Statuta 
declacant : Qbidam tamen rationis expertes, vel Juris Regulas comtemnentes, dum 
ad plur ium Releſiirum occupationem velamen aliudnon habentes, quoquo modo 
ditari feſtinent, vacantes ſibi Eccleſias commendari procurant, implectentes Juris 
verba, non ſenſum, quod aliquando permittit unam haberi Eccleſiam intitulatam , 
& alteram commendatam: Et cum juxta ſanu n intel lectum propter neceſſitatem, 
vel utilitatem vacantis Eccleſiæ, jus commendationis, non tam præceptorie quam 
permiſſive fuerit introductum, & c. univerſas Eceleſiarum Commendas hactenus 
quibuſcunque factas (niſi ex evidenti utilitate unius tantum Eccleſiæ commendatio 
facta fit) penitus revocamus. ; | | 

Jobannes de Athona upon this Canon dicit, quod commendare, idem eſt quod 


' deponere, ſeu cuſtodiæ committere. Er dicunt omnes, =_ non eſt Prælatus, fed 


tionem Gregorianam Lugdunenſem, ſupra. Which was the moſt exact. 


procurator. Haber tamen legitimam adminiſttationem ad Colligend. Et providend. 
Miniſtris; ea vero quæ ſuperſunt ad utilitatem Eceleſſæ converted. Et conſenſus pa- 
troni requiritur ſecundum omnes, quod ſatis obſervant Prælati z qui aliis, quam pfæ- 
ſentatis per patronos non faciunt Commendas, 
Et Conſtitutio Peccham Lind wood de Præbendis limit. Commendam ad Conftitu- 
Gregorius ſecundus lib. 2, Epiſt. 13. ad Angelum Epiſcopum ſcribit, qui antes 
Fundorum erat Epiſcopus, quod cum ea civitas ab hoſte eſſet vaſtata, Tarracenæ 
eum conſtituie Sacerdotem, fic tamen ut Fundenſis Eecleſiæ ſibi Jura poteſtatemve 
nullo modo ſubtraheret, cauſa 2 1. Queſtio 4 cap.ult. & penult. Gregorius Luſitaniz 
Ecclcliz captivatz ipſum Johannem Cardinalem, in Sillatina Eccleſ1a, conſtituit 82 
cerdotem, quam paſtore vacante gubernarir, ira tamen ut (i Luſitan* ab hoſtibus 
liberar? contigeric,ad eam reverteret. Unde Gloſſa facit queſtionem, ſi inſtitutio poſit 
eſſe ſub conditione, & diſputatur varie, ſic tamen ut Papæ koc concedi putat: Cauſa 7. 
ueſt. 1. 
WMebuffas de Commendis dicit 3 quod Papa in Commendis opponens hanc Clauſu- 
lam, quod liceat de fructibus diſponere, facit ut tum impetrans lucretur fructus, nec te- 
netur rationem reddere quemadmodum, ſi haberet Titulum. Et quamvis commenda 
non poteſt permutari cum tĩtulo, tamen in Francia obſer vamus contrarium,quia repu- 
ramus Commendam verum titulum, & lic permutari poſſit. ; | 
Er Commenda ad vitam alicujus facta, ſive ad Eccleliz live perſonæ utilitatem, non 
poteſt line cauſa revocari, ſicut nec collatio facta in titulum. 


| Et Rebuffus de praxi, Beneficiorum fol. 135. Per mortem Commendatotii per- 
petuo Beneficium vacat non ut prius, & beceſt praxis in Francia, Commenda 
per petua permutari poteſt cum titulo, quod ſæpe vidi in Francia, & confert, lo- 
cat, & omnia facit ſi cut habens titulum; & Commenda per petua non poteſt re-. 
vocari. | he 
Et Gomes in Regula de triennali poſſeſſore (Dub. de titulo ) perpetua _ 
| hd mends 
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menda eſt ampliſſima diſpolicio : Et eſt verus & legitimus titulus, cujus ſigna ſunt per- 
petuitas & fructuum diſpoſitio, quæ duo concurrunt in perpetua Commenda, Et poteſt 
locare omnia bona Eccleſiæ, & talis Commenda poteſt permutari, & c. Et eſt inſtar 
Collationis, & Reſervatio Papæ vacat per Commendam perpetuam ſicut per Colla- 
tionem; ſecus per temporalem. i 5 
Of the power of diſ· So much of Commendams out of the Canon Tam: Yet beſoꝛe I peoceed to the 
penſmg in general. Argument of this particular cale, J will ſap ſomething ol the power of dilpen⸗ 


ſing in general. 1 dul „ % 0 „„ ie ei 
For the King. id firſt J hold clear, That though this Statute ſaps that all Diſpenſations, 
1 "And be As in manner and foam following, and not otherwiſe ; that pet 
— 333 had the Ring is not therebp reſtrained, but his power remains full andperfect as be- 
"uence belote. qe, and he map ſtill grant them as King; fo2 all As of Juſtice and grate flow 
krom him, as 4 Eliz. Dyer 211. The Commiſſion of trial of Piratie upon the 
| Statute of 28 Hl. 8. cap.13. is god, thoughthe Chancelloꝛ do not nominate the 
. Commiſſioners as that Statute appoints, and pet it is a nem Law, and Mich. 
J. and 6 Eliz. Dyer 225. The Queen: made-Sheriffs without the Judges, not- 
| withſtanding the Statute of 9 E. 2. And Mich. 13. and 14 Eliz. Dyer 303. The 
Office of Alnage granted by the Queen, without the Bill ol the Treaſurer, it 
is god with a Non obſtante againſt the Stat. of 31 H. 6.cap. 5. fo2 theſe Sta⸗ 
tutes and the like were made to put things in ozdinarp foꝛm; and to eaſe the 
Soveraign dt labour, but not to depꝛive him ol power. | 

ext, it is certain and clear, that whatſoever the Pope did in this King- 
dome, even then when he was in the greateſt height and ſtrength, and when in⸗ 
ded he was Dæmon meridianus, was ok no better fo2ce in right and juſtice, than 
at the firſt when he was but fuple Biſhop ol Rome; fo whatſoever he did, was 
coram non judice, and ſo jus non habenti tuto non paretur. And this is clearlp de- 

_— by hoe 17 — — H. 8. cap. ——— — the Fa 
ut re it hath ben thereupon inferred; that w ever id de 
facto, o2uledto do, the ſame ſhould be by this At ot 25 H. 8. allowed to the 


Archbiſhop,and . reſtraint to be underſtood upon the Statute, to ſuch Acts 


ag the Pope did lawtully; foz that, thepſap, were to fruſtrate the whole Act, 
becauſe he did nothing lawfullp, This mult receive a moze perfect examination; 
fo2 we muſt not leave it upon ſo wild and lawleſs a power and fo vaſt a con- 
ſtruction. Quo Jure; —— injuria : Neither were the Popes As of all ſorts 
equallp allowed, oꝛ diſallowed ; as appears clearly by this Ac it ſelt, Sect. 1. 
which contains both his claim, and ule it felf, under theſe woꝛds; That he 
_ claimed full power to diſpence with all humaneLaws of all Kealms, in all 
cauſes which he called ſpiritual. And the lame Statute ſaps there, Sect.i.and 2. 
That it hath been ſo uled and pꝛactiſed by — by the ſufferante of the 
Ring and his Pꝛogenitozs. The truth whereof appears bp the Statutes of > 5 
E. z. and 30 E. 1. recited in it. And this Statute 25 H. 8. Sect. 5. where it gives 
ſtrength to the Act of the Archbiſhop, binds upon this: That they ſhall be of 
the ſame fo:ce that thep ſhould have been, if they had ben obtained with all 
things requiſite ofthe Se of Rome. And Sect. 20. ſaving the Popes Dilpenſa- 
tions then in foꝛte, gives them no other foꝛce than they had befoze this Ac; 
which ſhould make the whole law eluſo:y, if nothing were lawful accozding to 
the ſuppoſition and intention of that Law. | 


So this Antinomie is to be reconciled fœdere diſtinctionis thus: there is veri- 

tas vera, pura & realis, which is the p2imitive and very truth which anſwers 

Telly ſo doth diſtin- the meer Night: And there is veritas veriſimilis, putativa, practica, ſuppoſitia 
guithof Juſtice. and ex conceſſis: As fo2 example, If a ſuppoſitious Child be once acknow- 
ledged foꝛ the true Child by him whom it concerns, the conſequences which 

follow of it are as certain ex hypotheſi, ex coneeſſis, as if he were the true Child 

indeed. And thereloꝛze petitio principii (If it be gotten) is Elenchorum fortiſſi- 

mus, So was it in this caſe when by the ſufferante and ignoꝛante ot times, the 

Popa had gained the opinion and reputation of ſupꝛeam head ol the Church. And 

as Hanke 11 H. 4. 37. ſaps Papa omnia poteſt, and Hil! there 77 — * po 

aut 
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ground that his Eccleſiaſtical Aces muſt e allowed kuf. Xs upon theelear- 
ing of the — Supzemacy , —— ply hoop of ignozante were ed, 
rhe conſequence of his authozity'was avlp derlated 25 H. — b. 2. 
And yet alwaps the Cron kept a poſſeion of his natural power 
— — — came to this, that Aerts Error * 
+. 1 
ae ſcilicet hen it aroſe from . of State, and ol 


Cotirts 

uſtice bath, fo2 res judlicaea pro:vericare habetur, be net ſo indeed. 

but in one tale e e nur the x and of the 

— og — —m gory Done 
N 1 3. 5. re 

apa h Bien m Seems . 
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upon te 
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not vor, 


which wag he knees wart; . — vas bs T de 
Wing, and judgement of hold 1 by the 
Popes authozitponly, o2 elſe the livery of the Tempypalitiesto * 


— in thoſe times the king was not extluded, but ſtill — The King. 
ledged to have power of diſpenſation and other Ecelefiaſfical Arts; And 
foꝛe at the ſirſt did give Biſhop:icks and Abbeys, and after granted the E exth- 
on * the Deans and Chapters and Covents, 6 E. 3. 11. and 11 H. 4. 68. and 
might grant diſpenlation to a Biſhop Elec, to retain a Benefice 
and to take two Benefices, and to a vaſtard to be a 
now we mnt agree that the Archbiſhop cannot do all — 
de facto, fo2 he made a Pzoviſion upon all 
without their conſent, as appears by the Statute of 25 2 4 
and Courts did ſtill pꝛonounte to be unjuſt and imurions. 
is to be underſtood of thoſe things that the Pope was by the erre 
of that. time ſuppoſed to do lawfulſp, ſcil. in meer 
3 man map well ſap Non conceſſit of that which a man 
grant, aſwell as if he made no grant. Now then the ir pithop ts f 
ſtrained to thoſe Acts only that the Pope did quaſi de] fare her is in 1 Piotaptihns 
onlp. 

But now I p2oceed and affirm, that the Archbiſhop is reftrat Y Four Caſes wherein 
it ſelf in four main heads and Caſes,which were accounted — mvp the Archbiſhopis re- 
diſpenſation very day bp the Pope . . fromDiſpen- 

2 ——ů—— — 12. That nothing be mant to the Kah rk 

imightp God, neither fo2 Ring noꝛ ſubject. Sv ow e fo2 pohibj! * 
— — Tanfield Loꝛd Chief Baron thought. [TG 
0 HG; that nothing be againfi the Stat. of: H.8. . againif pluralitics'o 2. 
ces. 
That nothing be done againft. the wings P2e2ogative ? Taws' and 3. 
Statutes | 
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Statutes of the Realm in general, which is not in the Statute tot idem verbis 


tutes of the Realm, having in the ſect. 20. nextbefoze eſtabliſhed Licenſes and 
an 7 


from Rome then gener 
the plain diſtinction: the King never befoze, noꝛ ever after this Statute, 
meant to allow | s againſt the Common Laws | the 
| ad praniſed ſuch ſometimes. of thole times, J ob- 
af.2 


-lerve the St H.8.c ſect. 1. which inveighs againſt the pzocedings in 
caſe of Hereſie, by th 


kind, | 
urthlp, he is reſtrained ſect.3. in thꝛæ plates to caſes, and matters that 
be — 14 nete upon examination ot the tauſes and qualities 


of- erſons ; and ſect. 12. [peaking of a remedp, where the Archbiſhop 


all refuſe to grant Diſpenſationg. By the authozitp of that Ac, it is 
[Porte to ſuch perſons as ought of a god, juſt, and reaſonable cauſe to 
have the lame; wherein pou ſhall ſee that I mean not any thing ſhall be re- 
examined that is committed. to _ examinations bp this Law; ag 
ſhall here all have occaſion: to ſpeak of that e. 
So A ho cannot licenſe a marriage within the de⸗ 


grees pꝛohibited, as being againſt Law of God. And pet 
did * doth it at this — — e. J held likewile, that he can- 
not dilpence in lame caſes mixt againſt the Lam ut God, and the Laws of the 
. which periwas ppariſedby the Pope, as ap 
, . a b 9 | | e, ap- 
the Statuteof Carlile 30 E. i. recited in the Statute of Pzoviſozs, 


pears by 2D m che 
25 E. 3. which declaims againſt the Pope fo2 giving ſpiritual pꝛomotions to his 


ounded. 
T hold likewiſe, that the Archbiſhop could not by the meaning of this Law, 
20p2tate a Benefice with Cure to a Nunnerp, between 25 84.8. and the 
diſſolution of Monaſteries, though the Pope made many de facto, fo2 a woman 
cannot be a Paſtoꝛ by the Law of God, 1 Cor. 14. 34. 1 Tim. 2. 11, 12. And 
Dyer in Grimdons caſe ſapg well, that it was a thing abominable. J lap moze 
that it wag againſt the Law ofthe Realm; fo2 Beneficium non datur niſi prop- 
ter officium,and it is no reply that the Cure map be ſerved by a Curate foz them; 
Foz the queſtion is not, how then can make a Curate, but how themſelves are 
ball : and therefoze in 5 E.3.4. Brook Patents 108. 9 E.4.6.and 4 and 5. 
Pb. and Mar. Dyer io. Af an Office of learning be given to a man utterlp in- 
lufficient , it is utterip void; and though it be to him and his aſſigns, oꝛ to be 
exerciled b his ſufficient Deputy, it mends not the caſe; but it muſt radically 
veſt 1 — irſt Gꝛantee, bekoze it tan go in title of Pꝛocuration, oꝛ Deputation 

to anꝝ other. | 
Now it is well ſaid in Grimdoos Caſe, that p2oper and operative woꝛd that 
doth aPP2OP2LAre, is to make the Patron and his ſucteſſoꝛs perpetual perſons, 
which ſhould here be thePziozeſs, and her ſucceſſo2s, which falls as J have 
ſatd;fo2 jura naturæ ſunt ĩimmutabilia. But ſuch and all other 21 — how⸗ 
ſoever defective, were given to the 3 the true meaning of the Laws of 
Monaſterieg, which meant to give all, alwell in reputation, as in truth; pet 1 
agree with the book 12 and 13 Eliz. Dyer 292. B. That if a meer Lapman, pea, 
| 92 
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7 a man mae illiterate be Pꝛeſented, inſtituted and induced, that this is 


not a meer Nul but dy = de facto, all the Ceremo⸗ 
ö —— 2 — 
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n malum 

arſo 133 e: ag a man may 


an apr a de facto, but no licence can make | 
eo power i im. fo what tina 07 ex 3233 


oned power ſtood firm :. fo2 what oꝛdin 
on his Ae who cul not x2? and if ap rower 
authozile his the ways, 2 is indeed Anticipando,bp 
— — ta —— own cogniſance by eee, Colcnrrendo bpj 
him that might over-rule him. And Dd avocundo , bp 
raking 1 the — out of h his hands, and ſo to 1 pany 
hing thus cleared mp wan, and made ſome 


the Statute, and alſo diſtinguiſhed the kinds . — Avilinoweramine 
is Commendam we have now in hand, . —— ok Ita arch Soren 


but by the Laws of England, whether 


be judged. 
nd firſt becaule the Laws of the Aealm do admit 
Law ow A quit this Commenda, that — 
the Law of God; fo2 though it be de Jure Divino, 
— bes Ons of Chziſtian Qffices and duties, Rk — = 
niſtration ot the Sacraments and the line, and 
and ores ons to debarr them whollp of it, were 
+ Net the diſtinction of Seto and the 


Church w 5 
e 1 me by 
w i he hago if m habe in his Thurchard 


This dam noi 
5 KR rr: 


; Fs — or 25 


A 1 SEED 


of God in point of tirtumſtance. And we know well that the Church 
in her greateſt purity, were but voluntary Congregations - — ſub⸗ 
mitting themlelves to the Apoſtles, and to other P they 
did miniſter of their Tempoꝛals, as God did move them. 0 ag pe prot ta 


cap. 17. 17. ſays, God appointed a Nuler over every people, — 11 — 
Nations of the whole Earth. And therefoꝛe if yp will refuſe all govern- 
ment, it were agamlt the Law of God; and pet if a popular State will receive 
a Monarchy it ſtands well with the Law of God. 

But now to tome to the main; J hold this Commendam tobe void in Law, This connendan 
becaule it is contrary oꝛ rather Contrariant ,Hepugnant, Diſſonant and Ders- void,for ſeven faults, 
gatom to the Laws ofthe Realm, and the Analogie of them, fo ſeven faults, 02 


Aealong. 


The ſirſt is this, that power is given by this Commenda to the Biſhop 2 Fault. 
Defendant, propria Authoritate, to take Benefices with Cure o2 without, 
and to enter and take poſſeſſion of them, and to convert the pzofits of them to 
his own ule without Inſtitution, Collation, Induction, o2 other ſdlenmitp 
of Law whatſoever: no reſtraint o2pzoviſion being made, that the Benefices 
that — —— take, ſhall be void, when he ſhall take, enter, and poſſeſs them, as 
it ought to be 
Secondlp, it is not p2ovided in the Commendam, that the allowance and con- : Fault. 
ſent — — Patron be had and gotten, befoze he execute the Commendam, as it 
ought to be. 
Thirdly, the Commenda tempo? — 2 then fo2 ſix months, and leſs 3 Fault. 
than koꝛ lite, cannot ſtand with the Rules of Law of the Realm. 
Fourthlp, he that hath a Benefite in his gi 1 lark i leſs — to — 4 ſuch 4 Fault. 
a Commendam of it than he that hath the Advowlon in his Paoper ont 
Fikthly, J add a Coꝛollarp oꝛ Appendix, riſing out ot I thele — Fault. 
which J map call Argumentum ab Authoricate negativs 3 that there — _ 
Oommendam 
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a civil understanding will not help; 


aw ofthis 1. fr heard d ofinany bokofTaw o2 RKecozd, be- 
2 H. S. 02 ever any ſuch hath received — — ann 
— — opinion buthathrather, 1 they have ceme inqueſt 


—— votd bn the te of 21 H. 8. Pluralitics, 
ne within then f Beute dae by that 


ES — Piucalities, pet this Com- 
— LY ALS bart oe number, 15 the value 
5H. 8. as being 
will leave _ 


D 


—. 


— *. — aid that he might take and enter Eccleſias 
vacantes, 7 vacantes: this is in effec the ſam Fo2 it 3s gene — 


In Beneßcia cujuſcunque nom inis, qualitatis, c. So that if he enter a full 


Me * lapthat Heſath udn tene, but che licenee it ſeifhath ex⸗ 
ms mere nat / in antient times made in | 


3 all, ee am 
_ ; a, 26 Hut to ſome certain 


uncergain, 
then e ae and the p2a- 
mire of dhe two famous der rementb2ed, = 


can receive but. tive anſwers. 11 
5 2 ts receive civilem intelleckum, — void 


Saulen 50 this Church of Cliſzon was void when it was taken ; and ſo 


no intr 


1 G5 and | 
his + rp Ind D — .S. ect 14. calls it ruine m wor 9 the 
Realm; lo pou ſæ both parts have tprannp in it. 

Nom it is plain, that he had no moze right upon the Advowſons ol Church⸗ 
men, than of lan men; and thereloze then had the ſame remedy againſt his pꝛo⸗ 
e Quape-Impedir. in the Rings Court that Lap men had, if they durſt 
have uſed its, as appears hthe 11 H. 4. 76. and the Statute ok 25 E. 3. of pꝛo⸗ 
iſozs ; butbecgau * they. were in his danger in meer ſpirituals, ſubject to depꝛi⸗ 
vation vepoſtion, and andthe like-; and to receive pꝛamotions bp him, he wzought, 


his will upon them, oblique i in temporalibus, which was the — that the laid 


Statute 25 E. 3. gave their eme the King, when the Pope uſurped 
upon them, as to a at fler againſt invaſion. 
e eee e 
ta 4. ap. 5.0 aſtal 20. 22 n 
3 : = I Grimdons caſe zudgedin the point, That 
if an Appzop2iationbe made ofa Church then full, it is utterly void 3 except it 
— mode by —— woꝛds, de futuro quando yacayerit, which is the claule want- 


e Paſchx 9 Eliz. Dyer 259, 9 Edw. 4.6. 3 H. 7. 16. the office of Steinard 


— and Lulita- | 


— _ —— — _—, 
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of Cdurts being full, cannot be granted to anꝝ other hut bp the Ring. And that 
not by pꝛeſent woꝛds, but by words de furuxo 4 ando 1 8 WR 5 | 
Now to the ſecond anſwer, chat this Chitrchof Clifton was void Lord when 
the Commendam wag granted and executed; reply that this anfwer | 
been god if the Commendam had been ok that Thurch certain, ag the Kings 
entation is inthe cale. But the Commendatnig oł ann Churches general- 
, ſoitgivegpower to exetute upon any void, o2 not void, which is again 
nature of a Commendam; fo the fault I find, is not in the execution of the 
Commendam, but the conſtitution of it; which b por warranted. by he 
laws ot a Commendam, makes it no Commendam at all, and then it tan bear 
no erecution at all, foꝛ Jura natur æ ſunt immutabilia, which extends to particn- 
lar natutes andfozmsofevery thing, quæ dant eſſe; 102 if you rhange the el⸗ 
ſentialfozm, it map be ſome other thing, but it is not now the lame that it 
was. Omnis forma per quam quæque res in propria ſpecie conſtituitur, pet fectio 
qudam eſt: Perfectum eſt cui nihil deeſt ſecundum ſux perfectionis vel naturæ mo- 
Now to ſhew that a good execution will not t where the conſtitution 1s 
defective; See +: rk tale 24 Elis. in Coke Ai. 175. Sharrington reſerb 
a power to himſelf to limit uſes to any bodn; This limitation in general bei 
utterlp void, he told not limit any ule td his Wan So 33 EIiz. Coke lib. I. 
154. The Loꝛd Paget in conſideration ot papment of'dehts, cobenanted to ſfand 
ſeized to the uſe of Charles Paget fo2 pears, though he made him Executoꝛ after, 
pet the limitation is void. 3 e A 
Vernons Cafe, Coke lib. 4:2. If A. make aFeoffment to the nleof a ſtranger 
fo2 life, the remainder to his wife foꝛ her jopnture ; though the ſtranger dy be- 
foze the Pugband,yet this will not be made a joynturr. | 


So Trin. 12. Jac, Rot. 3264. in the Common-Pleas, Oates and Friths Cafe, Adore, £ 3/47 1 


A man ſeized ol Land in f; He and his Son and heir jopned tra Leaſe to 


begin after his death, neilding a Kent to Ng laid Son:He died; his Son pꝛoved Begg recs 4 


his Heir, and pet the reſervation was adjudged void. 1 

Now to the ſetond part of the Commendam. That there is un tÞat 
the Patrons conſent be had; which is ſo neceſſary as that the Gloſs upon the 
Council of Lyons, and upon Othobons Pꝛovincial ig ſecundum omnes Patroni 


ded, ag A. to name to B. and B. to Pꝛeſent over as the books are 1 H. 5. 1. 14 
H. 4. 11. and other Common books. And again, Quod ſatis obſervant Prælati, qui 
niſi præſentati per patronos, non faciunt Commendas. And 11 H. 4. 76. Hanke, and 
Hor. The Pope map grant that a man may have divers Biſhopꝛicks with con⸗ 
ſent ok the Patron. So it ſems that in caſe of Commendam, the Parſon was 
firſt Pꝛelented by the Patron to the Biſhop, which was indeed the natural 
courſe,the Patron being the firſt acto2, and the Commendam wozking but the 
effect of an Admiſſion, Inſtitution, and Jndictron. Now this inſtrument of 
Commeodam doth crp?eſip exclude the Patron in theſe woꝛds, Authoritate ſua 
propria capere, & apprehendere abſque inſtitutione, collatione, Inductione, vel alia 
quacunque juris ſolennitate, & c. which (alia) muſt refer to the Pzeſentation to 
erclude thar,becauſe the ſpiritual ſolemnities were named, and excluded befoze 
ſpecially: Solenne eſt quod ſolet fieri, Aug. —_ EE 
Now if the Commenda had ben, that he might take the Benefices without 
— 1 conſent, it had ben void; this is the lame in effect in cloſer 
020s : 
Vet — the degrees ol the Popes p2actice in Commendams by Rebuffus de 
praxi, &c. | | | 
The Pope pꝛovided upon the Churches of the Clergy abſolutely; upon the 
Churches of the Lap-patrons his pꝛoviſion was not god, but either with an 
expꝛels clauſe, Dummodo confenſus Patronorum Laicorum adhibeatut; o2 with an 
erp2eſs,Non obſtante, the Patrons conſent were not had. 
So by their ownrules, the inſtrument of Commendam it felf muſt pꝛovide 
fo2 the conſent, oꝛ the diſcharge of it, fo2 the Pope ſaw that the Patron was — 
: 


The ſecond reaſo 
upon the firſt great 


conſenſus, & omnium qui lædi poſſune.requiritur. As if the Patronage be divi⸗ Pont 
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be ane. So this fozy. is wozle than his. 


Bu ieee 1175 | im ers th were bad 1 this 
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right Bag wo 0 the Chureha 0 IF, "the 


fice, 1 cont iy alli ions ont . of 
o:dinarp ;Prelentation of ti rere n the 1 
„50 Edw. 3. 27. 14. Hen. 6:15, In deriving cf aV 7 8 
3. 51. 15 'Edw. 2 Fitz. 9. 75 Impedit, 165. In tranſlating of a 
2275 to d „ 30 Edw, 3. 26. in permutation, and * 64 
nefices, 45 Ed. 3. F. Exchange 10. Foz the Patrons muſt pꝛelent craſs. de 
novo, and did ſo there. 7 7 it is true, that it ſhall depend upon the 
Exerution and enjoping. Erchange, as, that Caleis tn both pots, - 
306 B. is. In which N ee o hig change tall, zußer In⸗ 
0 n 5 no nge fail; ei n⸗ 
cnten hat return tohis old Benefice, in priſtino ſatu, upon his fozmer 2e- 


- The Patr atronage is b granted and pleaded by e name of libera diſpoſitio 
Eceleſiæ; 14 Edw. 4 2. and 7 Edw. 3.4. bp the name of the Church it ſelf, Andi the 
Quare Impedit ig, quod permitrat præſentate ad Eccleſiam, & c. quæ vacat & ad ſuam 
ſpectat donationem. = plp 1 8. Acts,of — O:dinarp are in Execution ofit ; 
ag the admittance of ſurrender. f 

The Patrons br fs 1 hey takes place againſt the Oꝛdinarp, after lapſe in- 
— 13 Edw. 4. 3. 34. Ed. 3. 11. 11 Hen. 4. 80. and againſt the Rings laplelike- 


Trin 7 Eliz. Dyer 241. Caſe Watſon, —— Impedir, againſt the Archbiſhop 
and his Aneymbent upon default; the 3 7 — and had a Writ to 
Sheriff, whe: citwagtowd, "that 9 two pears, fo 
the Lapſe devolvedto the Crown, and no ul ut the Collation of the Arch⸗ 
bilhoy, and the ern ty had judgement 4 RY but fo? half a pear, be- 
£8 le te (eau ſhould remove the Clerk, and a Writ to the Bi ; note, lo; it is not 
ully within! we, nul lum tempus occurrit Regi ; fo2 the atrons Title conti- 

| top Arr ed wy; ſe executed ; So the kings time is not veſtcd in him peremp⸗ 


o © Titl es. 
25 > Act 2 inaxp tan dilapproptiate the Church, but if the Parſon ap- 
P op? tate DHA cron) pꝛeſent, it did dilapp2op2iate, 38 H. 6. 2 11 H. 6. 

Pies, Na.br.35. And AK 8 he pꝛelent and his Clerk be re⸗ 
fuſed fo2 juſt tauſe and i how giv en, that lapſe ih; incurr ; 1 the Appꝛopꝛia⸗ 
tion gives him a charge to hold, oz not. B appears b the fi oꝛm of an Appꝛo⸗ 
pꝛiation in Grimdons Cale, which by his pꝛeſentment he hath renounced. Now 
ſince the Patrons right and you to the filling of the Church, and making an 

ncumbent, is prior tempore, & potior jure, ſince both in time and dignity it is 

irſt, ſhall the Oꝛdinaries Act be good to perfect and finiſh the Act, which the 
Patron ought to begin ta him; to give the Incumbent leave, to leave the dw?2, 
and come in bp the window ? 

Now what anlwer hath ben made to this? None, but that the Ring who 
pꝛoved Patron, did confent befoze the Commendatozp entred, which is not ad 
idem (ag we have ſaid befoꝛe) when we ſpake of the Conſtitution, to anſwer me 

the Execution. And the Popes pꝛactice was in this exact, as pou le in 
— befo2e, though he too upon him moze in the Patronage, than belonged 
0 
Suppoſe that the —— ſhould commend to a tertain Church void, licet 
Patronus non conſenſerit, and ſo in the general this is L. iuſtrument of Com- 
mendam were void, thuugh the Patron would after co 

The third part af the Commendam is, that it is — which bꝛings 
with it ſo many incongruities, inconveniences and abſurdities inlaw ag can- 
not be boꝛn; fe the Church is neither altogether void, as it remains in the 
caſe of a Commendam Semeſtris, which is but aſcqueſtration of — 

ure 


— 
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Eures fill the Patron pꝛeſent; neither is the Church ablolutel full; fo2 then 
it ſhouid be, as it appears by the pleading, plena & conſulta, thac is, plena de 


poſſeſſore, & conſulta de Rectore: Mob plenum eſt, cui nihil addi poteſt ſecun- 


dum modum ſu capacitatis; Now that clearlp is not ſo in this caſe ; fozhe hath 
not the Benefice entirely, neither in paſtozal Cure: io? there 2288 a 
p2oviſion put upon him. (not to ſerve the cure himlelk, as the ſpeaks 
to the trueParſon, Accipe curam tum, but) that the be not defrauded. 
Neither hath he the Benefice wholly in him, as a ſtectoꝛ ſũ as he map be ſaid 
to be ſeiled in fee, oꝛ be ſaid a Succeſſo2 o2 a 2 the Parſons 
__ were befoze, o2 that hall — —_— — —.— and indi⸗ 

le, that it cannot ented oꝛ commended] parts ure, without 
the fruits, noꝛ the fruits without pe Cure op the lebe to one, and the Tithes 
ta another, o2thelike : And by the ſame realon the ſtate and perpetuitþof the 
Incumbent cannot be dibided oz diminiſhed, as that he map take and hold 
it fo: thꝛee oꝛ four pears,o2 as this is, ſo as he ſhall remain Biſhop. Again, 


this were tokeep a freehold in a per Abepance, which the Law doth 
ermit out of neceſſitp , as upon death of Biſhop's arſon, o like, but 
Never allows it to the Aa of the party; and PE a man 4 a Teaſe 


fo2 pears,the Hemainder to the right heirgof 1.5.1.5.being alive,the Kemainder /*- 


is utterip void. This Commendatoꝛp cannot have a Juris utrum, which is utrum 
fir libera Eleewoſyna pertinens Eccleſiæ ſuæ; fo2 the Church is not his, he can- 
not take to him and his Succeſſo2s; he cannot ſue, oꝛ be ſued in a _ of An- 
nuity,o? the like. It ought to be vinculum conjugale, betwen the Beano? and 
the Hectozp. Now this is, as it a man ſhould take to wife, with pꝛoviſion to keep 
her, till he can get a richer : lee the Gloſs upon the Pofident befoze cited, of 
Eccleſia Sillatina, which holds, 1 oye map make an Inſtitution to a 
Benefite fo2 a time only. Out of which obler ve the fallibility of foꝛeign Au⸗ 
thozs, and fozeign pꝛattice; foꝛ by the Laws of England, the Acts of Pꝛeſen⸗ 
tation, Inſtitution, and 


mult be executed acchꝛding tu the fozm preſcribed by and camiot be modi- 


Dyer 26. 


But a Commenda perpetua may be admitted; fo2 it amounts to a Collation 
02 proviſion, and hath full woꝛds that he map take and receive a Benefice, void, 
of the gift oz p2efentation of the Patron, and enter into it without Jn- 
—_— c. and take the p2ofits ag Rectoꝛ in Commendam fo2 term of his 

e. 


Nom it is true, that it is in aſozt repugnant that a man ſhould have a per- 
petuity irrecoverable in a thing that he takes only to keep; fo ſo was the o⸗ 
riginal of a Commendam. But here where the woꝛds are ample, to make a full 
Incumbent, the woꝛd Commendam ſhuffled in, man be counted void; as in 
Grindons Cale it is reſolved, the perfecteſt woꝛd to make an Appꝛopꝛiation is 


8 | — him Parlon ; fo pet a Periphzaſisequttpollent, like unto this, will 
er be. | 


x F Now 
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Nullum tempus, &c. 
binds not, becauſe 
the King is in his 


gainſt the Patron, 


actual preſentment a- 


Pow what hath been the main anſwer unto this; That the nature of a Com- 
mendam is to be determinable, and not perpetual ? 


= 2 Ae A #3 2 299. To which J make a double reply. 


Firſt, That the Commenda map be perpetua, and that is the beſt and perfecteſt 
Kind, as appears befoze by Canons and Doctozs. But ſuppoſe that were fo,J 


2 2 ſay the Popes chair is no Court of Parliament to make Laws foꝛ Jnheritan- 


tes oꝛ ꝓꝛee⸗holds in England; neither is it in any mans power to create new na⸗ 
tures in Law, accoꝛding to new inventions, extept then may ſtand with Jus com- 
mune, which is natura univerſa. To this purpoſe. Therefo2e in the like Caſe, in 
matter of manners, Tully gives ged advice, Contra naturam univerſam nihil con- 
tendamus, ea tamen conſervatapropriam ſequamur: was it not ſs in our Caſe of 
Perpetuities? everp man made new Laws foꝛ his pꝛoper patrimony, and then 
ſtood long in vulgar —— without the aſſiſtance of learned men: but now 
exploſa eſt ſententia, being contrarp to the Laws) foꝛ politiæ legibus, non leges 
politiis adaptandæ. ; "ri | 

The fourth fault of this Commendam is, that it is grounded upon a Lapſe, 
(wherein is to be conſidered the nature of a Lapſe ) which is not an intereſt na- 


vY % 
» 


turallp, as is the Patronage, but a meer truſt in Law. | 

It the ſixth month be incurred, pet the Patrons Clerk ſhall be received, if 
he be pꝛeſented befoze the Church be filled by the Laple, 13 E. 4. 3 Brook Plenarty, 
15. 43 E.3.11. 11 8.4.80. Obſerve 7.Eliz.Dyer 241. foz it ſæms bp that caſe that 
the atron ſhould pzelent againſt the Kings Laple, fozhehath damage but foz 

a pear. . | oy 7 21112 

A Lapſe cannot be granted over as a Gzant of the next Lapſe ot ſuch a Church 
neither befoze it fall;noz after. At the Laple incur, aud then the O2dinarp die, the 
Ring ſhall pꝛeſent, and not the Erecutozs of the Ozdinarp: Foz it is rather an 
adminiſtra {Dan an intereſt, Eitz. Nat. br. 34 G. 25 E.3. 24 Dyer 87. is doubt- 
ful, whether to the Ring, oz to the Metropolitan. And J hold it clear, that if the 
Patron pꝛeſent, and his Clerk be inſtituted, and remain without Jnduction 
eighteen months, the Ring ſhall not pꝛeſent upon him by Lapſe, as he map do 
upon a direct Patronage accruing to him by guard of tempozalities, oꝛ of his 
Tenants heirs after Jnſtitution bekoꝛe Induction, Fitz. N. B. 34. 36 K. fo: the 
— tannot have a Lapſe, but where the Oꝛdmarp might have had it be⸗ 
roꝛe. 5 9 2 927 N 54 vs 

But a laple (as 7 have ſaid ) is an Act and Office of trult repoſed by Law 
iu the Oꝛdinarp, Metropolitan, and laſtly in the King (who is cercum & 
ſtabilimentum juſtitiæ ) the end of which truſt is to pꝛovide the Church of a 
Nettoꝛ, in default of the Patron; and yet as foꝛ him, and to his behof. And 
therefo:e as he 77 transfer his truſt to another, fo cannot he divert the thing 
wherewith he is tru 


EE He + 


Now the Oꝛdinary, oꝛ he that is to pꝛeſent by Lapſe, is as it were Negotio- 
rp geſtor, oꝛ a kind of Attoꝛnen made bp Law, to do that fo2 the Patron 
which it is ſuppoled he would do himſelf, if there were not ſome lett, And there 
loꝛe the collation bp lapſe is in right ofthe Patron, and fo2 his turn, 24 E.3. 26. 
And he ſhall lay it as his poſſeſſion, foꝛ an aſſize of darrain pꝛeſentment: 1 7, 
43. E. N. B. 31F, The like. it it were by Pꝛoviſion of the Pope 7 E. 3. Fitz. Aſſize⸗ 
darrain pꝛelentment 3. And upon 17 Pdw. 3. 60. Jfmy Attoꝛney to pꝛeſent two 
Benefices, hoid conlent oꝛ agre to ſuch Commenda as this, it would be void, as 
out of his Warrant ; Theſe kinds of Adminiſtrations foꝛ others are never ex⸗ 
tended bepond 7 - W 1447 75 

Bailiffs map reteĩve Rents of old Tenants, then cannot except new upon 
change ol tenants, thep cannot enter foꝛ non papment of Gent, much moze in 


caſe of p:ocurations made by Law, the reaſon 18, thep are but a p2oviſional 
Miniſterp, 


—— 
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Miniſtery , fo2 'cale of neceſſity, and certain benefit of the Lozd. 

The eſtates and perſons of Jdeots and Lunaticks are by Law intruſted 
to the King: if therefoze, the Ring ſhould grant to one that — nthe 
poſſeſſions of an Ideot o2 Lunatick, o2 takes their perſons un! v, that 
he would not meddle with them, bur ſuffer them to do their pleaſure , theſe 
grants were void. Fo; theſe are Acts of juſtice, and offices of a King, which 
he cannot put off: Ceſſa! 8 li non vis Judicare. And in thele ings the 
King is never ſuppoled by Law ill affected, but abuſed and deceived; fo2z,Eadem 
præſumitur mens Regis, quæ eſt juris: So the 7 H. 4. 42. B. and 121 E. 3. 47. the Earl 
ol Kents caſe, if the Ring being but Guardian, grants the Land in fe, the grant 
is void. So we judged lately; Ika Sheriff make an Ander⸗ Sheriff, and take 
Bond of him, that he ſhould not ſerve Erecutions without his conſent, the Bond 
would be void; fo it is reſolved C. lib. 7.36. that the King cannot give away 


a penal Law: So here, ik the King having a Lapſe, ſhould grant to an In⸗ 


truder that he would not Pꝛeſent to the Church, yea, oꝛ perhaps, it one ſhould 
— upon the Kings ple, and the King ſhould grant to che uſtrper that he 
would not remove his Clerk; fo2 this were a beach of that truſt which the 


Law repoſeth in him, aſwell fo2 the behoof of the true Patron, as foz the god of 


the Church; koꝛ by this means the Patron ſhould loſe his Patronage. 8 
The fifth exteption, o: 2 iment, out ok all the fozmer* exceptions —— — *. 
an Appendix, o2 Corollary after them all J dzaw, a praxi Beneficiorum in 
Anglia, ag Rebuffus w2ites, de praxi beneficiorum in Francia. Fo2 by the Tam 
and p2actice of this Realm, we mut judge here, not bp the p2attice of foꝛein 
Nations, much leſs by the pꝛactite of Rome, the Popes tenipozal Pꝛincipa 
o2 demeſne of the Church, which they call patria obedieotia, but we map well 
call if patria jugo afſuetaoz ſervituti fubjugata. And beſides we know not the 
conſtitution of their Patronages and Church-livings in fozein Kingdoms. 
But this J ſap, that no man ſhall ſhew mebok of Law, Statute, Authentical 
reſolution, o2 judicial opinion, no no? hiſtozp, noz Chzonicle, that did ever al- 
low in this Realm a Commendam in the Capere, oz apprebendere, and to hold 
propria Authoritate, fo; a time leſs than fo life, either ffom the Pope, oꝛ anp 
other; but luch opinion as hath ben, hath been againſt it, neither ſhall a 
man ſhew me the wozd Commenda in bwk of Law 82 Statute of England, 
befoze 25 84.8. only 11 H. 4.76. Thirning and Hanckeford agræ, that the Pope 
map grant to a Biſhop to talie Benefices de Novo. And likewiſe Horton, and 
Hanckeford there, that one map be made Biſhop ofdivers S&s by the Pope, if 
the Patron aſſent ; which J grant, underſtanding Benefices totallp, with 
con! _ Patron, and fre from the exceptions that J have, and ſhall take as 
gainſt it. 3 
In the tale of the new Book of Entries, fol. 52 1. Paſ. 43 Eliz. Rot. 1028. by 
the Queen, againſt the Biſhop of Coventry, and Crumpton, Warburton, an 
Kingſmell, Judges argued openly, and at large againſt the Commendam fo2 the 
Queen; and Anderſon alſo declared his opinion ſo. But Walmſly declared his 
opinion to the contrary, withoutArgument.Whereupon, the Queens Atto2nep 
8 a Nolle — ul _ . : 
20w it is to be oblerved, that all the inventions of the concerning Proviſion made trat 
the diſpoſition of Benefices,Biſhop2icks, and other cn ings in England Incumbenr — in 
were ſtill to make perfect, not mutilate Incumbents. 2 „a manner extraordi- 
Collations, P2oviſions, Commenda retinere, ag it is called, and Hieſervations, Tias te hh 
which was not of it ſelf a beſtowing of a Benefice ; but way onlp a declarati- gel mater nc. 
on what Dignities of Benefices he did reſerve to be diſpoled by himſelf, and form. 
no other: Whereupon afterwards was tofollow another At of P2oviſion, 
o2 Collation to give it execution. And this he would malle ſometimes by 
particular Benefices, ſometimes by whole P2ovinces, and Kingdoms, as ap- 
1 in the Extravagant of Clement the 5. And the Stat. 25 E. 3. of P26 
iſoes. 
Now that Pꝛoviſion did make a perfect Fncumbent perpetual, as well as 
the O2dinarp koꝛm of Inſtitution, #c. See Fitz. Na, Br. 37. C. 18. Ed. 3. * 
| X 2 E 
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Ed. 3. 5. and Stat. 13. R. 2 Raſta], Pzoviſions 12. made againſt Pꝛoviſiong ro 
tome; pet enacted that ſuch as were in poſſeſſion already by P2oviſions, ſhould 


enjoy them during their lives. Againſt all theſe pzactices of the Pope of Col- 


Jatzong,p2oviſiong and reſervations the Statute of P2oviloes did fo2tifie : Was 
the State ſo impꝛovident as not aſwell to foꝛbid theſe Commendams being moꝛe 
milchicvous it they had been then known oz allowed by pzactice here? oꝛ was the 
Pope ſo gentle ag not to have uſed this devile to leap out of the laws of Pꝛo⸗ 
viſo2s, if it would have pꝛevailed here as he uled it in other Countries to defeat 
the Canons againſt pluralities here, and as he did ule in this Kingdom the 
Cammendam retinere, betaule it was not of the woꝛds and meaning of the Law, 
5 that there was neither avoidance of the Benefice no2 intermedling with the 
atronage? 

The firſt mention that is made ofthe woꝛd Commenda in bol of Law is 27 fl. 
8. where the Archbiſhop is laid to be Commendatorius Sancti Albani, which 
might either be in the Retinere, oꝛ elſe by an abſolute taking. The next is the 
Statute oł 28 H. 8. cap. 16. where the Statute making mention of divers kinds 
of Bulls and Bziels of the es, nameth ( inter alia) Commendams and 
Tryalties, and enacts that the party ſhall enjop the bcnefit of ſuch ol them 
only, as might be granted by the Archbiſhop,bp the Statute of 25 H.8. So this 
is ſtill under the queſtion , and argues, that all was not permitted to the Arch- 
biſhop, that the Pope took upon him, which was plainlp true in Trpaltics, by 
the Statute of 21 H.8. and this Statute of 25 H. 8. But the Commendam in 
the retinere, map be made tempozapy foꝛ pears, o2 any time whereof the diffe- 
rence is manifeſt, if their nature andreaſon be oblerved. 

The difference between Retinere and Capere, is no leſs than betwen holding 
and retaining that which is already mine own (which is tree from all the ex⸗ 
ceptions befoze taken to the other kind) and the taking of that which is another 
mans, and therefoze take the Cale, that J am alreadp Beneficed by Pꝛeſenta⸗ 
tion, Ec. in ozdinarpfo2m, and J would take alſo a Biſhopꝛick, which of his 
own nature would avoid the Benefice, wherefoze F obtain a diſpenſation, that 
J map hold this Benefice ko2 thꝛæ years: though J take the Biſhop2ick, which 
then IJ take : I remain the ſame Parſon ſtill of the ſame Benefice, inno lels 
eſtate than Jhad befoze, and here is no injurp done neither to Church noz 
Patron: fo2 though it be damnom, pet it is abſque injurla. Now when thyce * 
pears are paſt , the Benefice voids, as it ſhould have done at the firſt, if there 
had been nodiſpenſation ; like unto Fe-ſimple warranted fo2 life, though the 
warrant be tempozary, yet the thing warranted, and to be recovered, in value 
is perpetual : foꝛ it is a warranty ol aFe, though not a warranty in Fe. So 
the Commendam retinere, & e. is of a perpetuitp , though it ſelf be not perpetual. 
And of the allowance of this in Boks, ſæ the famous Caſe of An. 11 H. 4. 79. 
upon the Common Law and Statute p2oviſo2s both Fitz, Ns. Br. 36. and Jo. 
Parkhurſt's Caſe, M. 6. and 7 Eliz. Dyer 233. And Hollands Caſe, Co. lib. 4. 


* | i a 

Nom though the Statute ſems to give power over all Diſpenlations grant- 
ed at Rome, wonted and unwonted,and all diſpenſations generally: pet it muſt 
have conſtruction, ſuch as were allowable and allowed by the laws and p2acice 
of this Nealm, foꝛ elle it ſhould make our poke heavier than befoze : And the 
Statute meant not to create new powers unlimited, but to tranſlate from the 
Pope to the Archbiſhop, with reſtrictions,as was oblerved befo:e. Now though 
the Pope did ſometimes — to grant diſpenſations againſt the Laws of 
the Realm, and perhaps added kulminations, pet they were but bruta fulm ina and 
minz inermes, and Idola conceſſionum. Fo?2 thep are no grants inded that have 
no fo:ce, and thereloꝛe againſt the Kings grant pou map plead non conceſſit, if it 
were not his to grant. Co. lib, 6. 15. And therefoze the Defendant here hath 
averred, that the like Commendams were granted to the Biſhops of this ealm, 
befoze the Statute which the Plaintiff hath by Pꝛoteſtation denied. But the 
averment is vain, if the Law judge the contrary,as is his pꝛoteſtation alſo that 
this Commendam is not againſt the Statute of 21 fl. S. ot pluralitics. ns 
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The firth fault that J aſſign in this Commenda ig, that it is againſt The ſixth reaſon up- 
the Statute of 21 H. 8. of-pluralities, touching which and the pꝛoviſſon of on the firſt great 
this Statute 21 H. 8. cap. 25. to pꝛeſerve it, J will explain mp ſelf the Pint. 
moze largely, becauſe we are now upon a point that map utterly defeat that 
Statute, which was a molt religious and politick Church Law, and A may 
ſap almoſt a Kiedintegration of thoſe holp ancient Canons, and a re- 
ſfauration ot᷑ / the Church, ruined by the Popes Tot quots, diſpenſation and 
tolerations; fo2 though this be inthe Cale of Biſhops which can be but rare, 
vet like diſpenſations map be granted to ann common Churchman to take in 
Commendam ten Benefices to hold foꝛ pears , o2 ſo long as he ſhall hold another 
Benefite whereothe is perfect —— Foz obſerve, the ſcope of this Law 
was to appꝛopꝛiate to every Flock his p2oper Paſtoꝛ, both in body and mind; 
in body that he ſhould be the husband of one wife ; Una Eccleſia unjus Rectoris, 

In mind, that having but one Benefice (ſaving ſome ſpecial favour and Con- 

ſiderations) he ſhould not farm, graze, no2 mingle himſelt with ſecular affairs, | 
that might withdraw his mind. The policyofthis Lam J obſerve in this, that 4 
the time now at this Parliament inclining againſt the Pope (:fo2 21 H. 8. = 
was that Parliament that continued 25 H.8: = not ſtratghtwap take WA . , = 


away from the Pope the power of diſpenſing pluralities (which was one of the 
greateſtenomities ot his power, and was pellis introitus of his coffers)but they 2 5 ; 
p2ovided that his diſpenſation ſhould not be ſufficient of it ſelf; but mu 7 * Fa 
only ſecond a qualification, which ſhould come from Lozdg and great men, Fang 
wherebp the King did dꝛaw them to his part from the Pope, bp dividing his | 
power in this among them. _- | 
Nom touching this Statute, J agree clearlp, that BGithopzicks are not with- 
in the Law under the wozd (Benefices) lo that if a Parſon take a Biſhopzick, 
it avoids not the Benefice by fozce of this Law, but by the ancient Common 
Law, as it is holden, 11 H. 4. 60. but J hold it is as clcar, that if a Biſhop 
have o2 take two Benefices, Parſonages, o2Vicarages, with Cure either by 
Ketainer, o2 otherwile de novo, he is direaip as to thoſe Benefices within 
theTaw 3 foꝛ he is to all purpoſes fo2 thole not a Biſhop (whether it be in his 
own Dioceſs oꝛ not) but a Parſon o2 Vicar; and by that name muſt ſue, and 
be ſued, and pzeſcribe and claim, foꝛ the woꝛds are plain. If any Parſon have- 
ing one Benefite with Cure,Xc.take another, tc. wholoever will hold two Bene⸗ 
fiteg, muſt have both ſuch a qualification, and ſuch a diſpenſation as the Law 
21 H. 8. requires. And thereupon J am of opinion clear, that it a man be quali⸗ 
fied Chaplain to anp ſubject, and then be made a Biſhop, his qualfication is 
void, lo as he cannot take two Benefices de novo after oP fo2ce of that qualifi⸗ 
cation, but if he had lawfullp two Benefices befoꝛe his Biſhopꝛick, he map by 
diſpenſation of retainer (beſides his foꝛmer diſpenſation, to take two Benefices) 
hold them with his Biſhopꝛick. And if a man, being the Kings Chaplain,take 
a Biſhop2ick, I hold that he ceaſeth to be the Kings Chaplain; and Biſhops 
are not in that reſpect Chaplains to the King, within the meaning of this 
Law. So that the claule of the Statute that gives the King power to give 
2 manp Benefices as he will ol his own gift to his Chaplam, will not lerve 
them. | | 
Now where it was objeced,that this Commendatory is not within the Sta- 
tute of 21 14.8. fo2 two rcaſons, Firſt, becauſe being but tempo2arp, he neither 
is, noꝛ can be inducted, which the Law requires. The ſecond, that Clifton was 
the later Benefice received;and therefoze it ſhould be South. fleet, and not Clifton 
that ſhould avoid. | | 1 
A anſwer to the firſt ; That it is the Office of Judges to advance Laws 
made fo2 Religion, acco2ding to their end, though the wozds be ſhoꝛt, and un- 
perfect, Magdalen Colledge Caſe. Otherwiſe if a man take twenty Benefices, 
and enter and take the pzofits of them all, but take no fozmal inſtrument 
of inductiou, he ſhall be out ofthe Law, Durus eſt bic ſermo ; and ſo that Sta- 
tute ſect. 4. it hath only theſe woꝛds reallp intituled oꝛ poſſeſſcd, and hath 
not the woꝛd of induction. And ſect. 15. it is pꝛovided, that a Benefice 


App2op2rate 
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App2op2igze ſhall not be taken a Benefice with Cure within the Law, elſe it 
had been; per it hath no foꝛmal induction, but it gives poſſeſſion without indu- 
ccion, and lo doth this. <p 
But another clear anlwer is, that the main ſcope of this Law is to avoid 

and diſable all Licences, Diſpenlations, Unions, Tolerations, and other fa⸗ 
tulties whatſoever from Rome, oꝛ elſewhere: whereby anp ſhou!d be enablcd to 
take,receive,o2 have any moze number of Benefices, oꝛ in other ioꝛm than is 
pꝛeſcribed bp that Act. Now as it is judged in Digbies Caſe, a Benchice is taken, 
received,and had by inſtitution only; and theretoꝛe a qualification, o2 diſpenſa- 
tion following comes too late. WERE 

Whp then oblerve the confequence ; if a man having one Beuefice with Cure 
by inſtitution onlp, accept another bp inltitutiononly, without diſpenſation 
the Common Law makes avoidance Actual if the Patron will. Now if this 
Dilpenlation ts take Benefices without number be utterly void by the Law, 
then are thele Benefites taken without Dilpenſation,andls void, eſpeciallp be⸗ 
ing by a Biſhop, And'N hold if a man talte a Trialty which is not allowed 
him, he cannot bp that take two Benefices,becaule his diſpenſation is void. 

Allo J am of opinion, that if a man have a Benefice with Cure wozth above 

eight pound, he cannot without qualification and diſpenſation pzocure another 
with Cure, to be united to it after though then make but one Benefice ; foꝛ this 
cautel of union is pꝛovided foꝛ by expzeſs name. But of unions befoꝛe. A am 
of another mind, and tolerations are alſo excluded, which is cen woꝛd fo2 
this cale of Commendam temporary ; fo2 it is not allowed, but tolerated, non præ- 
cepto,ſed permiſſione, ag the Canon ſpeaks. | 

Having ſpoken thus much of the Statute of 21 H.8.now obſerve how jealous 
this Statute of 25 H. 8. is, That nothing be done by it, to the p2cjudice of the 
other; and therefoze the proviſo foz the pꝛeſervation of it, is inculcate with a 
triplication;and as Solomon faith, Funieulus triplex non facile rumpitur. This Ac 
ſhall not extend to repeal,o2 derogate, ct. „ 

oz to give licente to take, receive, oz have ann moze number of Benefices 


t. 6 | | 
That the A ok 21 H. 8. ſhall ſtand god in all intent# , accozding to the 
true meaning, cc. Now this Commendam croſleth all thele points ; and namelp, 
it gives power to take and receive ( which are the verp wo?ds of the Starute ) 
without relpec of time, moze, o2 lels, one, oz moze Benefices with cure, and 
the lame to enter and tale, and have the p2ofits,c. : 

This allo gives an[wer to the ſecond objection, that Clifton ſhould not avoid: 
fo2J hold (as J have laid) that a Biſhop by Difpenſation map retain as many 
Benefices as he had lawfullp befoze, but can take none of new ( if he had his 
number befo2e)fo2 the wozds are as well againſt having of Benefices,as taking. 
And il he had none befoze, then he can take but one de novo, except by qualifica⸗ 
tion he can be a Chaplain, and alfo by a double Diſpenſation have licence to take 
two Benefices,and hold them with a Biſhopꝛick. : 

The laſt and ſeventh fault that I aſſign in this Commendam, is; That though 
there be a latitude of diſcretionleft to the Archbiſhop, pet he is circumſcribed 
with thele cautions ſe&. 3. That the Diſpenlations be neceſſary and convenient 
in the caſe ofthe King himſelf; and the ſame ſection hath theſe woꝛds, which 
in caſes ofneceſſitp map lawfullp be granted: and ſect. ia ſpeaking of the refuſal 
of the Archbiſhop to gant Diſpenſations, it is added, that of a god, juſt and 
reaſonable cauſe ought to have the lame; fo? it is not diſcretion cum ratione in- 
ſanire. 

The Stat. ſect. 3. gives the Archbiſhop the examination of the cauſes and 
qualities of the Perſons, pꝛocuring Diſpenſations; and theretoꝛe rt he affirm 
the cauſe juſt, as the exility of a Biſhopzick, oꝛ the quality of the Perſon woꝛ⸗ 
thy, againſt theſe there ſhall be no exception noꝛ averment bp Court oꝛ party; 

et this — is very imperfec in the Plea fo? the Diſpenſation doth not at- 
irm it aſſertive, as hey eak, that the Biſhopꝛick was mlufficient, but that the 


But 


Githops Petition did fo infom. 
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oportet. Ae. . A. 2 4 2 ; 
though a power were relerved to limit anp eſtate foꝛ pears, foꝛ any reaſonable 


2 
And now foꝛ the other woꝛd of the Stacute, that is toſap, neceſſarie. Lex ne- / Ws 2 
tas legum vincula irridet. But this is, when pou map perceive the cale bꝛought to 5 . . e. 2 ; 


of opinion, that if a Commendam were granted to a Biſhop of a pcoꝛ Biſhopzick 


Election is given to the patient to ule it either way, as Sir Rowland Heywards 
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But now the Diſpenſation may be ſo groſſy andpalpablpunneceſſarp and in- 
convenient, as no liberty ot difcretioncan defend it. Suppoſe it were a meer 
Tot quot. and pet that was common with the Pope: but this Statute hath not 
given it to the Archbiſhop, and pet it is no otherwiſe reſtrained, but by theſe 
wozds, and the Statute of 21 H. 8. and this Commendam ig almoſt as ill, Infini- 
tum in jure reprobatur, It was infinite in nature of dignities and Benefites, in 
place where, in time when, in oꝛder how they ſhall be gotten oꝛ holden; in 
number,fo2 they map be twenty oꝛ thirty mall, oꝛ ten very god ; Ji ſe that 
there were not manp woꝛſe in the time o ry. This is like the fraud that 
is called apparent, where the Father inteoifs the Son and Meir, 33 H. 6. 14. 
the Loꝛd map enter upon the Heir, not ſoupona Feoffee without pzof conve- >- 1 45 
nient, Eſt quiddam per fectius in rebus licitis So Saint Paul, 1 Cor. 10.23. All 9 3 7 
things are lawful, but all things are not expedient. And this is finelp ſpoken by (3 AC. FI 
Tlly,Eſt aliquod quod non oportet, etiamſi licet; Quicquid vero non licet, certe non, . 


— 


Se Mildmayes Caſe Co. lib. 1. 177, A Leaſe fo2 roo pears wag diſallowed, — 3, 


tonſideration, as to him ſhould be thought good, pet the land was his own be⸗ . ; HA " #3 
foze, 4 Ed. 2. F. Waſt. 11. A Leaſe of an Doule and Tand, Et quod poſſit com- b. Ged. 7 I 
mod um ſuum inde facere meliori modo, quo ſibi viderit expedire, line contradictione nd, Ml 
aliqus, pet he map not pull down the Houſe; fo2. there is nothing mo22 contrary 2a L289 
to libertp, thanlicentiouſnels, no2 to diſcretion, than foliſhnels. In maxima 4 

otentia, minima licentia. * 3s : 
ceſſitatis eſt lex temporis, ſcilicet inſtantis. Andtherefoze it is well ſaid, neceſſi- =) _ —— 


extream neceſſity then when the Ac is done, the Law permits pou not tokill 
him that aſſails pou, when you dꝛaw near pour laſt refuge, becaule pou foꝛeſæ, 
that pou ſhall be d2iven to it, but pou muſt fozbear till that neceſſity be at his 
full period; foz till then it map be otherwiſe pzevented; oꝛ remedied. So A am 


ofa Church certain, now full, to take effec when it ſhould fall void that it were 
not warranted by this Statute ; fo2it muſt be certainly neceſſary. and conveni⸗ 
ent when it is granted. And here beloꝛe the Church is void, he maphave a better 
Biſhopꝛick, oꝛ that Biſhopꝛick map be bettered. TILES: 

Now to the ſecond great point, whether the Patent of the Ring called his The ſecond grea: 
Pꝛeſentation, ſhall be judged to have the foꝛce of a compleat Commendam in point. 
it ſelf, oz ſhalt only lerve to give his tonſent as Patron to the Diſpenſa- 

— made by foꝛce of the Statute, as was p2etended; that 18 the 
queſtion. pf | 

It is firſt to be confeſſed that the King hath power to do both, tell what 
_ = and thereloꝛe had election to do the one, 62- the other, oꝛ both at his 
pleal[ure, [ 1 | CY 

Now in taſe of elections,where an indifferent Act map be taken divers ways, Election. 
— U a woꝛd ſee how they ſhall wozk either by Act of the party, oꝛ diſpoſition 
o Y <4 

And firſt, if your Act may woꝛk two ways, both ariſmg out of your intereſt, 


Cale, 37 Eliz. Co. lib.z. 35, Ye was ſeiſed ol the Mannoꝛ of Ditton, wheredfthe 
Demelns were part in his poſſeſſion, and part in Leaſe, and did demiſe, bar⸗ 
gain, and ſell the ſame to Warren, and others foꝛ 15 pears after his death; and it 
was reſolved by the Judges in the Court ot Wards, that the Leſſæs might uſe 
this either as a common Leaſe, oꝛ as bargain and Sale, but not both waps to 
one intire Act, and one intire thing. Fes 


On the other ſide, if the Act will wozk two ways, the one by an Intereſt, 
the other by an Authozitp,o2 power; And the Act be indifferent; the Latv will 
attribute it to the Intereſt, and not to the Authozity : And ſo vou muſt take 7, 
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for fQio cedir veritati. And therefoze ſo it was ruled in Sir Edward Cleares 


Caſe, Mich. 41 and 42 Eliz, Co. lib.6.17. That if a man be ſeiſedof thꝛee A- 
cres of land holden in Chief, and makes a feoffment of all to the uſe of ſuch per⸗ 


ſon, and ot ſuch Eſtate as he ſhall give, o2 diſpoſe by his will; and after bp 


his will gives and Deviles all his lands to1.s. and his Heirs, that this ſhall 
carrp but two parts of” the land, in point of deviſe. And upon the ſame reaſon 
is the Eaſe 21 H.7. of aFeoffment made joputlp bp the Feoffes, and a ceſtui 
ue ule, ' \ 
And laſilp, where Intereſt and Authozitp met, if the partp declare clearl 
thathis willig, that this Ac ſhall take effect yſis Authozity, d power, there 


it ſhall pꝛevail againſt the Intereſt; foꝛ modus & conventio vincunt legem; 


and therefoze in the lame Caſe of Cleares it is agreed; that if the Deviſoꝛ had 
retited his pawer, and had relied upon that, all wonld have paſſed by expꝛeſg 
Declaration of the party himſelft. Rap, moꝛe though the party do not an 
expzels Declaration, pet if his Ait do — — a — to wozk by his — 
oz elſe to be whollp void, the benignity of the Law will give wap to the 
meaning ofthe Party; and therefozein that cale it wag reſolved, whereas 
Cleare Was leiſed fog example of thee Atres of land, everp one of equal value, 
and conveped two of them ks his Wife, fo2 her jopnture, and afterwards made 
a feoffment ofthe third, to the uſe of ſuch perſon, Ec. as befoze , and then deviſed 
at third Acre ut — that De vile was god by fozce of the Luthoꝛitn; fo2 
e ml 1 _ ile had been utterlp void having befo:e given the other two 
part is wife. | | 
Now then foꝛ the minor p2opoſition, how this caſe fits the fozmer Nuleg and 
diſtinctions. It is firſt tobe obſerved, that the Kings Patronage, and his aſſent⸗ 
ing to the Commendam in that reſpect, is p2occeding from Intereſt: But the 
Rings aſſenting to a Commendam made bp the Archbiſhop accoꝛding to the 
Law, is but a mer Authoꝛitu limited bp that Lam, and ſo far it was perfœmed 


in the firſt confirmation by him made. And the making of a compleat Commen- 


dam bp the Ring, hath an operation out ot Intereſt (it he be Patron) and though 
he be not Partron, pet is it not a bare Authoz2ity derived from another, but in⸗ 
herent in his own perſon, amongſt other powers and authozities annexed, and 
incident to the Crown, to which the Patron muſt confent. —— 
Now let us ſee-what map be taken to be the Kings mind in this his Patent. 
Firſt, if the King had begun with a direc recital of the fozmer Comme ndam, 
and then made his Pꝛeſentation, and Commendation of the Church to the 
Biſhop, as here he dothzIca ut liceret, & c.ſecundum vim, & c.præd ĩctarum literarum 
diſpenfationis, the Patent it ſelf, eſt cujuſdam facultatis. No man would have 
doubted, but that accoꝛding to this plain declaration, and actoꝛding to Cleares 
Caſe, it would have wꝛought no moꝛe but the Aſſent and Act of the Patron to 


eſtabliſh the fozmer Commendam. 5 
Now this in effect ſounds as much; foꝛ it concludes upon the foꝛmer, which 


ſuppoſeth a kind of recital of that fozmer Commendam, in the Kings thought, 
tn the fozmer part, though it be not expꝛeſſed: and the ſecundum vim, &c. is full, 
whereloever it is placed. | | 

Now, either there wag a fo:mer diſpenſation, oꝛ none. Ik there were one, 
the King means ro eſtabliſh that; if there were none, oꝛ a void one ag void 
I 5 E. 4. 14. (Which is as none) the King is deceived, and fo the Act 
voi | 

Pow FJ ask, if the Biſhophad taken his 200 Marks a year befoze, whether 


by this Patent of the Kings he might have taken this over and above? 


Clearlp no; foꝛ he muſt take it ſecundum vim, &c. And the Biſhop in plead- 
inghaty acknowledged that; foꝛ he avers, that all His livings are under that 
alue. | | 
Allo he pleads that the King bp fozce of his lapſe did make this Patent, Ec. 
ſc.ratione prerogative ſux Regie, per lapſum temporis, ſibi devoſut. per Literas 
ſuas Patentes, &c. 


Now his general power to make Commendams is in all caſes alike; — 
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bis [ntereſt to eſtabliſh a-Commendam of the Ar ps, rm eg -of 
re which he hath by the lanle in this E er Yo Haſh: 
{ Laſilp,obſerve the frame, and it is clear, that the king bfg 2 the 
| bath the Patent the tenour-of.an immediate Commenda; 
upon thꝛee main clauſes, whereof there is but one that is Clſalncontnttine; 
and the other two are Ctauſute gonſecurive,o2 conequentes, by 

Che firſt is that the King doth Pꝛelent him, and Commend, give and ava 
the Church to him; this doth Conſtitute,Pzelent, and Commend the Church to, 

[ him Acually, and this was pꝛoper and neceſſary fo2 the king to do, as Pa- 
b tron, to give tozce and effect to the firſt — and the are apt enough 
—— ig Aſſent effectual: and fo it is in the Cale ot Heats, againſt re: 

Bilhop of Exeter, 43 Eliz. No. Entr. 473. 

Thelecondclanſe which muſt make the Commendy immediate, 82; none; is. 
not.aſubſtantive; oꝛ conſtitutive clauſe of it ſelf in this foꝛm; t inſuper con- 
ceflit Dominus Rex eidem Epiſcopo, quod ei bene liceret, which pet would 
have ben nnich checkt by the clauſe of that ſcntence, ſecundum vim, _— Bur it 
is clean contrarp thus; Ecctetiam Commendavit, & conceffit ita, ut idem Epi 

cẽopo bene liceret, &c. gecundum vim, &c. amounts but to this; That 
the Ring tommended the Church unto him, being his 22 — 5 end 10 
enable him to have it in Commenda, o2 ſo that he might have it in Commend am 
dear attoꝛding to his foꝛmer Diſpenſation: there can be nothing moge 

The laſt Clauſe ad quam rem, &c. ad debitum effectum 2 I had 
no colour at all to make an abiolute Connendam, ſdꝛ it 
make any nem thing, but to bꝛing that to effet, which was befoze of; fi 
the Cale, H.;. & 4.Phil.& Mar. Dyer 141. Ring H.8. appuhmten hy big 1 that 
the Tady Mary ſhould have land to hold ſo long ag the ſhould kep her ſelk loſe ; 
E. 6. granted them unto her fo2 termof her lite, ſecundum tenorem Teſtamenti, 

| H.8. She granted a ſient out of them; and then E.6. dyed: a Quzre is made; 
N What ſhall become of the Kent which depends upon the validity of her eſtate, 
ö and that upon deceit to the Ring, oꝛ not; but clearly, if there had been no Will, 


the Eſtate would have been void; fo? the Ring was deceived ; ſo here il the firſt 
Comme ndam be void. 

So the caſe of the Abbelg of Sion, 38 H. 6, 33. The Ring ſeiſedof a Mannoꝛ 
with the Advowſon appendant, granted the MWanno? to I. S. fo2 life; and then 
granted the Mannoꝛ to 1.D after the death of 1.S.habendum una cum advocatione. 

| And then by Parliament the Hing reciting both the grants, confirmed them by 
* Parliament, yet the Advowlon paſſed not. The third great 
| As to the third great point, whether this Commendatory might be admit- point. 
| ted to plead to a Quare Impedit at the Common Law, oꝛ by the meaning of the 
| Statute of 25 E.3.cap.7. pro Clero Stat. 3. Whereof read the wozds of the Pꝛe⸗ 
amble and body (where the Oꝛdinary gives a Benefice rightkullp bp lapſe) ſa 
that is the caſe of a perfect Incumbent, which he calls a Poſſeſſoꝛ, and 
enacts that the Oꝛdinary oꝛ Poſſeſſoꝛ in all Cafes like, ſhall be received to 
counter-plead the Title, and todefend his right, aithough they claim nothing 
in the Patronage. 
| Firſt note, that the miſchieTof the Commendatory, foꝛ not being admitted to 
plead ought to move no man;fo2 the very true Fncumbent was in that miſchief 
till this Law : ſo that if the Statute did not relieve this kind ol limited Com- 
mendatory (whercok, ag J have ſhewed you, no Law oꝛ pꝛactice ever tok know- 
1 ledge befoꝛe, noꝛ after that Statute) that he he hath no "caule to complain. 
Note, that if a Commendatory were not in Law a poſſeſſo2 of a Benefice, that 
is, an Incumbent at the Common Law, then is he not relieved bp the Statute ; 
| fo2 it makes no new Poſſeſſs2s, but gives the old leave to plead; if he were a 
pcrfect Parſon. he were within the pluralities at the Common Law and Statute 
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"Now let it not ſeem unreaſonable, that he ought-ro hold his poſſeſſion, and 


he — — to plead in ſome ſoꝛtꝭ that being ſued, he cannot defend 
baue loꝛ it — man might in everp Cale alike, plead what he would and 
what ſozt he would, .pingui Minerva, it might be better called talking at the 
leaſt, than pleading. And Lit. cap. confir. 123. it ſhould ſæm had little under- 
ſtanding to admonich his ſon, that it is one ot the moſt honourable, laudable; 
and p2ofitable things in our Law, to have the knowledge of well pleading in 
Actions real and perſonal, and therefoze counſelled him, demitter ſon courage & 
ceur de ceo apprehend. Ind there is (as Bracton ſays) a great efemblance 
between pugha militaris & civilis. And therefoze as in a Battel * pow will not 
—— 4 4 ne. mans hand, no? appoint all men confu- 
Ip to all ſervices ; but ſoꝛt men accozding to their ſeveral faculties, and ap- 
int to every man his own ſtation, which he mult ſtand,and not leap into ano⸗ 
— ate with hope of fuccels ( which il he do with ſucceſs, pet 


he —— by the Martial diſcipline, whereof the Romans were the great 


Malters and Teachers:) much moze exaciy does the Law aſſign toeverp per- 
ſon in this Civil warr his p2oper action and office, accoꝛding to the pꝛopꝛie⸗ 


tp of his Cale and faculty. nd therefoze at the Common Law, the Jneum- 


bent oꝛ anpother that claimed nothing in the Patronage, could not counter-plead 
the Title of the Plaintiff in a Quare Impedit, becauſe that was fo2 Title to 
the Patronage, 4g not to do. And it was againſt reaſon, that 
anp man ſhould contend fo that he neither had no2 claimed: The Bailiff in 
1 


ſe cannot plead a releaſe, but ſhall be holpen by certificate ot Aſſize. And 


therefoze, firſt the verpparty to the ſuit in the caſe direalphis, and the point 
proper him, are eaſe be made unto him betwen perle and 1 — 
cannot pleadit,becaufe he hath no dan in Court but muſt help himſel by Audita 


Quer * js oi | | 
1 nd therefoze to put pou but one Caſe befoꝛe the Statute, and one Cale after 


to pꝛove this 18 E. 3. 23. The King bꝛought a Quare Impedit againſt the P2io2 
of Durefme, and his Jncumbent, and claimed by a grant of the next avoidance 
from the P2io2 to him, which was no Plea without ſhewing it; but the Pꝛioꝛ 
confeſſedit;And the Jncumbent demanded Judgement, becaaſe theking ſhewed 
no ded ofthe grant, which exception was diſallowed. Then he pleaded that the 
P2102 made no ſuch grant, which the derne whom it concerned, had confeſſed ; 
and both were adjudged againſt him, becaule he claimed nothing in the Patro- 
nage; lo that it lan not in his mouth toplead,and therefoze the King had judge- 
ment, and pet the miſchief of the Jncumbent was objected, f 


Since the Statute 31 E. 3. Fitz. Jncumbent 6. The King bꝛought a Quare 
Impedit againſt the Archbiſhop of Canterbury, and his Vicar, and made Title 
by Avoidance, while the Tempozalties were in his hands. The Archbiſhop 
confeſſed it, and the Vicar denied it, which plea he was to be admitted unto by 
the Statute, if he were Jncumbent ; whereupon fo2 the King it was ſaid, 
that the Vicar had reſigned, hanging the Wꝛit. And though it were excepted, 
that the King ſhould not be received to lap ſo; pet it was judged fo2 the King, 
becaurſe he could not be received by Common-Law, as afo:efaid, noꝛ by the 
Statute, becauſe he was no longer poſſeſſoꝛ. But 13 H. 4.7. Jt was relol- 
ved, that without making Title to the Patronage, a man map ſhew as Amicus 
Curiz, falſe Latin, o2 other matter appearing within the Wit; foꝛ inded 
that is nopleading, but remembꝛing the Court of that of which they ſhould 
take knowledge, of Office: And one plea which in effect is the general iſſue in 
a Quare Impedit, Ne diſturba pas, every Defendant map plead without mo?e, 
becauſe it doth but defend the w2ong wherewith he ſtands charged, and leaves 
the Plaintiffs Title not controverted, but in effea confeſſed; who may there⸗ 
foze upon that Plea pꝛeſently pꝛap a W?it to the Biſhop, o2 (at his choice) 
maintain the diſtu:bance foꝛ damages. Ok this foꝛm of pleading in Law there 
is one reaſon common to other Actions, wherein Title is contained to the land in 
queſtion, ſpeciallp, which is, that the Tenant ſhall never be received to counter- 


plead, 
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a plead, but he muſt conven himſelf, byhis plea, a Title to the land, and ſo 
{| avoid the Plaintiffs Title alledged by traverſe o2 confefſing and avoid: 
| ing. But inthe Quare Impedit, there is a further reaſon; foz hoth Plains 

tiff and Defendant are Acto2s one againſt another; and therefoze the De⸗ 
fendant ſhall have a Wyzit to the Biſhop, as well as the Plaintiff, which 
then cannot have without a Title appearing to the Court. And therefoze; 
if the Defendant never appear, pet the Plaintiff*muſt make a Title fo: 
fo:ms fake, and fo muſt the Defendant, i the Plaintiff be non-fuit. And 
upen the ſame reaſon it is: Thar if an Aſſize be bzonght againlt the 

. Diſſciſo2 and Tenant, the Diſſeiſoꝛ tan make na uſe of the relcaſe of Actions 
| rcal made bp the Plaintiff to him. becauſe he hath _— todo with the realtp; 
| and pet it is an.intire Action, mixt of the realty and perſonaltn but hath ſeve- 
| ral reſpects ta ſeveral perſons, whereas ( it the ſame perſon were both Difleiz 
ſoꝛ and Tenant } it were god. Jfthe Plaintiff demurr upon it, he confeſſes 
not. | 

So if a Douche enter into warranty, the very Tenant tan no longer plead, 

but the Tenant by fiction of Law muſt plead. 7 | | 

Now the Statute (aps, he muſt be rhe poſſeſſoꝛ that muſt plead. Nom it is 
well ſaid, aliud eſt poſſid ere, aliud eſt in poſſeſſione. And it is confeffedunto me, 
that the Commendztorms ſemeſiris ig not within the Law; and pet he is in a ſoꝛt 


7 in poſſeſſion; foꝛ by a Canonical Title, oꝛ allowante, oꝛ Commiſſion, he doth ga- 
q ther the fruits and ſerve, oꝛ cauſe the Cure tobe ferved, and take and diſtribute 
7 the fruits atccoꝛdingly, and is no Intruder. 


Vut becaule the Statute hath always been expounded ol a natural and com- 
pleat Fncumbent, both to the Spiritual Cure (which is attained by Admiſſi- 
| on and Inſtitution only)and to the Tempozalty alſo, by induction, as the Boks, 
1 and pleadings are tlear: Therefo2e can no Commendatory fo2 ſir Months no? 
| fo2 fix pears, no? fozlefs time, than fo2 a perpetuity, whererbp he map be 

| made a perfect Jncumbent, Kecto2 of the Church, and ſeiſed in fee to him and 
| his ſutreſſoꝛs, be within the wozd, oꝛ meaning of this law; fo2 there is no 
| tfference betw#n the Commendatorius ſemeſtris, oz fo2 pears , o2 limited 
| Eftate,but that this latter Commendatorius hath a clauſe to make the fruits his 
| own, but not to make him Heao? of the Church, which is the eſſente of an In 
cumbent ; as is well agred in Grindons Caſe, and upon mp Argument bekoꝛe 
| hath fullp appeared. | ; 1 
Now to the fourth point, whether the Demurrer of the Plaintiff doth wozk The fourth great 
ſuch a Confeſſion of the Plea of the Defendant; That the Church ol Clifton did Punt. 
not avoid by the death ol Walkenden but bp taking ot Yelvercoft, and ſo the lapſe 
attrued to the King,whereof the Ring ( though no party tothe ſuit)may take ad⸗ 
vantage acco2ding to the rule of boks. It is ſo clear contrary, as it troubles 
me to make oꝛ offer pzofof it. h | 
Joꝛ there is no diſpute of things manikeſtlp true oz falſe; foꝛ all argumen- 
| tation is a notioribus. ; 
Now if the thing it ſelf be notiſſimum, we muſt make new Comparatives 
upon Supcrlatives, Multum valet ad ſeipſam perſuadendam ipſa evidentia veritatis; 
: nec uſquam ſic non invenio quid dicam, quam ubi res de qua dicitur manifeſtior eſt, 
quam omne quod dicitur. Auguſt. | 
A do firſt agre,that a Quare Imped. between two ſtrangers,if in the debate of 
the Cauſe,cither by pleading oꝛ Conteſſion of the parties it appear to the Court, 
that neither of them hath right, but that the pꝛelentation belongs to theKing,the 
Court map,nap they muſt award a Wzit foꝛ the King to the Biſhop ; and that 
without p2ayer on the part of the King, fo2 the Court and Judges are of the 
Kings Counſel : But this muſt be where the Kings Title appears ſo clear in 
allegatis & probatis to the Court, as it is certain & mfallible both againſt Plain- 
tiff and Dekendant, 16 H. 7. 12. Fineux dit que in ceo cas doit eſſe adjudge pur le Roy 
& 12 H. 7. 12. Mordant dit que eſt common caſe: & 11 H. 4. 7. adjudge per Hank & 
Hill ſi clare title appeart al Roy, come per les parties in plea pleadant Fitz. Nat. br. 38. 
G. And thercfo2c 4 will cite pou a Cale _ adjudged in the Common 4 
2 2 | „14. 
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anlwering it, to allow it good, and make them : 
il the Dcfendant here be no poſſeſſoꝛ within the Statute, then his plea is as none 


M. 14. Jac. Regis, rot 647. A Quare Impedit was bꝛought by the Chantelloꝛ, 
Maſters and Scholars of Cambridge. againſt Sir Edward Walgtrave, and othcrs, 
of the Church of Colney in Norfolk, and declared that Henry Yaxiy Elquire wag 
ſeiſcdof the anno? of Eaſt-hall, ad quod, &c. and was a Popith Kecuſaut tonvia, 
and the Church void, Kc. Walgrave conteſſed the Title of Yaxly, but ſaid that he 
paid not his twenty pounds a month, whereupon two parts ot the Manne ad 


quod, & c. were by Commiſſion ſeiſed into the Kings hands, and that he granted 


the laid two parts, with the Appurtenances to him koꝛ one and 1twentp pears, 


li tam diu, &c. Now though by the Detendants plea, the Kings Title did appear 


againſt him, vet the Plaintiik was demanded bp the Court what he couid tap, cc. 
Who conkeſled the Rings Title accoꝛding to the Bar, and dilclaimed in their 
Title; and lo a Writ was awarded to the Biſhop foz the King. Now in this 


tale there is no other confeſſion againſt the Plea of the Title ſet tozth to2 the 


Ning, than ſuch as mapbe inkoꝛced out of the Demurrerof the Plaintiff, upon 


£ the Detendants plea. 


Now there is a great difference between a direct Confeſſion of the party by a 


| EE bene & verum, & c. and a nient dedire,o2 a Demurrer, that is between a direct 
-e. 


Conteſſion of the party againſt himlelf,and an admittance by implication, oꝛ a 
verdicc finding it, oz the like, ag in 2 H.7.16. If a man being an Action of Trel⸗ 
pals againft A. quod ipſe limuſ cum B. & C. did the treſpals, and doth not ſue them 


} 


allzhis Wꝛit ſhall abate ; and if he bꝛing his Action againſt A. and he plead the 


trelſpals done by him and B. and that the Plaintiff relealed to B. and the Plain⸗ 


tiff traverle the releaſe, pet his Action ſhall not abate, ſo 9 H 7. 3. Ik aman 
arow foꝛ two rents, and the one ol his own ſhewing appears not due, the whole 


Avowꝛp is vicious; other wiſe, if it were ſa found bp verdi. 


Again, here the point ( whereol advantage would be taken as confeſſed)is by 
wap of Pꝛoteſtation dented, that is, that Walkenden the Jucumbent did nor ac- 
tept Yelvertoft,no2 was induced in the ſame,and then there was no avoidance ol 


Clifton, being the fozmer Benefite; and conlequentlp in lapſe. And ik it were 


no avoidance by that Law, it could not fall into Lapſe bn the ſimple pluralitp, 
without notice to the Patron,which is no where alledged. A 

Laſtlp, becauſe the Law requires in everp Plea two things, the one, that it 
be in matter lufficient; the other that it be deduced and expꝛeſſed accoꝛding to 
the foꝛms of Taw, ik either the one oꝛ the other of theſe be wanting, it is caule 
of Demurrer. | 

And as all policy and oꝛder inftructteth a man, firſt to skirmiſh and p2acile 
ſome ſlight deteats befoꝛe he joyn Battel ; ſo we begin firſt with Pleas to the 
juriſdiction of the Court, then to the perſon, then to the Wꝛit, then to the Action 
of the Mꝛit, and then to the Action it ſelf. And upon all Demurrers the argu- 
ments begin ever with the points of the fozm, becauſe they ſpeak to the matter of 
Law. And ſee the Earl of Leiceſters Caſe Plo. Com. 400. in the Kings Bench, 
where the judgement was dꝛawn up by the Clerk, quod placitum prædicti Ch. 
Heydon modo & forma prædictis placitatum minus ſufficiens in lege exiſtit, &c. which 
was ſajd to be the ko2m in that Court; pet becaule the Countel laid that they 
demurred as well foꝛ matter as fozm, at their requeſt the Court oꝛdered that 
the entry ſhould have the clauſe, materiaque in eodem conxtenta minus ſufficiens, &c. 
as it is uled in the Common⸗Pleas. 

And obſerve that the Demurrer in this caſe is, Quod placitum pr xdicti Epiſ- 
copi modo & forma, prædict. placitatum & materia in eodem contenta minus ſuffi- 
ciegs, &c.ab actione ſua præcludend. quod ipſi ad placitum illud modo & forma præ- 
dict. placitatum neceſſe non habent nec per legem tenentur reſpondere, & hoc, &c. 
which falls full fo this, That whatſoever the plea is, they are not bound to an- 
[wer it in fo2zm,as it is pleaded; and therefoze it were madneſs fo2 them, bp 

fees anlwerable to it. And note, 


not foꝛ inſiifficieneꝝ of matter but foꝛ incompetency of the perſon pleading which 
is the caule of Demurrer, 


Akter 


- ledge ſhou'd be taken of the truth of the Kings Title (being as it is diſtlofed; x 


PEnedi winchcombe bzbught a Quare 2 1 5 the Biſhop of Sai.zi.£1i2.Simos 
| che Eat n the Biſhop 


right ta this Preſentation, which depends wholly upon this whether the Kings , ee. 44 
Z. 4024. , 


12 Argument J 
but to ſeveral reſpects it map be. 


ik that to 4:be after inrolled in due time, the other is ipfo facto void. 
Kent be bound in a Statute, and the tent be releaſed to the Tenant of the land, 


| Winchcombe ver. | : 
Biſhop of Wincheſter & Pulleſton. 


Aker all the Judges had argued, we aſſembled in Serjeanrs Inne, the rather Mich. 5 Jac. 
becaule the King defired there might be a conference, where it was found and | 
agted (as J obfcrved in the beginning) that ſeven of us had delivered our opi⸗ 
nion, that Judgement was to be given foꝛ thePlaintiff,and that the other 5 were 
aga inſt the Plaintif either as fog the King oꝛ foꝛ the Oefendant. q 
So it was agreed by us all, That judgement ſhould be given fo? the Plain- 
tiff Quod habeat breve Epiſcop. Nevertheleſs becauſe Crooke (who was dne ot 
the ſeven fo2 the Plaintiff) had adviſcd in the end ot his argument, that knolw⸗ 


and in ſome loꝛt either admitted oꝛ not denied) befoze execution ſhould be award: 
cd ; we alla all thought it juſt, both foꝛ matter and fozmof unity, That all 
— {hould be calicd, and the ſtate of the p2eſent avoidante and plenartp un⸗ 
D tr | | : 
Whercupon judgement was this Michaelmas Term entred, quo querente quod 
babeat breve Epiſcopo 3 and o2der given, that no Witt ſhould go fozth; neither to 
the Bithoy noꝛ to the Sheriff, to enguire of the points of the Wit, till the Court 
gabe further oder. ; | | 


Benedift Winchcombe againſt the Biſhop of Wincheſter and one Quare Impedir. 
= Richard Pulleſton. = I. * 


| Paſch. 14. Iac. Rot. 1028. WA e lee, Sede 164. 


dap todie, Say bargained with Waller foꝛ 90 l. that he ſhould pꝛeſent, o2 taule yow the Rings tit 
him to be pꝛeſented, wjenfoever the other died; And ko the better and ſure begins and wontith 8 

effecting t, it was agreed betwen them, that Waller ſhould grant the next by ii. 
Avoidance unto one John Ebden a ſpecial Friend of Sayes upon Confidence, Ec, ee, 
Which was done acco2dingly. Then Watton the Ancumbent died, and Ebden in 252 e ee, 
exetution of the Simaniacal agræment afozeſaid, pꝛeſented Say, who was ad- ee eee, ee, 
mitted, Fc. And then Waller granted the Mannoz and the Advowſon to Winch- . A e.%66 
combe the plaintitt᷑ faꝛ pearg. Say died, the Ring pꝛelents Pulleſton who is admit⸗ -B 1dr Bt 
ted, Ft. And Wiachcombe b2ings the Quare Impedit againlt the Biſhop of Win 09% == * 2 4 


cheſter, and him ha p'caded all the matter ot Simonꝝ afoꝛeſaid, as Parſon im- 
perſonee, whereupon iſſue was taken and found for him The nA +. made by V-<-- Face, | 
the plaintiff in arreſt ot judgement was, whether the King oz Winchcombe have / He F. 5 


turn growing bp reaſon of the Simony be ſatisfied bp the pꝛeſentation, t. and 
deathof'$y that came in by the Simonp. | | SY, —— 
This tale after divers Arguments at the barr pro & contra wag argued bg. 2 
us, at the Bench apenlꝑ and at large. And we all four agræd, that Judgem . . | 
was tobe given fo2 the Defendant,that is toſap, fo2 the Rings titſe by the Si rec c, un ö 
monp. And Hutton, now this Trinity Term, being come newlp to the Bench, ha- .,, ,, 2 e 2 
ving been hekoꝛe foꝛ the — was nolw o opinion with lis, and lo argued. dvd. 7 
ct down, which was thus. | / cnn VS bh 

tis againſt nature that any thing ſhould be both void, and not void at once, 


As at ſeveral times. It J bargain and ſell to A.and'befoze inrollment, do 
bargain and ſell the lame to B. which is inrolled, now this eſtate is god. But 


A thing man be void to one purpole, and not to another; as if one ſeiſedof a 


it is utterly of it ſelf extinc and void, but pet as the Cognizee, Ec. And foꝛ his 
execution it is in being, Cok.lib.7.38. Lillingtons caſe. | 


2. 


Ty Winchcombe verſ. a 


166 Biſhop of Wincheſter & Pulleſton. 
0148. Ge. A thing map be void, o2 not void, at the Election of him whom it concerns, 


1 


as in Hollands taſe, Anno 9. and 10 E. 3. It a man having one Benefice take an- 
other without Dilpenlation though he be not inducted, and ſo not within the 


Statute of 21 Hl. 8. pet the Patron ot the firſt Church map take it as void ard - 


p.eſent p2eſentlp, oz map leave it as full till ſentence of Depꝛivation. 

A thing map be void,and pet not to be avoided in everp manner; wherein J 
will uot uſe the example of Qut-law2ies made void upon the Statute ot 8 H.6. 
which is well 9 void by wait of Erroꝛ; foꝛ luch caſes are nat ein 
inded but voidable only; ag there is a great difference between a Mꝛit abatcd 
as bp the death of the parties, and only abatable bp plea to the Mꝛit. But a 
Sheriffs bond againſt the Statute of 23 H. 6. is uttcrip void; and pet pou 
cannot plead non eſt ſactum to it, but pon mult plead the ſpecial Caſe, and con- 


ude judgement (i ation, 02 ſo not pour deed, Dive & Manningham & 37 H. 6. Ko bo, 


cl 

ſoa Feoffment fraudulent ſhall he avoided bp not guilty, not by iſſue ne infeo(- 
fa pas: vid. Cale Humberſton & Howgall. Tr. 12 J ac. mp own HBeports , Sup. 
Gooches caſe, Co. lib. 5. 60. in Burrels Caſe Co. 1|b.6. But the commoneſt 
tales are that the ſame thing map be void as to one perſon, and not void ag to 
another, and that commonly runs upon this diſtinction, though it be made void 
againſt fome perſon and foꝛ ſome purpoſe, pet it is ever good againſt the party 
himſelt᷑ that made it, as are the tales of fraudulent convepances and Alienati⸗ 
tions of woman tenants in Dower, — — upon the Starute 11 H. 7. 
and that is the leaſt that tan be made of this Caſe. That this pꝛeſentation, &t. 
made upon it. 9h is utterip void againſt the King, and the Church in no 


ſo:tfilled by it. being lot is repugnant in it ſelt, to ſaꝝ that it ſhall 
be both void and not void at yg the King. Now it is confeſſed that 


—— 


it is utterly void againtt the during the life of 82y, ſo that the King micht 
: Re ag to a void Church; which being granted it is abſurd tofap, that his 


cath ſhould alter the Caſe ; fo2 the King cannot be diſpoſſeſſed oz barred but 


by an Ac, andthe death is a pꝛivation but no Act : Therefoze now obſerve the 
rro: that grows bp not well obſerving the reaſons of Caſes, which are their 


Caules ; foz Tum demum ſcimus, cum per Cauſas ſcimus, ag Baskervils Cale 
is cited, that if the King have a lapſe,o2 (as Juſtice Brown ſaps inthe Loꝛd 
Barkleys Cale Plow. 249. againſt Weſton there 243. who delivers his opinion 
without either authozitp,o2 realon ) Gzant of the next avoidance, and an uſur- 
pation be made upon him, and the Clerk die, now the King hath loſt his turn. 
The Caſes A ant, ko it is apparent, that the Pꝛelſentation made the uſur- 
pation andfilled the Church, which the 22 could not undoe, but by Quare 
Impedir, after Jnducion; But the death of the Jncumbent did not fill the 
Church, but it hath lo ſatisfied the Kings turn, as he cannot rake another, be- 
tauſe ſo much is had in the Kings default, as his turn amounts unto, and the 
owner of the Advowſon mult be no longer kept out, neither by Law in cale of 
laple, noꝛ bp the grant. 

Now this Cale is clean contrarp; fo2 here all the Acts that ſhould fill the 
Church, are made utterlp void and the pꝛeſented Jincumbent diſabled to be In⸗ 
cumbent, even from the firſt Simoniacal pzocurement, which was bekoze the 

zelentation, lo as there was never in Law Pꝛeſentation, Ec. no moꝛe than a 

arſon dead to this purpole in law:nap moze. he is diſabled foꝛ ever to take that 

Benefice of anp other Pꝛeſentation; and therefoze this Simoniacal Pꝛeſenta⸗ 
tion cannot fill the Church againſt the King, as the uſurpation doth in the other 
Caſes ; and the death conſummate that that was never begun; And therekoze 
the Starute ſhould have been vainlp and —— penned, il it ſhould have ſard 
that the Church ſhould have been void, as it he had been naturally dead foꝛ in this 
it is, as though he had never been, as in the ſaidCaſe of Grimdons, and therefoze 
the Law pꝛoteds to give it upon this bꝛanch to the King foꝛ that time and turn 
1 1 is fo2 that avoidante only, which is not pet filled noꝛ latisſied bp 
this Idol oꝛ ſhadow of a Pꝛeſentation. 


And note the Pleading is, that Ebden pꝛeſented Say, and that he was or" 
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| the Statute ſhould have rewarded him fozhis Simonn. ie. | 
þ 5eſides n e other caſt and grant befoze mentioned, 
by uſurpation and death, the King had a turn pzecedeut ,- upon which an u⸗ 


follow) by the erp:eſs woꝛds of the Statute : And the obſervation of the thꝛie 
RO nn pop men ip RW 
2 the firlt, finding the Patron guilty makes his A void, and gives his 
turn to the King ab initio. But the lecondelaule, finding the Fore friotoog - 
and the Simon to — in the Inſtitution and the Induction akter, males 
the Church void only from the Jnduion, and ſo allows this ts be a Plenartp, 
and gives the new turn to the next Patron; ſo upon the laſt 15 anch of 155 | 
Statute, if a Clerk that gets o2ders by Simonp, obtain a Be lawfully 
within ſeven years it is made void: but how? From the Induction, as it he 
were dead, and the Patron to _ It either of thele had ben Ebdens caſe 
Winchcombe ſhould have pꝛeſenked now: So that if a man have a grant of the 
next Avoidance, and pzeſent one without Simonp that were inſtituted and in- 
ducted, o2 got oꝛders by Simony ; pet his grant were executed, but in the other 
Cale of a Preſentation by Simonp it is truly executed, when the King pꝛeſents 
uo his Simonp, fo2 then is the turn fullp executedrhoughit were attempted 
ekoꝛe. i; 3 = | 
And (the ſecrecy of Simony conſidered) to take this expoſition, were to fru⸗ 
ſtrate the Law ; foz if the Simonp be concealed till death, all were lake, which 
the Statute well perceiving gives no lapſe without notice againſt the common 
Patron upon the ſecond and laſt bzanches, and by the ſame reaſon can impute 
no Laches to the King, foꝛ which it ſhould dep2ive him of his Pꝛeſentation. 
But J grant if this Clerk ſhouldreſign oꝛ the like, and a new Clerk were pꝛe⸗ 
ſented and dyed,that now the Kings turn were loſt, as in the other ozdinaryCale 
and upon the ſame reaſon. : os Sf 
All this ts ſpoken,as if this were only void againſt the King; But J hold it 
utterln void even to ſtrangers that may take lawful advantage of it 3 and there- 
foze note the nature of the Caſe, that is contractus ex turpi cauſa, & contra bonos 
mores, and ſo it ts againſt Law, and void by the Statute, even between the par- 
tieg. pea, and ſtrangers ſhall take the advantage ol it ; like as if a man be bound 
in an obligation ufurious, the Bond is void betwen the parties and therefoze if 
ſuch an Obligor makes his Executo? and die, and the Executoꝛ pay an ulurious 
Vond other Ereditoꝛs map ſue it and make a Devaſtavirof it. 


So J hold in this Caſe, that if a man be bound to a ſtranger to pꝛeſent 7.5. 
to a Benefice, and he pꝛeſent him upon a Simoniacal pꝛomiſe with another 
ſtranger pet the Bond is foꝛfeited. If the King ſhould pardon the Simony, yer 
J hold clearly, that the Church ſhovid ſtill remain void to this p:eſentation; 9 
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given fo2 the Defendant , his Cou 


ae Kings releaſeof Ulurp will never make the Bond other than void: 
Bond fo2 perfozniance of Covenants, whereof if one be bzoken, though that 
be releaſed, per oy ond is ſti} under kozleiture. J hold alloclcarlp, that if 
this Parſon [ue fo: Tithes in the Eccleſiaſtical Court, oz fo2 his treble dam- 
mage 5 at the Common Law, that the Porioners mayplead him no Parlon, 

aule of the Simonp; fo2 otherwiſe, if the King ſhould pꝛeſent, and his 
Clerk be received, he mult not pap both, and to whom he hall pay, is at his pe⸗ 
ril, unon the nt oz not; And if the Ozdinarp refule his Plea, he map 
hape a Aer ibition; fo2 it is made void by a Statute Law, by which the Spi⸗ 
itual Courts are bound: And it is much ſtronger than the Caſe upon the 
Stat. 13 Eliz. Wherenponit 8 the laſt Cale, that ik a man ha⸗ 
ving one Benefice;accept another, and be inſtituted and induced into the ſecond; 
nal — read not his Articles; that pet the firſt Benefice voids not by Ceſſion, 
becaule the ſerond is as not taken. And ſo in the Cale ol Norris and Eaton, it wag 


void even to the Pariſhio 


his Jncumbent,and all that claim under him, and to the Pariſhioners, to the 
Oz marn and to the like foꝛ all things that map concern that point, and the par⸗ 


intereſſed init. 3 : N | 
"Dur clearly it is not void to an 0 foꝛ a man without right cannot Pos 


no god, as to this Cale ; foꝛ the Patronage cannot come to him, till Ebdens 
turn be latisfied ; which remains ſtill void to this purpole, notwithſtanding his 
Simoniacal pzelentation, — — Pulleſtone. After judgement 
nlel infozmed that he was not induced 

though he had — as Parſon imparſonee, und therefoꝛe pꝛaped a Mꝛit 
koz the Ring, oꝛ upon ſurmile thereof a ſcire tacias fo2 the King, 


to the Bi | 
why he ſhould not have execution. But the Court denied both; becauſe they 
mult be contrary to the Netoꝛd: pet quære, bet auſe the Court cannot plead un- 


lels he be inducted,and the Ring being his Patron though he be not induced, can 
not be named with him. This point being often debated at the Bench, was at 
laſt in Mich. Terme Ann. 15. Jac. reſolved by mp ſelt and the Court, as followeth 


infra, 


Stukeley verſ. Butler. 
H. 12 Jac, Rot. 827. 


i] eee, 288 Au Thomas Stukeley b2ought an Action of Treſpals againſt Robert Butler 
| 2.3.0 , 


02 ſelling ot certain Oaks and Ashes, Ec. at old Cleave, Whereunto the 
« Defendant pleaded not guilty, and upon a ſpecial Verdict the Cale was thus. 


, The Earl of Suſſex 36 Eliz. was ſeiſed of the Manno of Cleave whereof a 


Meſſuage called Stour, and 100 Acres ulually occupicd with it, and 700 moze, 
cc and certain Wwds called Blagrave , Pitchil, Erridge, Bore, and Readwood, 
«all lying in Cleave were parcel ; and the ſame pear did demiſe unto Robert 
<< Butler and Julian his wife. r Robert their Son now Defendant, the ſaid houſe 
ce and all the Lands, and Blagrave and Pitchill wood, fo2 their lives ( exccpt- 
ce ing all Timber Trees.) And then the ſame pear by Indenture, did bargain 
ce and ſell to Edward George, Omnia illa, boſcos, ſubboſcos, maeremium & ar- 
ce bores ſus runc ſtant, creſcen. & exiſten, in & ſuper toto illo Manerio ſuo de 
cmerſet, viz, in & ſuper tota illa Copicia ſua, ſive bo- 
Erstoge bye, cont. 24. Acr, Et in & ſuper toto illo boſco vocat. 


Bozewod 
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Jever ilhtoners. | 
now J lap, that it was void to all men,quorum intereſt ; tothe King and 


ſent unto it as to & Church void, no2 the O2dinary fo dilcharge himſelf, it he 
recei the Clerk gt an Pfurper; fo: he is none of m 1 9 

o,it one having a prochein avoidance pzelent by. Simonp, and his Clerk 
be.xeceived;heſhallnever preſent again, as taking this to he void and ſo his turn 
toxemain.. Foz as to him it is full, he ſhall not diſable his own Act. noꝛ can have 
reaſen by the Kings Title to dait. . ü F 


td.though Winchcombe were no wap pzivpto the Simony , that doth him 


** Boorw6od cont? 10 Acr*. Ac in & ſuper toto illo boſco ſuo- vocat* Blagrave 
Wood, cont” 6 Acr'. Et etiam in & ſuper toto illo alio boſto ſao votat* Pitchill 


Sir Thomas Sstukeley, the reveriion of the ſaid Lands; and all his Wrod 
- <foz 24201. to which Butler the Father attourned;andtheitheandhis wife dy 
-< and Robert Butler the ſon, and Lewis the other Defendanr;*as* 

. by confent of Trevilian and others the Exetutoꝛs of l h. 


ein Blagrave- wood and Pitchill- wood, and other of the res in the ſeven hi 
dꝛed Acres, and the Furp aſſeſſed damage ſeveraſſp foꝛ the'Trees, 4 
| 1 eder ee tYole Ut the 700 Arreß, which was well nd advt⸗ 
II 5 . K f 8 nn TY ”"Fv 


the wodg, upon | 
J am of opinion clearly, that it doth not; and therefo2e 4 will conſider, fitſt,in The force and viſe o 
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1 Stukeley vero 
Butler. | 


- — 


It 


Wood, cont* 7 Acr', una cum omnibns aliis boſcis, & ſubboſcis, maeremio, & 
Arboribus ſtant' & exiſten? ſuper præd' & Manerio de Cleave quæ convenienter 


v parcari poterint & ſuccidi fine ptæjudicio & damno ad Statum & manbren?. 


< Anglice the State and maintenance; dicti Manerii de Cleave. And a Covenant 


' «of the part of the Eail, that the ſaid George, and his Aſſigns during ſive pearz 


may fell and carry. the Woods without interruption of the Earl, oz am 


others; and to make ſawing Pits, and to ſquare and tut the Eimber upon the 


© ground during the laid Term, and a Covenant on the part of the Leſſ, that 


ohe ſhould fill up the Pits, and make all things fair, and amend the fences 
„that "ſhould be bzoken during the laid Term of five- pears. Then 


„George, Ann. 38. did bargain and ſell all the wwds to Prowfe, and Prowſe 
the lame pear, did bargain and ſell to Robert Butler, the Father, all the 


' < Woods in Blagrave and Puchil-Y Vood , and in the ſeven hiindzed Aeres, 
io the Wods in the hundzed Acres, going with the Hotiſe, and in the other 


© thz Woods, remain ſtill with Prowſe , who after anno 40 Eliz. did bar 
gain and fell unto the Earl of Suſſex all the Woods by him ſold unto George, 


. <except thoſe that he had ſold as ako2claid to Butler the Father: Bütler 
: *the Father by his Will did give unto Butler hig ſön the D 


| Defendant His 
« Woods. And the Earl 30 Jac. did bargain and ſell by ded inrolled untd 


eve 
ed cerraih 


the Trees in the Declaration, which wag Timber at. 


* 


FI 


la 
nthis whole Cauſe J amol opinion that the Defeiidatit had god Title 


to all the Tres felled, as well thoſe in the 700 Atres, as in the two Gzoveg, 


and that therefoze the Plaintiff is tobe wholly barren. | 
IJ male but two queſtions ; The firſt, Whether the Viz. hath power to re- The firſt point or 
ſtrain the general grant ot all the Weds upon the whole Mannoz, to the wood Queſtion. 
only growing upon the five Gꝛoves; oꝛ that the ſame general clauſe being cer- 
tain anderpeeſs ſhall make void the Viz. And J am ok opinion that the viz.as 


the whole Sentence is, is utterlp void. 


The ſecond queſtion is, Whether the Covenant on the part of my To2d of The ſecond point ei 


Suſſex with George to take the Trees, ct. within the five pears next after the Veſtion. 
grant, ſhall fo check and control the Gꝛant, that he map not take the Treg after 
the five pears: and J am ol opinion clearly, that it doth not-control the Gzant, 
but that as the træs are ablo{utelp given, ſo the Bargainees and their Afſighs 
may take them when they will. | — —oore 
Thirdly, J will give pou my opinion concerning that part of the. Clauſe 
that runneth under the una cum omnibus aliis, &c. iipon which J den ande 
part of the Claufe giveth nothing, becaule it is void foꝛ uncertainty, and pet it 
hurteth not the foꝛmer Clauſe becaule it is diſtin, and ſtandeth ok it lelk divi- 
ded in his power and operation from the other. 1 
As to the firſt point, whether the viz. doth reffrain the general grant of all The firſt point af 
II the Mannoꝛ, to the woods upon the Copies only, | Queſtion, 


* - 


geneess how the pꝛemiles ofa grant inap be checked, refirained, coreced oꝛ ex- *%* 
2 may be coꝛrected oꝛ reſtrained bp a divided tlaule, oꝛ by a tonnexion ot one 
claule. EE | 
Bya divided clauſe, cither in the thing given by an exception , o2 in = 
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Stakeley verſ. I 
170 Butler. 


ſtate given by an Habendum:But both muſt be where the pemiſſes of the Gꝛant 
are not ſpecial and expꝛeſſed, but general and implyed as to the putpole reſirain- 


| And therefoze the Law ſay,that when a man grants lands, he grants 
F | the under-wods incluſivelp,and ſo when he grants his houle, he grants all the 
WM ſeveral roms in the houle, pet M.33. and 34, Eliz. inthe Kings Bench between 
| Keniſham and Redding, the caſe was, that the Qeen leaſed the Parſonage of 


. 
* 1 
. > Ls 


Fl Wt | Geeeawicb, with all the lands and underwods erpeeſip thereunto belonging, 


{exceptis omnibus groſſis Arboribus, boſcis, & maeremiis) opinion of the Court 
was, that the exception as tounder-wods was void. But then held, that the 
ö A, A224, exception was onlp to be extended to great wods. So is the tale, 5 Eliz. 265. 
; 4 & of a Leaſe of an houſe and ſhops ( excepting the ſhops ) which __ that the 


He lis, <6 rule, expreſſio eorum quæ tacite inſunt nihil operatur, it is to be underſiodhaving 
a Leſſee map be reſtrained by a condition, not to alien, 21 H. 633. but not 


efpec to it ſelt only, and not having relation to other clauſes. 
; 2 , *-5./4* it the Keale be to him and his Aſſigns,as an office of truſt to one, and his Align 
i gives power to grant it over. 


ed 


———ů— the — 
upon condition not to meddle wich 
exception reſerve the thops tothe 


n 


lib. 10.63. gh it b. | | 
pertinentiis, it no moze paſſeth the Advowſon, tha — — 
wozds adeo plene, &c. will carrp it in the one Caſe, not in the other, when 


| petthe 
1 | 5525 .So & converſo, the Manno adeo plene will admit an exception of 


dvowſon, not if it were exyzeilp granted. 
the lame realon is it, that it you demiſe a Wannoz, pou map by an ex⸗ 
n pare awap as much of the Demeſns o2 Services oꝛ both, as pou will, 
but pou mult leave it ſtill a Wannoz, having fome Demelſns, ſome Services, 
anda Court. This J mean, when that that pou have, is ſuch a true — 
as hath both Demeſng and Service; foꝛ though a Mannoꝛ map ftand and pa 
bp that 1 is but titular,pet pour grant ſhall be taken, as the thing is 
F u grant, s 
Wot — by anerception,pou ſhall not make the whole Gꝛant fruſtrate though 
the Gꝛant be in general wozds. And therefoꝛe if pou have but one cloſe in D. 
ay poll Demiſe all pour Land in D. (excepting that one Cloſe) the exception 
is void. 
| 18 Eliz. in the Rings Bench, Dorrel bzought an Ejertment againſt Collins 
E m L mberburſt in the Countpof Kent. The Jurp found that the Maſters and 
| Scholars of Linkford were ſeiſed of the land in queſtion, being part of the Man⸗ 


Tar noz of Hothley in Lamberhurſt, and that thep did demiſe all their Lands in Lam- 
j S derhurſt, excepting the Mannoꝛ of Hotbley, under which the Plaintiff claimed; 
TT | and thep found that Lamberburſt did extend into Kent and Suſſex, and that the 
7 13 Maſter, &c. had no land in Lamberburſ but the Mannoꝛ of Hothley, and it was 
; | adjudged that the Teaſe did carrp the Mannoꝛ of Hothley, and that the exception 
| „ be was void, And alſo that the jurp being only of Kent, ought to find that they 
0 | had no lands in Suſſex, as well as in Kent, becaule the iſſue,guilty oz not guilty, 
| | —_ upon it; otherwiſe where a local thing in another County is ſpecially 
| put in iſſue. ; : 
„, Lite Law is ok the uſe of an Habendum, that if by pour pꝛemiſes pou have 
| given no certain noꝛ expꝛeſs State, than that otherwile the Law would give; 
| pou 
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A condition annexed to an eſtate given, is a divided Clauſe from the Gant, - 
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the ſentente map not only abꝛidge and coꝛreit but utterly fruſtate and make void 


— — — - 


Stukeley verl. : | 
Butler. 171 
yaut map alter and abzidge, nap pou mip utterlp fruſtrate it, bp the Habendum. i 
And therekoꝛe in the caſe of Hodge and Croſſe M.; 3. and 34 Eliz. in the Rings e x * 
— — his hen mar a dee death of 05 Teste in London Habendum to the 6. . 64: 
Fcoffe,and his heirs after the death of the Feoffoꝛ; and upon argument, the . 
Feoffment was ruled to be void. ä | why * S S2M 


And yet in the cale of Underbay and Underhay Hil. 34 Eliz. in the wings hes. 5 eee, , 


———— 2 


bench, the taſe was: That one having leaſed his Land to thꝛee fo their lives, eee. 
granted the Keverſion Habendum to the Gꝛantee foꝛ his life, and then added theſe 
woꝛds, which laid Eſtate foꝛ like to begin after the death of the thꝛer firſt Teſſes, 
And that was adjudged a god Eſfate in reverſion foꝛ life. 
either can you by an Habendum fruſtrate a Gꝛant that was compleat befoze, 
as the cale is 7 Ed. 6. where a Teſſe fo2 pears granted all his Eſtate Habendum 
after his death. So much of divided clauſes. _ | 
But now ok one clauſe carried on with-aconnexion, ſo as they make but one 
entire ſentente, till the whole be finiſhed, the Law is otherwiſe; foꝛ one part ol 


the whole Gꝛant. And therekoze ik a Teſſe fo? pears grant his Term after his 
death, the Gꝛant is void. 7 "OY 4 

So in Doughtyes cafe, Co. lib. 3. 9. the tale was, That the Duke of 
Northumberland wag ſeiſed of divers Youſes and Cottages in the Pariſh of 
Saint Sepulchres London, and bargained and ſold all his Tenements in the 
Pariſh ok Saint Andrews Holborn, in the Tenure of one william Gardiner, 
unto one Lea; andthe Gꝛant was judged void, though thoſe Houſes were in 
the Tenure of Gardiner, which was the point judged; But where it is added 
in that tale, that the Court was of opinion, that if he had begun with the Te- 
nure of Gardiner, which was true and ended with the Pariſh miſtaken, that 
the Gzant had been god bp the Nule, utile per inutile non vitiatur; J hold it 
plain tontrary, foꝛ the ſeveral circumſtances and deſcriptions circumleribe and 
aſtertain the Gꝛant. And it is a god Rule, Incivile eſt niſi tota ſententia perſpecta 
de aliqua parte judicare. | 45 f 

And therekoꝛe the r in Doddingtons caſe Co. lib. 2.32, ig full in the 
point. 8.8. was ſeiled of the Hoſpital of Welles, whereof certain lands in 
Dindace,out of the Circuit of V Velles, which were in the Tenure of John Browne, 
were part, and he granted unto Ailworth all his Lands, in the Tenureof John 
Browne ſtituate in V Velles to the ſaid Yoſpital belonging. And it was adjudged, 
that though the firlt part of the deſcription as it was placedin the Patent in the 
Tenure of Browne were true, pet the latter part (being falſe) marred all, even 
if it were the grant of a common perſon. And indeed in one ſentence it is vain 
ro imagine one part betoꝛe another, fo2 though woꝛds tan neither be ſpoken noꝛ 
wꝛitten at once, pet the mind of the Luthoꝛ compꝛehends them at once, which 
gives vitam & modum to the ſentence. : NN 
But in grants of particulars ſufficientlp once aſcertained, another miſtaking 
will not fruſtrate, though it be falſe. As Paſ.23.E|.Dyer 376, One made a Feoff- 
ment bp Attoꝛney ot a Meſſuage in D. which was R. Cottons, and indeed it was 
Tb. Cottons, yet it paſſed:foz elſe all was to be fruſtrate ; but a thing certain may 
be diminiſhed,thongh not wholly made void, as in Ognells caſe, C. lib. 4. Rainſ- 
ford poſſcſſed of a Term in Cruel Grange, whereot part, that is to lap Hobsfield 
tame to one Freckleton in poſſeſſion foꝛ part of the Term, and to one Beer foꝛ 
the reſt of the Term in reverſion; and a Rent⸗ charge was granted out of Cruel 
Grange, ouper in Tenura Rainsford, & modo in Tenura & occupatione Beer; 
This did not charge Hobs field, but it charged the reſt, and lo there was no re⸗ 
pugnancy. g ; : 

Now J come tothe uſe of a (viz.) oꝛ(ſc.)oꝛ in Engliſh (that is to lap) and the 
nature and fozce ot it. It is neither a direct ſeveral Clauſe, noꝛ a direct entire 
Clauſe,but it is intermedia. 


Firlt it is clear that it is not a ſubſtantive Claule of itſelf, and therefozeyou 
tan neither begin a ſentence with it, noz _ a ſentence ot it by it ſelf; but — 
| 2 1: 
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Stukeley verſ. 
But les. | 


— 


is(as J map {an)clauſula ancillaris.a kind of hand⸗maid to another claule, and to 
deliver her mind, not her own. And therekoze it is a kind of Jinterpzeter; her 
natural and pꝛoper ule is toparticularize that that is befozc general, oz diſtri- 
bute that that is in groſs,o2 to explain that that is doubtful oꝛ obſcure. | 

Firſt, it muſt not be contrarp to the pꝛemiſes, as 20 H. 6. Treſpaſs with a 
Continuando, till the dap ot the Wꝛit purchaled, ſt. luchadap, which is not the 
lame, is utterly void. ; 

Next, it muſtncither increaſe, 9 diminiſh, ſoꝛ it is not the nature of it, to 
give ok it lelk: As if have in D. Black-Acre, White⸗Acre, and Gzeen-Acre ; 
and J grant unto ou all my Lands in D. that is to ſay, Black⸗Atre and White- 
Acre, pet Gꝛeen⸗Acre ſhall pals too, but if J add under the viz. land lying 
out of the Town of D.it ſhall notpals. And therekoze ſce 29 Aſſize 23. uo a 
partition between thzee Partners in Chancery; one of them to2 a ſurplu- 
lage, granted unto the other two, a Kent of five pound a pear; that is to ſap, 
to the one fifty ſhillings,and to the other as much; pet it was judged an entire 
Nent. And 29 E. z. 39. it is holden, that if J grant a Kent of 206. out of two 
Mannoꝛo, ſc. io s. out ot one, and almuch out ok another, it is but one ent. So 
are Knights caſe, Co. lib. 5.5 5. and Winters caſe. 14 Eliz. Dyer 308. upon a dif- 


ference where the Nents are relerved ſeverally at the firſt, and where they are at 


the firſt entire, and taken by a viz. 
So 18 El. Dyer 350. an Obligation of two hundꝛed pound to two ſolvend. the 


one hundꝛed to the one, and the other to the other, the Book leaves a quare;but it 


is clear, a Void ſolveodum. So Hill and Granges caſe. A Teaſe made in April fo2 
8 a pearl Nent (that is to ſap) at our Lady-day, and Michael- 
maſs, the pearly papment cannot be diminiſhed. Osborns caſe. Co. lib 10.13. An 
Anglice (which is but a viz. oz that is to ſap) ſhall never exceed the La- 
tine. 


the koꝛmer woꝛds were not expꝛels and ſpecial, but lo indifferent, as then may 
reccive ſuch a reſiriction without apparent injury; though thoſe foꝛmer 
wo2ds by conſtruction of Law would have had a larger ſenſe, if the viz. had 
not been; and therekoze lee 7 E. 3. 9. Mortimers Caſe : One granted ten pound 
ol ficnt (Note not: a Kent which muſt (as J have ſaid ) be underſicd one 
Nent of ten pound) in his Mannoꝛ of D. to reteiwe bp the hands of one Tenant 
ſo much, and ſo from one Tenant to another, till he made up ten pound, ſaving 
hig Signioꝛn. And the opinion of the Court was, that this was but a Gꝛant of 
the leveral ents of thole Tenants, as Kent ſec. by this viz. which had 
bcenotherwile, if it had left at the pꝛemiles without the viz. fo2 then it would 
have been a new entire Hient of ten pound out of the whole demelns of the Man⸗ 
noz. But J amok clear opinion, that if the particular Kents in the firſt 
calc had made but five pounds, tha! then the pꝛemiſes would have taken place, 
and the viz. had ben void. Like untothe caſe 15 Af, 11. and 15 Ed. 3. Fitz. 
charge 9. Ik A. grants twenty ſhillings Rent in his Mannoꝛ, viz. by the 
hands of one ſo much, and of another lo much; and the Tenants aſſigned 
are but Tenants at will, the whole Mannoꝛ is charged, fo2the (viz.) being 
of no effect, is void in Law: fo2 it ſelf being of no effect, cannot fruſtrate the 
pꝛemiſes, which are of ſufficiency of themlelves, 8 Ed. 3. 59. One gave land 
to A. and B Habendumts A. fo2 life, and after his deteaſe to E. This was holden 
god. So Littleton 66. If a man give land to two Habendum to them, ſc, 
the one moicty to the one and the other moicty to the other, it is Cod. oꝛ note, 
that the ſubſtance of the pꝛemiſes 18 not altered: fo2 both of them have the 
whole in uſe, in common as theyſhould have had it by the pꝛemileg joyntly which 


is but a point ol quality, oꝛ accident altered. But if it were twenty Acres to two 


ſc. ten to one, and ten to another, it were void. So upon the tales 21 H. 6. 7. 
and 13 H. 7. 24. J hold, ik J grant Land to one, and hig Heirs ; viz. the 
Heirs of his body, it is an ellate tail. So 13 Eliz. Dyer 299. In a Quare 
Im pedit, one is pleaded ſcizedofa Manno, to which the Advowſon appendg, 


viz. to pꝛelſent in the third turn, it is god, but if one fcized of a whole Ad⸗ 
Lvowton 


But now J grant on the other ſide, that a viz. map wok a reſtriction where 
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vowſon ſhould grant the whole, viz. to pꝛeſent everꝝ third turn, the viz. were 
void. So upon the caſe 9 Ez. Dyer 261. If a man have Lands in a Hamlet, 
and other Lands in another part of the Town; if he grant his Lands in that 
Town ſc. in the Hamlet, J hold that no moꝛe will paſs. But if he grant all 
his lands in the whole Town, viz. in the Hamlet, all the Land will pals, and 
the viz. 18 void, and 6 Ed w. E. Dyer 77. The Ring granted ſitum Abbatiz nec 
non omnia terr. prat. paſtur. & ſubſcript dict. Monaſter1o pertinen.viz. Such a Cloſe, 
and ſuch a Cloſe; and the opinion is, that the v1z. ſhall only ſerve to explain the 
wwozd ſubſcript. and that all other the Lands belonging to the Monaſterp, ſhall 
pals bp the expꝛels woꝛds. 


der him, to take the Trees, after the five ones expired. 

J will ſap little, to2 declared mp lelf in the beginning not to hold that 
queſtionable, neither do J pet. 
Pon firſt, it is clear, that by the grant of the Trees by a Tenant in Fe-ſimple; 


they are abſoluteln paſſed away from the G2antoz, and his Heirs, and veſted 


in the Gꝛantæ, and go to the Exetutoꝛs oꝛ Adminiſtratoꝛs, being in under⸗ 
ſfanding of Law, divided as Chattels from the Fræ⸗hold: And the Gꝛante 
hath power incident and implicd to the Gzant to fell them, when he will, 
without anp other ſpecial licence, which can never be reſtrained by a power given 
bp the Gꝛantoꝛ in the affirmative, which the Gꝛantee had befoze. 

And therefoze 8 40.10. One granted a rent of ten pounds a pear to the hu[- 
band and the wife fo2 their lives; and if the wile ſurvive, that then ſhe ſhall have 
thꝛæ pounds a pear fo2 her life, and judged ſhe ſhould hold her ten pound a year : 
Otherwiſe, if it had ben laid that ſhe ſhould have thꝛe pounds a pear and no 
moze. And ſo Trin. 28. H. 8. Dyer 19. The Leſſoꝛ Covenanted that the Leſſee 
might take thoꝛn by Aſſignment of the Bailiff, net he map take without; other- 
wile if it were inthe negative. JF) 

Statutes that are taken by intent , ſhall not by an affirmative alter a 
fo2mer power, 33 H. 8. Dyer 50. The Stat,27 H.8. 17 Eliz, Dyer 341. hereaf- 
ter. | | 

Now the Gꝛant implping an abſolute liberty to the Gꝛantee to take, if the 


Covenant were on the part of the Leſſee, not to take after the five pears,it would 


not extinguiſh his p2operty,no2 conſequently his power, to take them after the 
fivepears ; and therefoꝛe if he took them he might plead not guilty in Treſpaſs 
but ſhould be anſwerable to an Action of Covenant fo2 it; foꝛ things have their 
p2oper effects and conſiderations, and ſeveral reſpects of Actions are not to be 
confounded. And therefoꝛe 3 Eliz.Dyer 199. If the Leſſo2 Covenant to repair 
the houle at his pꝛoper Coſts oz again if the Leſſe Covenant to repair the 
Houle at his pꝛoper Coſts in Timber wozk, and the like, yet in both Caſes il he 
felled Timber to repair, there is no change in the remedy, by Action of waſte, 
but by Action of Covenant. g 
The Statute of 27 H. 8. of Court ok Augmentation, all Gzants of Lands 
within their ſurvey ſhall be ſcaled with that Seal, pet lee 33 H.8.Dyer 50. Foz 
want ok a Negative,much moꝛe if it had been (map be ſealed) as here, 17 Eliz. 
Dyer 341. the late Monaſtcries were given to the Ring; Pꝛoviſo, to avoid frau⸗ 
dulent Leaſes within the year of the diſſolution, and another P2ovilo in the affir- 


mative, that Leaſes with the ancient Kent ſhall be good: Het judged that a Leaſe 


within foꝛty dayg without ancient Lient was god, foꝛ they had lawful power 
befo2e,and there is no negative. 2 

Laſtlp, this Covenant on the part ok the Gꝛantoꝛz, hath its neceſſarp uſe, 
though it woꝛk nothing in the reſtraint of time fo? felling, fo? it gives power 
to dig, and make Saw-pits upon the ground, and to ſquare the Timber there, 
which the Gꝛantee could not do bp the ſimple G2ant ok the Timber, without 
ſuch a ſpecial Warrant. Allo it contains a general warranty, that the Gzan- 
tee map take and fell Timber without the let o2 interruption of any perfon oz 
perlons whatloever. Now 
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Now to the ſecond great point, which is, Whether the Covenant on the part of The ſecond great 
the Gꝛantoꝛ, fo2 the five pears, do diſable the Gꝛante, o2 thoſe that claim un- Point. 
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Stuleley verl. 
Butler. | 


The Clauſe una cam 
onnibus allis. 


WMannoꝛ. J ſhould be o 


Now to the third and laſt point; If the clauſe had been that the Earl had 
granted all his Wods and under woods growing upon all his Mannoꝛ of Cleave 
which tould . have been ſpared without pꝛejudice to the Eſtate ot his 
111 mind that this Gꝛant were void. 
And pet it is true, that many things that are uncertain ofthemſelves, being 
reduced to cextainty by ſuch means, as either the Law appoints, oꝛ the party 
himlelt aſſigns, — take effen; and therefoze the Caſes put are clcar, that 
— of a Copy-holder being uncertain, ſhall be made certain and realo⸗ 
nable by the Jury and the Court, upon the circumſtances of the Cafe. So of 
convenient time ot remove upon the death of a Tenant foz life, 41 E. 3. bar. 205. 


In treſpals fo2 eating his Coꝛn; the Defendant pleaded that he had Common, 


20 H. 7. Caſe Strat. 
Mare. 


. 


and the other left his Coꝛn there, after other men had tarried, and it was ready to 
be carried, #c. of evil will, cc. The Plaintiff, that it was not dry, c. But note 
that all thele and the like are pꝛoviſions in Lam, foꝛ Ads in law. Alſo J grant 
that if the Earl had covenanted oꝛ granted that Gorge might have taken ſuch 
Trees, as might convementlp have been ſpared without pꝛejudice, c. That this 
being but a Covenant, o2grantexecutozp, he might have taken Trees by fozce 
of it and have juſtified, lpecially averring that thep might be ſpared, and put 
himſelf upon the Jury foꝛ it. But our Caſe is not ofthat nature; but it is a 
G2ant oz bargain, which muſt take effec, and change the pꝛoperty of the thing 
granted, either pꝛeſentiy and at once, 92 inchoative depending upon ſomewhat 

that — _ it to hig full efled; which when it is dene ſhall make the grant 

good ab iniriv. ö : 

And ik J make a Leaſe to A. foꝛ fo manp pears, ag 1.5. ſhall ow + 82 Gꝛant 
tuch Lüibertieg, as another Town hath, both thele at the time of the Gꝛant 
appear in Cale to be made certain, and the common Cafes: of Gzants, that 
— 5 the perfection by Elections given by the party oy by the Law to certain per⸗ 

ons. By 
The ſame Books and reaſons that pꝛove that when the election creates the 


Intereſt, nothing paſſes till election, the famepwve; that where noelecion can, 


be,noJutereſt can arile. | 

Bullocks caſe, 10 Eliz. Dyer 281. Feoffment of an houſe and 17 Acres, 
parcel of. a Walle, the Feoffce, not hig Heirs, nat make his election, oz elle 
the Gꝛant is void, and 2 H. 7.23. So Haywards cale, Co. lib. 2. 36. If J give 
the one ol mphoules, nothing paſſes tilt the Done choſe, therefoze he nniſt do 
it, his Executoꝛs cannot, 44 E. 3. 43. is a good caſe: A Pꝛioꝛ ſold his Mods 
excepting foztp ofthe beſt Oaks at his choice, to be taken within two pears; 
then. the Pꝛioꝛ bꝛought an Action of treſpaſs againſt the Vende fo? ſelling 
them, he pleadeth that the Plainfiff: delaping his choice, till the two years 
were almoſt expired, that he could foꝛbear the felling no longer, but his two 
pears would expire, and thereloꝛe required him to make his choice; but he re⸗ 
3 he chole fozty of the beſt himlell, and left them ſtanding, and tok 
the reſt. ; | 

So note that the Vende in this caſe had no pꝛopertp, till election oz default 
made by the Vendo?, which was ſupplied and made certain by the Dendee ; 
and pet the Vendee could not have made the choice in detaulr of the Vendo? till 
the time incurred ſo near, that he muſt needs, And that muſt be put upon judge⸗ 
ment of the Jurp oꝛ Court, upon ſpetial Declaration ot the time, and nuniber of 
the Trees, and the like. But here it cannot change pꝛopert pꝛeſentl of any 
Trees certain, becaule it is uncertain which Trees map be lpared, and which 
not, and divers Trees may be ſpared, and indifferent, whether thele oꝛ thole, and 
there ig no perſon to whom it is given to determine which may be ſpared, which 
not: But it the Gꝛant had been of luch Trees as I. S.ſhould judge might be ſpared 
it might have ſtood with his determination. Primo Mariæ, Dyer go. A lale ot 
Woods which map be reaſonably ſpared 7 E. 6. term that ſhall be to come after 
his death: untertain and apparent that at the time ofthe Gzant it is not referred 
to tertaintp, 22 H.6, a Gꝛant to two, & hæred. void. 


But the defendant hath pleaded not guilty, which he cannot maintain = 
els 


\ 


Teſs the Trees were acuallphis, befoze he felledchem ; fo; it hadbeenbutali- 
not 


The ent of twenty pound a pear was granted bp the Ladp Finch to her ſon, 2 7 


r 
. 
7 * 


— — 


Topſall and others 2 | | 2 
vel Ferrers. : 175 7 


bertp to fell, he muſt have pleaded it, and not ꝓleaded mat guilty. 

| A110 ze muſt have averred that then might habe beenſpared; which 5g not 
pl d, noꝛ found bp the Fury. And lo the Defendant pleaded; Primo Meriz 
ver 90. 1 | 

Now though J am of opinion as beloze, that this laſt clauſe is vnde in- 
certainty; pet IJ hold clearlp that it reaches not ta —_— clanſe of Gant 
upon which Jhave argued and concluded foꝛ the Defendant; but loks back 
only to the lalt.clauſe beginning at uaa cum omnibus aliis boſcis, &c. 
though it be fruſtrate, pet the firſt claule ſands perfec of it ſelf ; foꝛ it 
is true, that ik a Gzant be carried in generals, which of it ſelk ig not cer 
rain, if that by the other parts of the lame. entire ſentence in pointuf de. 
{cription, o other declaration cannot be true, as in Doughteys an Darring- 
tons Cales foze, oꝛ caunot be effectual, ag in this conclufion of uncertainty 
92 berefirainedbp a Concluſion, ag in Finches Caſe, Coke 11b.6.39. mark the Sen: 


- 


and her lands Iping in the Pariſhes of Ealtwel], V Veitwell, and C 
where in theCountp of Kent, tothe —ů anp ol them belongi 3 
this ed no other lands in thole towng,but luch as belong to the Wannoes: 
0 it i 19 ꝓ one — —— co! — lentence nb ape oo anenlaechtony- 
er ere is neither diviſion in woꝛds, no e, and 6 . | 
femence e 3 l | e ene de 
e, theſe Caſes are oł one entire and compacted And 5 
part ma overth2ow oꝛ reſtrain another: but our Cale hath = —— 


Firſt, : grant of all thoſe his Wods ſtanding upon his wh 


which anſwers the Pꝛonoun illa, being reſolved thus; all thoſe 558 5 


— 2 that clauſe, J jopn the viz. as an hand⸗maid ag ſaid, though it be 
oid. | 


Then comes the ſecondclaule, uns cum omnibus aliis boſcis, &c. whi 5 in Tam 
though it be governed by the firſt woꝛds of grant, yet that wozd o nt is 
al things. Inv it 18 all one as The a 

e 


in thele Words, Qut of the Mannoꝛ of Eaſtwell, Otter plea, phe 2 Seacon 
1 , WM 


3 — his whole Wann 

aid, he granted all ng upon | 02, und 
granted all other his Weds that might be conveniently parks, Cr. Aid In chat 
Caſe of Finch it is granted, that if J grant a Kent in this fozm mung vit ot inn | 
Mannoꝛ of D. and out of my Lands and Tenements in D. and 8. and ont vk my 
Lands elſewhere to the laid Mannoꝛ — » that this middle tlanſe ſtands 
ſd in frame divided, that it ſhall charge my Lands in thoſe Towns though they 
be no part of the Yanno2 and pet that clauſe is incloſed wirh che Wan | 
befoze and afier ; much moze here, where the firſt general clauſe fands tithe 
bp it ſclf, and the ſecond claule under the una cum omnibus aliis is a new addi- 
tion, and ok other things than were beto2e granted, and hath his own concluſion, 
with convenienter, &c. attending upon it. 


Edward Topſall and others, verſ. Ferrers. 


Trinit. 15 Jac. Rotul. Libell.Eccl. 


| or | n : that er elſewhere. - 
Partſh, being man oz woman, and be catricdout ol the lame Pariſh, and buried LH, 


* 


elſewhere, that there ought to be paid to the Parſon of this Parich ik ge be buried a ai 
elfewhere, inthe Chancel ſo much, and to the Church-wardeis 1 ene e, 3 
the ſums that they alledged,were by cuſtom papable unto tht m, foꝛ ſuch as were < 2 TY 
buried in their own Chancel; and then allcdging that the wife of Sir Jobn — | 222 

Ferrers N : 4 


3 4 \ 
EF illt — — — ' 
© it b 108 Plant verſ.? ha wt Haw les verſ. 
T 33S "7 Thoyley. Tayter. Bayfield. : 
© hf Ferrers died within the Pariſh; and was carried awap and buried in the Chan- 
© Wt | cel of another Church, and ſo demand ol him the laid lum. Whereupon, fo: 
FL tt ; Sir John Ferrers a Pꝛohibition was p2aped bp Serjeant Harris, and upon de- 
3.317 bate it wag granted; foꝛ this cuſtome is againſt reaſon, that he that is no Pa- 
'F Ht riſhioner, but map pals though the Pariſh, oꝛ lie in an Inn foꝛ a night, ſhould 
: $13 be fozced to be buried there, oꝛ to paꝝ as ifhe were; and ſo upon the matter to 
EH | pap twice foꝛ his burtal, 
"EE BE | 
+ wt | * Plant verſ. Thorley. 
x I I P Treſpaſs. | Hill. 14 Jac. Rot. 861. 
11 Staff. r N Lant bꝛought a Treſpaſs againſt Thorley, fo2 taking and carrying awa 
FE " P an Hough loads f Curke at Leakez the Defendant pleads, quod — 
. <in quo (whereas there was no place aſſigned) was two Acres , called 
b «Black-acre in Leake, which was his Freehold, and that he digged the Turke 
3 Stat. of Jeofails, ver- there, and took them awap prout, & c. The plaintiff ſaps, that locus in quo, 
dict helped thereby. « Mag apiece which contained twenty Acres in Leake, alia quam, &c. and the 
<« Defendant quod aliquam tr anſgreſſ' in pred. 20 Acris, not guilty : whereupon 
ce iſſue was taken and found fo2 the Plaintiff: And it was moved in Arreſt of 
[ Judgement, that this was no iſſue; foꝛ there was no —_ Acres,no2 place 
| certain in the Declaration; pet the Court gave judgement koꝛ the. Plaintiff. 
14. Fo2 though it were not in the Declaration, pet it was no plain departure from 
19.11 the Declaration  fo2 both parties were agreed, that the Treſpaſs was done at 
1415 | Leake; ſo that the aſſigning of a moꝛe particular place in Leake ſtands well 
1 with the Declaration, and doth but reduce it to moze certamtp,and is a ſupply 
1413 | of. that, that might have been well laid in the Declaration. And ſo it is not a 
Y''8! Verdict out of the matter, and lo no iſſue but it is a Verdict holpen bythe Statute 
1 ol Jeoffailes. | 
4 Me +8364. 1 
i he * ; | 
$1 jt+ Harriot. | Shaw verſ. T ayler, 
Si # f - vid.Huttons Reports : Mich. 14 Jac. Rot.2387.0r 3287. 
[1 i 4. the ſame Caſe. th fn | 
171 he Defendant made Avowꝛn fo2 Harriot⸗ſervice; the Plaintiff pleaded 
FT: | 2 _ — 1 * Bar, that the Tenant at the time of his death nulla habuic animalia;and 
Fi! LA e. the 7 — demurred: And it was adjudged fo2 the Plaintiff, becauſe the 
4 l © © wills babuie aun. Avowep was inſufficient ; foꝛ that it did not let down in certain, what the Har⸗ 
. riot ſhould be, ſcil. Beaſt, oꝛ other thing. Quære, if it were expꝛeſs the beſt 
1 2 either incaſe ol Tenure oz Cuſtome, it the Tenant have none without 
Wk traud. ; 
i | bY Mote no ſuch thing in rerum natura, no Guard, if there be no Heir, oz heof 
14 full age. 
n 
| | i BB Prohibition, Hawles and Bayfield. 
1 ih | Hill. 13 Jac.Rot.312. B. R. a 
! 4 H was repoꝛted in the Common Pleas this Term, Trinit. 15 Jac. That in 
1114 the Rings Bench, in the Term and Noll afozelaid between Hawles and Biy- 
1161 1 feld, a Pꝛohibition was awarded upon this ſurmiſe, that between the Loꝛd 
11 Agreement verbal co Chandois then ſeiſed in the Manno? of Blunſden in Wiltſhire, and the Defendant 
18 pay money. 2 2 then Parſon of Blunſden; there was a contoꝛd and agrement, that the Loꝛd 
417 r Chandois and his Farmers of his ſaid Mannoꝛ ſhould paꝝ unto the ſaid Parſon, 
11 , e,. ns 121-710 long as he ſhould remain Parſon, ſuch a ſumm of money in full latis faction 
1 e, of all Tithes; and that in conſideration thereof then ſhould hold the laid q an⸗ 
. | eee, Zoe: mop diſcharged, t. and upon Demnrrer it was adjudged foꝛ the Defendant,and 
| 1 25-144: a tonſultation awarded. 
F 
Mit | Steward 


| EZ || 
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A Grate lO SED ; 
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| Steward verl. 2 Bel verf. [ | 8 FIR 
Har 5 Dk 


Pop. 5 Caſe. tley. J Muller. 177 
Steward verſus Biſsodp. hy $1287 
Tr, 14 Jac, Rot. 769911. 534% 2" Caſe, x 


Ames Steward bꝛought an action of the Cale againlt Biſhop, fo? ſaping of him, Action for words, hi 
James Steward — & c. is in Warwick Goal, fo2 Wa e 8 ee ſteal: 
other Beaſts; and after a Verdict foz the Plaintiff, upon divers motions n e 
Arreſt of Judgement, the whole Court gave opinion ſeriatim, that the woꝛds 
would not bear Action; ko2 they donor affirin directly, that he did ſteal the Za ©: 


Cape. © 
Beaſts, as it he hadſaid that he ſtole them, and was in a Goal foz it; but then | 2 244. HD 


. 9 „10 N 


do only r ent, and the ſuppoſed reaſon of it; and 
it map very well be,” that the Warrant oa Mittimus was fo: ſtealingerpreſſp,and 
it Is the common foꝛm of making of the Ralendars of the Pꝛiſoners foz the 7 
ces of Aſſize, and the like. . 17 1 4 1 7? 170 


%.. 


: Care's Caſe, 


Age an Atto2nep of this Court, ſued as Adminiſtratoꝛ by Writ of pꝛivi⸗ me 
ledge,and it was moved bp Chidborn, That then ought to ſue by oziginal; 

Quod fuit conceſſum ; and therefoze he tio out his o2iginal, Raſc.'r5 Jac. And 

the Defendant appeared, and the like opinion was given thi — 2 5 

e —— fo2 Drury who was ſued as Exetutoꝛ to his Bꝛother, by Bill; being 

an Attoꝛnep. | e 1 


Bell againſt Hartley and his Wi fe. 
Tr. 4 Jac. Rot. 184 


D 1cbard Bell bzought an Action of Waſte againſt ttariles aud its wie; "wy 
R and after iſſue jopned at the Niſi prius, the parties appeared, bw verdict pore 
was given fo2 the Plaintiff; and now at the dap in Banke, Henden Ser- 
— moved that the wike might be received, but twas rejected as a ſtrange 

otion. 


waſte: 


Swinnerton z2gainſt Miller. | Repleyins 
| Hill, 14 Jac. Rot. 2049. N 


N a Keplevin betwern Swinnerton Plaintiff, and Miller Defendatit; upon tt e.. eee. 
i caſion of motion in arreſt of Judgement, it was reſolved bp the Court. 2 7 2 2 
That whereas one Robert Winniffe was [eiled of a Copp-hold ofthe Mannoꝛ of ” ZANE. - 


Plaintiff fo2 twenty pears, rendzing*twentp five pounds per Annum; that 
the ſaid Robert winniffe ſurrendzed bp the reverſion of the one moity of the ſame 
Copy⸗ hold to the ule of Nicolas Winniffe, to which he was admitted, and the 
he ſurrendzed the other moity to one Mary the Wife of John Miller, who wag 
alſo admitted, and the Defendant as Bailiff to the ſaid Mary and her hug band 
foꝛ half the Kent, as belonging to the reverſion of the half made Coniſante. It 
was reſolved by the Court that the ſurrender by the name of reverſion was 
god in this caſe (though the Leaſe were not made by a ſurrender (which had 
been directly derived, and that acco2ding to Cuſtome, out of the enſtomarp eſtate) 
but by Indenture) fo2 ſtill it is the Leaſe of the Copy-holder,. and not of the 
Lo2d; and pet perhaps if the Copy-holder ſhould fozfeit his eſtate, the Leaſe 
would ſtand againſt the Loꝛd in this kindofdemiſing by licence. Allo it was 
iq _ that the ficnt was to be dividedby halfs acro2ding to the halts of 
the reverſion. 

Zaſtly, the Court was of opinion, that there needed no Attoꝛnment upon 
the ſurrender made of the moity of the reverſion by Robert Winniffe unto Ni- 
cholas, becanſe it paſſeth not by wap of 0 of reverſion and ——_— : 

d u 
> Kein . 


Iſlington, and by licence of the Loꝛd demiſed the ſame by Indenture to dhe | WH „ 25:6, 


2, Ne, ee. 
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. IS Pickavers? . Andrews verſ. Q Bird verſ. Earle & 
I "i 178 Caſe. De-la-hay. Culmer. Tuck. « 
| if but there muſt be an admittance of the Lozd; and when that admittance is 
it given, theeſtate is ſettled, and there is no means in Law to compel the Leſſee 
to Attourn. And the admittance is a kind of Act in Law, and puts the State 


into the party in a ſoꝛt in the poſt. But J am of opinion upon the reaſon of Mal- 
© 


| i laries C Co. lib. 5. that there ſhall be no Entry foꝛ conditionb2oken in ſuch a 
4 Eale without Atturnment. But indeed, it is not within the Stat. of Condi⸗ 
: | mY 3 | Pickavers Caſe, 
} | * Stat. 23 H. 8. cap. 9. FN t e Cale of one Pickaver, it was reſolved by the Court upon the Stat. of 
I | : 1 Sore. 108%. | I, 28 hat if a Biſhopzick within the Pꝛovince of Canterbury be void, 
ms x {o- the Yuraldiction devol * Metropolitan, that he muſt hold his 
ms Court within the inferiour Dioceſs, fo2 ſuch Cauſes, as were bp that Law to 
me be holden befoꝛe the inferiour Ozdinarp. And J moving that as mp opinion, 
wit it was ſaid bp the Pꝛothonotaries, that it had been ſo fo2merlp reſolved. 
1 | Obligation, Aut Andrews againſt De. la hay. 
— drr William Andrews bzought a Bill of Debt, ot ten pounds againſt De- la- ha 
ai Gee, bd. gar Attournep, and counted upon thꝛee ſeveral Bonds of five Marks 4 
1 | ce-; and upon the Oyer of the leveral conditions, it appeared that one of 
1 ums in the condition, was papable after the Bill exhibited, and iſſus 
Wt was jopned upon conditions — and verdict given fo2 the Plaintiff, 
1 and entire damage and coſts led ; and per Cur? he cannot have judge- 
i ment in fozm as it is found, 1 upon Keleale of dammages and 
uit colts, judgement was given fo2 the two firſt Bonds only; fo2 though the 
1 Bill were an entire ſum; pet by the Count, it appeareth that then were as 
1 „ fkeperal demands: So the w * t is not falified bp the 3 himſelf, 
ji OF 66lederalvenands g: Tamen Quære, it it had ben ſo bp Oꝛigi⸗ 
| Debt: Bird againſt Culmer. 


4 i i 22 eee. ; Be bꝛought an Action of Debt againſt Culmer an Executoꝛ, upon pleniement 
"oth 11414, Luc. 


131 adminiſtre, the Plaintiff replied that he had Aſſets ; and the Defendant, 
yt | rel ĩcta verificatione cognovit Actionem, nec quin ipſe detinet; the Debt, t. And 
| 114 judgement was given pro Querente de bonis Teſtatoris, which was entered Hill. 12 
11. Rot. 2053. And it was moved by Richardſon, that the Confeſſion ſhould alſo 
| 7 if contain, that he had gods ſufficient, cc. And pꝛaned that that might be added 
Wl to the but the Court retuſed to do o; foꝛ inded the confeſſion naturally 
1 tan extend no further, than to the Count which is of the debt, and not of the 
14 Allets. Yet if the Defendant will confeſs moꝛe he map, and there are Entries 
199k: AY Ways. Note that in this Caſe he hadpleaded plene, &c. And the other had 
i 0 C replied aſſets; and then he confeſſes, leaving (which map be taken dilavow- 
if { | ing) his Plea of plene adminiſtravit. 
N 1 Obligation. Earle and T ack. 
$16! | | 
| Condition to make 172 debt upon an Obligation, with condition that ik the Delendant 
1 ſhould make compoſition with one Earle fo: lands, c. Then he ſhou!d 


N — 18 ſor 
3 pay the Plaintiff thirtp pounds: the Defendant pleads that he made n 


1 —— The plaintiff replies, that the ſaid Earle did grant unte the 
| Ty Defendant, a rent charge of five Marks in fe, in fatizfacion of his 
Wt: Title, ct. which the Tefcndant did accept in ſatisfaction, &c. and fo he 
14 made compoſition. The Defendant proteſtando that Earle non conceffit. & c. 
11 pro placito that the Defendant did not accept it in ſatis faction, &c. And it was 


hoiden 


2 a: A GR 6 ny 


AW Flood verſ » Lovedens@ Coachman ver[. Copley — | 
Knight. Caſe. _ Halley. Colltns. | 179 


holden a gd plea, fo2 it is no Compoiition without conſent which depends up⸗ 
on the atctptance, and the grant is at the moſt but argumentative. 


Flood verſus Knight. 
R Obert Flood info2mied againſt Richard Knight, fo: uſing a Trade not being faforination-ufing 6 


Trade not hay 
Appꝛentice. been an Apprentice 
a ; Loveden Cale. bebt. | 


N Action of Debt wag bꝛought againſt Loveden and his wife, fo2 the Ne⸗ Wife tecuſam muſt 
| A of the wife ; and the husband would have appearcd d 0 A 
ſedeas alone, but the Court was reloived, that either both muſt appear, oz bothbe 
olitlamd. | | | 


Coachman againſt Halley. 
Hill. 14 Jac. Rot. 2167. 


JP \Ebt bp Coxchman againſt Halley, Bailiff of Alford, fd au eſtape, and Recotdcertified: 3 
— upon a ſiecoverp, in the. Court of Aſhford. che Defentane LK. x — Corr t 47, J 
ed Null tiel Record, and nom in the Hiecozd certified, there were divers diffe⸗ — 
rences in the continuances, and in the pꝛocels, and pet becauſe the Plaint Count 
ob J ve. certified,agre with the Vetlaration judgement was givenfoz the 
aintitf. | 


Copley againſt Collins, , A Prohibition 
18 ac. Rot. 3444. 2. -u, oY | 

I poohibition it was relolved, That the fir Months foz pzwk main tiſe, Count in a mm * 

1 elt o be counted bp twenty eight days to the "month. fart wes . Ae N ff. | 


Swain 2p32inſt Hollam. He Mews . 15 
Tr. 14 Jac. 755. 1 
Crion ok waſt between Swaine and Hollam of Tands in Com. Dorfet. 1 
Che parties were at iſſue upon a ſurrender made in Middleſex. The que⸗ 155 
fiton was how the Wit of Seiſin ſhall be awarded, which muſk be per viſum ju⸗ 1 
ratorum. 5 
; Ca ſe, Caſe, 
A Ction upon the Cale fo? calling one Baſtard, the Defendant juſtified that Baſtardy ſhall betty- 


he was a Baſtard,and it was awarded that this thould be trped per pizs, ed by Jury in Actien 
and not by the Ozdinarp. | upon the Caſe. 
Points and Gibbons. 


partition. 


[* a Wꝛit of Partition upon the Statute, by Points againſt Gibbon, being Age is not grantable 
within Age, the Defendant was denied his Age. in partition, 


Aa 2 | Pheatley 


FH 18 
hilt 180 Stone. 
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| Wheatley verſ. Slowley verſ. Jydenham yerl. 
Eveley. May. [ 


Treſpaſs. Wheatley againſt Stone. 
Paſch, 14 Jac,Rot.545. 

1 London. 2 Heatley bzought an Action of Treſpaſs againſt Stone, in the Kings 
F V Bench, and declared that he levied a plaint of Debt in the Counter of 
e London againſt one Warkins, and upon Pzocels he was arreſted by one weſt 

. 8 87 a Serjeant, and that Stone vi & arm: didreſcue him, c. Wherebp he loſt hig 
I eee, wy ö Debt upon iſſue not guilty,and verdic fo2 the Plaintiff, judgement was given 
Wt 2 7734 & quod defendens capiatur; whereupon erro2 was now bꝛought in the Exche⸗ 


” 
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tt Tcl att 7 quer Chamber, and the judgement was affirmed: to2 though the nature of the 
mp | Action p2operlp is upon the Caſe, as touching the Piaintiffs loſs oz — 
LS - of Debt, net being done with foꝛce, and that foꝛce being done, though not to the 
"it | Plaintiff himſelf, to the Serjeant, who was Miniſter as well for him, as to 
Wi; | the Court, he map make his Action vi & Armis : And the like Pzeſident was 
} 38 ſhewed out of the ſame Court, M. 34. & 35 Elz. Rot. 169. between Margaret 
F Aſtell, and Hugh Ridge; and another of the ſame. 42. 43 Eliz. Rot. 468. be- 

Fa (5 .-. tween Andrew Pawling, and Robert Marriot; and on the other ſide Paſche 14 

Iac. Rot. 564. London: Robert Spear bzought an Action upon the Caſe, upon the 

like arreſt andreſcue,vi & Armis exp2eſly, and the judgement was given in mi- 

ſer icordia. And that being allo bꝛought betoze us by Erroz, this term we affirmed 


| | thejudgement ; and the like had been, Hill.6, Iac. Rot. 722. in the Kings Bench, 
ö 215 affirmed upon a Wꝛit of — foꝛ it was reſolved = the Cale Songh th 
reſcue were laid vi & Armis, would bear either Treſpaſs vi & Armis, oz Exel⸗ 

als upon the Cale, But the Plaintiff muſt beware that he follow his oztginal, 


it — ikir b e bp Wiit; fo2 if that be vi & Armis,02 upon the Cale, the judgement muſt be 
- | 7 


able, | 
And ſo muſt it be in a Bill in the Kings Bench. But if the Bill be Treſpaſs 
general, neither ſaping vi & armis, no2 upon the Calelpeciallp, he map uſe it to 


| $lowley againſt Eveley. 

[ Caſe. Tr. 12. Jac. Rot. 983. 

i owes 2 1 Lowlev b , * [: nſt | 8 : 

WW o- | zought an action ot Treſpaſs againſt Eveley in the Kings Benc 
2 . C42. © fo2 beating and impziſoning ofhim, and had judgement and upon a re 
2 25 2 th e, of Erroꝛ in the Exchequer Chamber, the Court upon occaſion of an Erro: 
, * aſſigned.tok this differente; that where a man hath a perſonal Action againſt 


41 A | two Defendants, if they pleadſeverallp, and he be Non- ſuic againſt the one, be- 
1 Non-ſvit in part. foe he hath judgement — the other, that he ſhall be barred againſt both, foꝛ 
it wozks in the nature of a Keleale ofthe whole. But where there is but one 
11 EATEN | Defendant and he pleads to one part in iſſue, and to the other demurrs,thePlain- 
| nf tiff map be Nor-ſuit foꝛ one point, and pꝛotæd foꝛ another. 
N | Sydenham againſt May. 

1 Caſe. | Mich. 13 Jac. Rot. 347. 


11 Actioti ir words not 82 John Sydenham bꝛought an Action of the Cale againſt Timothy May 
| altogether the fame. Y Clerk in the Kings Bench koꝛ theſe wozds (If Sir John Sydenham might 
ii have his will, he would kill all the true Subjects in England, and the Ling tw) 
| and he is a maintainer of Papiſtry, and of rebellious perſons. The Defen- 

„ | dant pleaded other wozds abſque hoc, & c. And the Jurp found that he ſpake 
| | the wozds, viz. J think in mp conſcience, that if Sir Jobn Sydenham micht 

45 his will, he would kill all the Subjects in England, and the King tw. and 

is a maintainer of Papiſtry, and rebellious perlons ; and if upon the matter 


e 


he be guilty in ſpeaking the woꝛds in forma qua in the Declaration, tl en, &c. 
and if rot, cc. and judgement was given foz the Plaintiff, and now 9 a 
rit 


Howard ver. x | 181 
Bartlet; if 


Writof Erroꝛ in the Exchequer Chamber, the Court inclincd againſt the De- 
kendant; foꝛ the matter is in effec the ſame, and the fozzu mult be underfiood, the EE 2 
Eſſential fo2m, not acco2ding to every woꝛd: Yet baſc. 16 Joc. We inclined that IN 
cither of theſe words would bear Action, but the woꝛds found were not fo ablo- 5 
Jute as the Declaration, neither moved credit in the hearer lo fully, whith is the ä 
foꝛte ofa ſlander; and then they are not the ſame woꝛds in fozte and effec; aw if 

the woꝛds were laid, know him to be a Thiel, and ik were found, J think him 


p 6 7 ” 1 
* tit. 


to be a Thick. bay i 


Gl , Howard againſt Nartl. nd. 1 
7 Icoune Howard was ſeiſed of the Mannoꝛ ol Stockwood in Dorkethire Lee e, E 
whereok the Cuſtom was, that the Coppholders fo? lives, their wi⸗ Je ., - 


| | the, le for? 965024. 
"Inheritance, and Freehold of Birtlets Tenement fo2 monep, paid by Barthet 1 8 f. : 
Whitby and others and their Heirs and Aſſigns during the life ol John Bartlet; "© 
175 i to Ellen then wife of Bartlet, the Remainder to Jobn Bartlet him: . e 4-2. 8; 
leltk in Pe. . Sos £49 ER 2A 2 n . TE £ 
Che lame John Bartlet, 28 Eliz.didgrant his ſaid remainder in Fe to William CO gen,. 
his ſon and his heirs to whom Whitby and the reſt releaſed. Then William Parr. 
ler having iſſue William (who is now a Ward) died; and then Ellen the wife 
ol John Bartlet died: and John Bartlet married again one Frances. and died ſeiſed 
ok his Cuſtomary eſtate 14 Jac. and then Frances hig wife entered. SEE od a es. 
Vpon this Cale it was reſolved by us, thꝛæ Aſſiſtants, that Frances mas to — — 
enjop her widows eſtate, in this Land. Poꝛ firſt, it was clear; that the Cuſto⸗ — he hit 
marp eſtate of J. Bartlet remained as it was during his 1115 not extinct, noꝛ alte- bands eſtate, f 
red by the purchaſe of the e ſimple; which during his like was in others, not 
in him; whereof it follows by conſequence, that all Cuſtomarp incidents to 
ſuch a Cuſtomarp eſtate remain, whereof there is one, which is as an extre⸗ 
ſcence, which by the Cultom and Law grows of it ſelf out of that eſtate, even 
as a deſcent ſhould have done, if Bartlet had been a Copp-holder in Fee, and the 
Free-hold had been granted to another in ee. But ik fo much as an admittance 
only were requiſite befoꝛe her eſtate could veſt in her; it were dangerous; as it 
it were a Dower which could not be had but by ſuit ; fo2 that were loft, becauſe 
the Cuſtomary Court that ſhould relieve her, is gone as to her, fo2 her eſtate is 
utterly eſtranged from the Mannoꝛ: But now this eſtate is as it were apart oz 
fruit of the other, and is caſt upon her, and veſted by Law. And Paſche 16 Jac. 
upon a trpal in ejectione firme, between Leſſee to the widow of one Walter 
Rennington claiming a widows eſtate in land in Soutſcemy in Gloceſterſhire, 
againſt Fo2 Sir Edward Whithipole : it fell out that ſhe was in- 
deed married to Rennington: and they cohabited, but ſhe being Neece to his 
foꝛmer wife, he was queſtioned, as koꝛ an inteſtuous marriage, and put to 
Penance by the high Commiſſion Court, and bound from her company,and then 
died: and then the woman came into the Court to pꝛap her widows eſtate, and 
was denied. And we reſolved, that her widows eſtate was due to her, in as 
much as ſhe was never divozced a vinculo, though there were caule. 3 
Next, we held that the Action was maintamable againſt the Loꝛd without 
admittance, fo2 the reaſon in the fozmer Cale. And Warburton and Hutton did 
alſo rely upon the refuſal to admit, in which Cale they thought the Tam would 
lupply the admittance. 


Bruton 
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Bruton verl. 
Morris & others. 
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Bruton againſt Morris, and others. 


U Ohn Bruton exhibited a Bill in the Star. chamber againſt Edward Morris, and 
others, and complained, that he having one only daughter of the age of twelve 


Pearg,02 thereabouts, and having in lands and gau ds to the value of five — 
aA rom - 


ind pounds; the Defendant Morris did cauſe his daughter tobe alluredfro 

his houſe in Southwark, down the Thames to ſee a Ship, and having her ſo 
bn by fo2ce and thꝛeats carried her into Suſtolk, and there mar⸗ 
rie . 

Nou the truth was, that this Bruton had alſo a ſon, though it were not ſo laid 
in the Bill, ſo that this daughter was neither heir apparent to her father, no2 
had lands oꝛ gods: whereupon queſtion ariſing whether this caſe were with- 
mthe Statuteof ; H.7.cap.2. and ſo felony and not examinable bp this Court: 


we did: and upon conſiderationof the Statute and vie w of Pzeſidents of 


within the Statute; fo2 though the woꝛds of the Purview ſem general to all 
women, taken unlawfully againſt their wills, and that this Maid, though ſhe 
were firſt trained out with her conſent, pet was afterwards by koꝛte tarried 
ama, which was as a fozcible taking then begun, becaule ſhe was befoꝛe in her 
vn pomer: At was conſidered that the pzeamble ofthe Statute could not be 

t tobe 1 7 but meant to reſtrain the Purview to the particular taleg 
Pzeamble in the enumeration ofthe women, and their eſtates andcondi- 
; andalls.the motives and ends o (here caring, that is, that then ſhould be 
widows, 02 wives, that had ſubſtance in gods oz lands, 02 Id be 

Xs apparent; that the motive ſhould be lucre, and the end to — de⸗ 
ve; and the Purview following, that what perſon oz perſons ſhould take a 
inſt her will unlawfullp, #c, it was conceived that this wozd (lo) 


: 
1 


woman ſo aga 
did implicit biudup the pzeamble in the 8 foꝛ elſe the woꝛd (fo) were 


idle, and might be ſpared, if it did not include the motive and end ok the action, 
whichis a part ofeverp action, as being the caule of it, which in this cale are 
ucre and luxuriouſneſs. And that was allo conceived to be the meanin of the 
law, ag beinglike to be the Common caſe ; foz men will not commonlp ſteal 
nen that are nothing wozth. Yet it was objected, that bp this conſtruction 
taking of a maid inheritable to twenty Acres of land ſhould be felonp, and 
e taking ok a daughter of the greateſt Per of the land ſhould be no felony. 
nd allo that there could be no lucre in ſtealing ol another mans wife, neither 
could the ra viſher marrp her. Allo the Pꝛovilo in the end is, That the act ſhall 
not extend to ann perſon taking awap ann woman, claiming her as his Ward 
only oꝛ Bond woman, which ſems to reſpec only the taking without the woꝛd 
(ſo.) There were alſo ſome Indig ments found in the Kings Bench; Que, 
North'ton Paſ.19 H.. againſt one Higford, and another Norff. Ps. 6 H. 8. againſt 
one More, and another Kanc. Hill. 3. & 4 Phil, & Mar. againlt Palley, that ſpake nei⸗ 
ther ol lands noꝛ gods no? heir; but on the other ſide al well thole Indic⸗ 
ments as all others that were found, did recite the pꝛeamble of the Statute, and 
e reſt, being ſeven oꝛ eight, did all lap the women taken to be heirs, oꝛ poſſel⸗ 
ed o lands oꝛ gods. And one Indi ment which was Norff. Paſ. 13 H. 7. againſt 
one Sturges fo2 the _— of Agnes Hopſon was put line die foꝛ inſufficiency, and 
one fault was entered, becauſe there was no mention to what intent he twk her 
whether it was to marry her, oꝛ to defſowre her. 

And another Ebor. Hill. 3. & 4 Phi. & Mar. againſt one Tompſon, fo2 ta- 
king Margaret and Margerie Button, was alſo put line die fo2 inſufficiency, and 
one fault was entered; becauſe it was not laid that he did inded marrp,o2 de- 
flowre them, oꝛ either of them prout per tenorem Stat. prædict. fore deberet. Allo 
Hill. 26 Eliz. my Loꝛd Anderſon in his bok of Nepoꝛtg hath it thus: It was 
agreed by the Juſtices, that if a woman be taken againſt her will, and menaccd 

to 


It was oꝛdered, that the chief Juſtice and I thould conſult with all the Judges, 
| Jndictments in the Kings Bench, we reſolved, that this tale was not 


FP 


- fvebntract her felf in marriage, but pet is not married indeed i that this is no 
felony; but ik ſhe were married, oz defiledit were felonn; fo2 4 | 


. ieee, wn N 


Daviſon verſ. 
Barber. 


ak the Law lay that ſuch a taliing- ſhall be felonp, pet it ſhall be by the 

zeamble, which makes the marriage oz defiling material: And one other 
Indicment, Inſula Elienſi in Com. Cantabr.Paſ, 35 Etiz.. (difcharged by parkon 
min Parliament againſt William Harriſon, foz taking, æc. Anne Lewis the wife 


of Themes Lewis at Ely,the being feiſet of lands in Ely ot twenty pound per An⸗ 


zum, and that one David Eyre knowing her to be ſo unlawfully, 


taken awax, the fame Anne bp the pꝛocurement of the ſaid Harriſon at Ely afoze⸗ 
— fit 5 N 


diument it follows, that the Purview of ſo taking is erpounded and reſtram⸗ 

6 byrthe pzeainble; and the motive ot lucre is moge intoꝛpoꝛate inta the Act ot 

taking, as being a pꝛetedent and an efficient caule ot it, than the marrping and 

deffoweing, ay — on accident following after the A, and perhaps was not 
Hed when he ton her away. Wt! pit, 

ara, if the taking, and the lands, and the marrying, oz deffowzing were in 


febevalſ Counties ; fo2 it is felonp compoſed of all thole thꝛee things, as 


is of the ſtoke and death. 


- 


Now ſinee the marriage o2 deflowzing ig made a neceſſavy part of the Jn- 


Daviſon againſt Barber, | Information, - 


* | Hill. 14 Jac. Rot. 23 18. 
＋ Daund Daviſon ui tam, & c. ſued an infoꝛmation in the common Pleag 


_againft William Barber, lo exerciſing occupationem De les Bakers, bp eleven 


months in the Eit# of Norwich, aud upon iſſue not guiltp, foundfo the Plain- 
tiff, Richardſon excepted in arreſt —— — 
cupation of a common Baker: but that was not regarded. Another exception 
was taken, that by the Statute of 5 Eliz. rhe forfeiture arifing upan offenci# 
committed within Cities and Towns coꝛzpoꝛate, is given io the uſeof the City o 
Town cozpozate, whereof the conſequence was urged by me, That if the tlauſe 
were ſo to be underſtod, then this <Jnfozmation could not ſtand, which was fo 
the King and the Infoꝛmer. And this doubt depends upon two bꝛanches of that 
Statute, The firſt ſomewhat bekoze the end of the Statute after all the foztei- 
tures given in theſe woꝛds: That the one half of all foꝛfeitures and penaltieg 
mentioned in this Statute,other than ſuch as are expꝛeſſꝝ otherwiſe appointed 
ſhall be to the Queen, the other half to the Jnfo2mer. | 

The other clauſe is nearer the end in thele wozds, That all manner of X- 
merciaments, Fines, Iſſues, and foꝛfeitures which ſhall ariſe by reaſon of 
any offences, oꝛ defaults mentioned in this At, oꝛ anp bꝛanch thereof within 
any Citp, ſhall be levied to the nle andmaintenance of the ſame City, in ſuch 
lozt, as any other Amerciaments, Fines, Iſſues oꝛ foꝛfeitures have been by 
reaſon of any grant made by the Crown to the ſame Citp, any clauſe in this 
Ack tothe contrarꝝ notwithſtanding. ereupon F was of opinion, that the woꝛd 
(foffeiture) in this latter clauſe was not to be uuderſiwd ofthe main penalty of 
the Law, koꝛ two reaſons. = 3 | 

Firſt, becaule it was penned 1 with Amerciaments, cc. which im⸗ 

poꝛts the tozicitures of the like, oꝛ lels nature: Again, that it appoints them 
to be levied, in luch ſoꝛt, as other Amerciaments, t. granted to ſuch Cities, 
are to be levied, which are ol Keco2d, and due as ſoon as hey are impoled, and 
want nothing but the levving. Now Fines, Iſſues and? merciaments are 
often granted to Cities; and pet that could not extend to the like growing 
upon luits, upon offences made by new Statutes. Note , thoſe are 
not due till there be a conviction ; fo the queſton is of the ſiuit, not of the levy- 


ing. —— | =... 
But no City hath o2 can have Gꝛant by Charter of any penal Law : And 

where it was urged, that the fozmer claule did except from the Queen, The 

penalties otherwile appointed, which muſt needs be underſtod of theſe : 2 


* 
. 


ec 


Stat. 5 Eli |. 
whether it give the 
penalty to Cities and 
corporate Towns 
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Debt counting upon 
parcels. 


7 Revell verſ. William S. Andrews —_ Male verſ. | 
184 Gray. Biſhop of Tork, Sc. Ker. 


is in the Statutk ; pound foꝛfeiture given againſt. him that departs without 
licence out of a wozk undertaken to him from whom he departs. At Coventry 
the ſummer Alſſiſes 17 Jac.Hobart Juſtice of Aſſiſe there adviſed Scapleron to give 
1 1 — fo2 the Infoꝛmer in the Shreives Court there. | A 
Another — — in this caſe was, that this Inloꝛmation ought to have ben 
in the Quarter-leſſions, Aſſize o2 Let upon this Law bp the expꝛels p:ovi- 
ſion ok the Statute ofthe 31 Eliz. which J hold to be plainlp ſo ; toz thar Sta- 
tute hath one general clauſe ; that upon penal Laws the offence ſhall be laid 
to be done in the County where in truth it was. A ſecond clauſe there is, ex⸗ 
empting ſome offences out of that general, which map ſtill be laid in fozeign 
Cotinties. :: Then follows the third clauſe, which pꝛovides erpeeſlp that for 
the Statute of unlawful games, Bopes and Appꝛentices ſhall be ſued and pꝛa⸗ 
ſeruted in Seſſions and Aſſizes, o2 inquired, heard, Ec. in an Aſſize, Ec. oz 
in the Leet, cc. Note the reaſon and intent of the Law to eaſe the Subject di⸗ 
verſip, and moſt, in theſe petty offences : Note the difference of wozds, in the 
firſt tlauſe, the offences ſhall be laid; in the third clauſe ſhall be ſued and pꝛo⸗ 
fecuted, and not in ann wiſe out of the ſame County; but it map be ſome que⸗ 
ftion whether thole petty offences being committed in Midd, map not be ſucdin 
Courts of Weſtminſter ſitting in Midd. | 


* Revell againſt Gray. 


Evell bzought an Action of Debt againſt Gray, and his wife, fo: chzxe 

A pounds and eighten ſhillings, and counted fo2 thirty nine ſhillings, upon 

a tontract of the wives, Dum ſola fuir, and the other 2 nine ſhillings upon 

an in ſimul computayerunt, with Gray the husband onlp, and after iſſue nibil de- 
bent, found fo2 the Plaintiff, judgement was ſtaped, 


William S. Anarews againſt the Biſhop of Tork, Mary Counteſs of 
. Shrew:bary, and one Hauler. 


Mich. 15 Jac. Rot. 32. 


| Illiam S. Andrews bꝛought aWzit of Aſſize of Darrein pꝛeſentment againſt 
= ==... .. the Biſhop of York ; Mary Countels of Shrewsbury, and one —— the 
2 Quare Impedit. Biſhop made default : And the Counteſs, and Hacker pleaded in Abatement, 

that the Plaintiff befoze this Wzit purchaſed, bꝛought a Quare Impedit againſt 
the fame Defendants and ſhews all certain,which remains undetermined; and 
avers, that they are both ol the ſame Avoidance: And upon Demurrer the Wꝛit 


was abated bp judgement, 


Debt. 


Judgement. 
Male againſt Ker. 
2 | Hill.14 Jac. Rot. 150. 
Ale bzought an Action of the Caſe againſt Ker, foꝛ ſaping that he had ſtoln 
his Comoutof his Barn. After a verdic it was laid, it might be, the 
Con was not woꝛth a peny ; pet judgement was given foꝛ the Plamntiff;fo2 it 


is felonp,though it be not capital. 


Cbamberleyns Caſe. 
Trin. 15 Jac. Rot. 195 2. 


Action for words of 
Pety-larceny. 


Caſe, 


Amendment of the Hamberleyn bꝛought an Action upon the Statute of Hue aud Cry, and after 

Record + gel book ( iſſue jopned and entered where the Recoꝛd was made, that the Robbery 

of Office. was done 30 OR. At was o2dered by the Court tobe amended,and made 30 Sep- 
tem. upon the Oath of Thurſton the Attoꝛnep, foꝛ the Plaintiff, that the book of the 
Office was ſo, and ſhewing it. | 


Tones 


Jones verſ. o 
Jones. 
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5 ande n verve 40 eum quæſtio, vel tota Caufa. And * cap. — de 
Officio Ordinarii. Certum eſt quod Metropolitanus, five ipſum diceinus Ordinarium 
totius Provinciz, five non, non poteſt exercere Juriſdictionem ſuam in ſuorum Suffraga- 
neorum ſubditos, nili in Cafibus ſequentibus, and retkong 21 Caſes. 


. Ubi ab Eccleſia ſua Metropolitana diſcrepat in Divinis. 

i Ubi ſubditus conqueritur de Epiſcopo. 

3. Si appelletur ad ipſum. 

4. Quando inter Epiſcopum & alium criminalis Quæſtio agitatur. 

5. Ratione delicti Commiſh in ſua Dioceſi. 

6. Quando præcepit ſubdito Epiſcopi, quem reperit juſte excommunieatum, quod 
eidem Epifcopo ſatisfaciat, & ſubditus non ſatisfacit. 

7. Ratione rei ſuæ in ſua Dioceſi. 

8. Quando ad eum refertur Quæſtio per conſultationem. 

9. In his quæ tangunt communiter totam provinciam. 

10. Quoad congregationem Concilii Provincialis. 

11. In Injuriis notoriis ſibi, vel ſuis irrogatis. | 

12. Quando Epiſcopus negligens eſt in Juſtitia ſacienda. 

13. Quando Canonici in contemptum Epiſcopi abſtinent à Divinis, 

14. Quando notorium eſt ſententiam Epiſcopi non tenere. 

15. Ratione Viſitationis annuæ. 

16. Poteſt per totam provinciam indulgentiam facere, 


17. 8 
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Jones verſ. S 
Jones. 
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Baldus. 


Law left it in the abſolute power of the Oꝛdinarp, to 


17. Si non ſuperſint Canonici idonei vacante ſede, cuſtodit bona Epiſcopalis menſæ. 

rs. Ratione Privilegii fibi conceſſi. | 

19. Ratione conſuctudinis. 

20. Si inter Epiſcopum & Capitulum ſuum fiat permutatio. RPE NED jy 

21. Quando Epiſcopus, vel quia recuſatur tanquam ſuſpect', vel alia de cauſa mittit 
ei partes; & refert totum Cauſam ; whereof the ei cale is ; Quando ad eum 
refertux Quæſtio ad conſultand. And ſpeculator titulo de Relationibus perag. Quando 
generaliter Judex poteſt facere Relationem, quandocunque ſibi videbitur expediens, ſc: 
ante litem, in medio litis, vel quandocunque. WIE Tis 23:19, 39 | 

And Baldus being a Civilian, wziting after Hoſtienſis, refers himſelf to him: 
and ſaps, Archiepiſcopus eſt Judex totius Provinciæ; tamen Juriſdictio ſua eſt fignata, 
& non aperitur niſi ex cauſis. ; | Sb | 

Ind Talbot ſaid reſolutely, that though Canon Law reſtrain the Archbiſhop 
to call cauſes frem the Oꝛdinarp nolente Ordinario, but in _—_ cales, Fer the 

ett it in gor c the cauſe to the 
Archbiſhop ablolutely at his will, without aſſigning any ſpecial reaſon ; and 
therein Hoſtienſis & Dominicus de foro competenti and other Authoꝛs doagre. And 
this Docto? Dukecoming tous another dap with Talbet, pet being againſt him, 
did confeſs the Ozdinary might conſult with the Archbiſhop at his pleaſure, 
without limitation. And agred, that the Caſes allowed by the Canon 
La to the Archbiſhop, to call cauſes from the Oꝛdinarp nolente to his own 
pearing, were moze than this Statute doth allow. And touching the troubleof 
the {i Doctoꝛ Talbot tited Baldus Cauſa 3. Qu. Secta, cap. penult. ex Synod. Ro- 
man. Neminem oportet exire de Provincia ad Provinciam, vel de Civitate ad Civitatem 
niſi ad relationem Lines 2 ut Actor rei — — 11 wan _ 
Noll to expound tatute thus, That the mar map at his will a 
pleaſure ſend the ſubject from one end of the Kingdom to another without 
caule, is both againſt the letter of the Statute, and eludes it 

Firſt, the purpoſe of the Law was to pꝛovide foꝛ the eaſe of the ſubject, moze 
than fo? the juris diction of the Ozdinarp; which appears in that there is A- 
ttion given to the ſubject, and penalty to the King foꝛ his veration, but none to 

i ; ain, the Archbiſhop by Statute is reſtrained to two Caſes 
necefſity, much fewer than he had in his power befoze, nolente Ordinario, which 
ſhewed that thep regarded the ubject moꝛe than their jurisdiction. | 

And this op clauſe of referring, after it begins with referring generallp, 
it checks it with this {that to be done in Caſes only, c.] Which were a vain 
cozrection, if it left it ag general as befoze, that is, if it were lawful o2 tolera- 
ble in all Cales without cauſe. - ; ” 

And no doubt the Statute was not made without advice and hearing of the 
Canoniſts, and therefoze cannot be ſuppoſed to be ſo ignozantlp penned ; and 
therefo:e this Caſe concerning ſo much the eaſe of the ſubjec, deſerves much 
conſideration. rt | | 3 

In this Cale in queſtion, it is doubted whether the fozm of the Statute be 
well obferved, the referring being from a Chancelloz to a Delegate, and not 
from Biſhop to Biſhop. | = | 

Quære, if an Archbiſhop calls a cauſe unto him, that is none of the Caſes 
within his power, whether the inferiour Oꝛdinarp have any remedy againſt 
him, oz can recal it bp the Canon Law, oz whether the Defendant map plead it 
to the jurisdiction. 

It a Peculiar be ſuboꝛdinate to the Biſhop, then he cannot refer a cauſe to 
the Archbiſhop ; but to the immediate Ozdinarp, as an Archdeacon o2 Com- 
15. 25 ich do; otherwile it is, if the Peculiar have his immediate reſoꝛt to 

e Archbiſhop. | 3 

But if the Peculiar be fre bp a general exemption from all ozdinarp jurildi⸗ 
tion (which was common in the caſe of Monaſteries, both by the grants of 
Kings and Popes) then the cauſe muſt be remitted to the King, as Appeals 
muſt alſo be in ſuch caſes; and ſo it is pꝛovided by the Statute 25 H.8. cap.21. 


Note, 
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Agar verſ. Freeſtone verſ. \ Rives verl. 8 
Liſſe. Bowyer. Moxham. 187 


Note that a Pꝛohibition lies upon this Statute, becaule it hath woꝛds pꝛo⸗ 
hibitoꝛp, as well as penalty annexed, fo2 bꝛeaking the Pꝛohibition. Othertviſe 
it had been, if the penning had ben thus only: Ik any man cite another out of 
bis Diocels, he ſhall fozfeit ten pounds. 


Agar againſt Liſle, 
Mich. 11 — Rot. 318. 


o 


| A Gar bꝛought an Action of oe —— — againſt Liſle of a — 1 — Tro. and Converſion. i. 

"A laid it apud Caſtrum Ebor, endant pleads, that the Bi Dur- . i Grow E 
ham hath a pearly Fair primo Junii at Darneton in Com. Durham, and bo Tolt - Ses. 2 Z e,, 
there, and tells what; and fo2 non-payment had uſed to diſtrain,Xc. and ſhews, A 
tzat the Plaintiff had bought ſhep of one, and Cows of another and that this eee. e 
whole Toll came to fo much; and that the Defendant, as ſervant, æc. had de 1 
manded it, and upon a refuſal tok the Cow and detained her foꝛ the Toll; whieg 
is the ſame converiion abſque hoc, that he was guilty apud Caſtrum Ebor. oꝛ eſſe⸗ 4 be 2D; 
where, within the County of York , o2 at any time befoze the ſaid firſt dan of | 

une, &c. | 

Whereupon the Plaintiff demurred in Taw, and ſhewed fo2 cauſe, that there 
was no Converſion confeſſed ; and therefoze no anlwer to the Action; but he 
{ſhould have pleaded not guilty. And being now moved this Term Mich. x5 Jac- 
Harris [aid that it was the common experience, that the Defendant of gods 
from an owner after requeſt is allowed fo2 a ſufficient evidence to maintain a 
Converſion: whereunto J anlwered, that though legally it were not a Conver- 
ſion ; pet in that tale it was reaſonable to allow it foꝛ an evidence to pꝛove a 
Converſion : becauſe, if you have gods of mine lawfully by finding o2 Bail- 
ment; pet when J require them of pou, pou can no longer lawfullp hold them; 
and therefoze when you till detain them from me, it argues, that pou claim 
them as pour own, and fo uſe them. | ONT 

But in this cale it is otherwiſe ; foꝛ here he hath not only a lawful cauſe to 
take the Cow, but as lawful caule to detain it, againſt demand, as a diſtreſs till 
the Toll paid; and pet he denies not the Plaintiffs p2operty, noꝛ doth any 
thing againſt it; and lo it was adjudged fo2 the Plaintiff in this cale. 


Freeflone againſt Bowyer. Battery. 
| Peony and his Wife bꝛought an Action ot Battery, and wounding of the 

Wife in Com. Salop. againſt Bowyer, who pleaded a juſtification by warrant 
of the Sheriff of worc. & molliter impoſuit manus, &. abſque hoc quod eſt culpabilis Verdicts help dilcott- 
in Com. Salop. but anſwered nothing to the wounding: And verdict was given nc. 
loꝛ the Defendant and judgment; becauſe it was but a diſcontinuance upon the 
point of wounding, which is holpen after verdic. 


Rives againſt Moxham. _ Caſe, 
Tr. 15 Jac. Rot. 359. 


R Ives bꝛought an Action upon the cale againſt Moxham,that where the Plain- action ſhall be laid 

. tiff lent unto the Defendant a Mare to plough his ground by two days: where the — of 

the Defendant at Chipnam pꝛomiſed, that he would deliver her lake at the end -— "yg 9 

ol the laid two days ; and he did during thoſe two days, exceſſivelp labour her 

that ſhe died thereok: the Defendant ſaps, that ſhe died of diſeaſes, abſque hoc, 

that he did fo exceſſively labour her that ſhe died thereof. And it was found fo? 

the Plaintiff; and judgment was ſtaid upon the motion of Francis More, be- 

cauſe there were ns place aſſigned in the Declaration where the labouring was, 

which is put in iſſue ; and therekoꝛe ought to be tried where it was: but if the 

pꝛomiſle had ben laid in one place, and the labouring in another, the Plain⸗ 

tit might have taken his choice, to have Doug ** Acton in either: but 3 
* 2 the 


F C4.) 40. 


88 Gollins verſ.2 Harri verl. 2 
q Throughgood. 5 Cotton. 


the venue and trial ſhould have ben accozding to the event of the iſſue non aſſum- 
pſit, 02 non laboravit. But note, that after in Hill. Term 15 Jac. judgment was 
given fo? the Plaintiff; fo2 the vilne was taken from the place of. the Arion, 
which ſhall be taken right where the contrarp appears not; otherwiſe, if the 
labouring had been laid in another place. 
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Cillins verſus Throughgood. 
Covenant. 
FOIL Ollins againſt Throughgood Exetutoꝛ; an Action of Covenant was brought 
d ſt | P. , 42 gh 
— 8 — ; E againſt the Executoꝛ, and thebzeach was aſſigned foꝛ default of repara- 
mint, brokenby him- tion committed in the time of the Executoz, and damages were aſſeſſed. And it 
= - ſhall be de bons was moved bp Towle, whether the judgment ſhould be de bonis Teſtatoris, 02 pro- 
. — priis. And upon view of p2eſidents it wag judged de bonis Teſtatoris: Fo2 note, 
E . 


e eee 


that it is the Teſtatoꝛs Covenant, which binds the Executoꝛ as repꝛeſenting 
4. him, and therekoꝛe he mult be ſued bp that name. * 


i Deceit. 
Deceit. Tr. 15 Jac. Rot. 924. 


Ancient demeſn tri- A Ction of deceit bzought by A. B. foꝛ levning of a ine of Lands in ancient 
- by — Book of demeln; andthe iſſue was; whether the Mannoꝛ of little Bowden in North- 
„ hampton Were ancient demeln, oꝛ not. Whereupou Dooml⸗day Bol was bꝛought 
into the Court, and there ſhewed; whereby it appears that the anno? of 

Bowden in Comitatu Leiceſt · was ancient demeſn, but no ſuch in Com. Northamp- 


ton, and ſo the Plaintiff was barred. | 


Prohibitioti- | | Prohibition. 
Ina Legacy the iibborne moved fo a Pꝛohibition, and the Caſe was; One ſued foz a Lega⸗ 
Conrt of Audience, cy in the Court of Audience, and the Libellee pleaded a releale,and pꝛoved 


* |: 1 refuſe ſingle witneſs. : ; OY . 
22 > it by one witneſs. The Plaintiff denied not the Keleaſe, but replied that the 
ee . Jnteſtate that made it was an ideot, and the Pꝛohibition was denied; fo? it 
was pertinent tu the cauſe and their juris dition: But if then will diſallow 
Court —— the pzof, becaule it is by one witneſs , which he made a caule at the firſt, a 
——— ur of Pꝛohibition will lie; fo2 it is not ſufferable by our Law to diſallow that pꝛcot 
legacy. againſt a Legacy,which is allowable by Law againſt a Statute, Kecognizance, 
o2 Judgment, fo2 that would make a Devaſtavit. But if then will except to the 

credit of witneſſes, o2 the like, then map actoꝛding to their Law. 


Harris againſt Cotton. 


11 I N an Action of Debt upon the Statute of 2 E.s.fo2 not ſetting out of Tithes 
Towſe moved the Court that the taſe was thus, That the Coꝛn was growing 
upon the Glebe-landof the Vicars, which was diſcharged of Tithes being in 
his own uſe ; but if it were lett out, did pap Tithes. Now the Vicar here did 
low the Land himſelf being in his own hands, and died befkoze it was ſevered, 
and his Executoꝛs did cut and carry the Com away, and he that had the Parlo- 
nage appꝛopꝛiate bꝛought his Action, whereupon he p2aped the opinion of the 
Court, whether he map plead Nihil debet. But the Court would give no opint- 
on, becauſe it hanged bekoꝛe them inſuit. 


John 


Badia & Txor? Gogles 2 
Vverſ. Green. Caſe. 
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John Harbin & Uxor verſus Green. 5 Caſe. 


Trin. 14 Jac. Rot. 2263. 5 Sue, 


Hen and his wile bꝛought an Action upon the caſe againſt Maurice Green, Coſtome of ſuit to a 

LI reciting that the Brſhop of Sarum was leiled in fe in right of his Biſho- l unrcaſonable. 
pꝛick of Sarum ot and in four Mills in the City; and there is a cuſtome there Stags 
that all the inhabitants reſident within the Citp in anp ancient houſe holden o Geet @- E /-. MA. 
the Biſhop,Xc. à tempore, &c. all their grain whatſoever by ſuch inhabitants Ke, Fant 
in their ſaid meſſuages ſpent oz ſold at the ſaid Mills and not elfewhere, with- G3 VE; (ltr © 3 
out licenſe, æc. have uled to grind and papfoz the grinding, and in conſideration See ee, 
thereof the ſatd Biſhops,Xc. à tempore, &c. have uled to keep ſervants, cc. to (4 


Ec. to , 
grind, and loaders. to carry, c. and ſo conveps the Mills ts them bz demiſe)... . 
made Anno 11 Jac. And that the defendant dwelling in an ancient houſe , Tc. a ; .F 43 


Dec. 12 Jac. & diverſis diebus & vicibus inter eundem diem & quartum diem Aprilis, > ;- g ; long. * 
Anno 12 Jac. Diverſa grana tam ſua grana in Meſuagio pred. 4 quam venditioni * 4 2. 
expolita ad alia molend. & non ad præd. molendinum, &c. molavit ad dampnum, &c. | ST 5 
And upon iſſue not guilty, cc. it was found fo2 the Plaintiff, and 7 . — 
was notwithſtanding given againſt the Plaintiff, quod nihil capiat, foz two EN 5 


cauſes : firſt, that the cuſtome it ſelf was unreaſonable, foꝛ the reaſon and uſe 
of ſuch a cuſtome is, that the Com that a man doth grind, he ſhould grind there, 
and not ellewhere, and therefo2e both ſides are bound by the cuſtome ; the one 
to bꝛing his Con to grind there and not ellewhere; the other ro maintam his 
Mills and all pꝛoviſiong to2 grinding, and mutual actions will lie on both 
ſides, if there be a default. And it was holden that this cuſtome would as well 
hold foꝛ Con bꝛought, as foꝛ Coꝛn growing within the Town, fo it were ſpent 
within their houſes , being ground both fo2 the conſideration afozeſaid. And 
the rather, becauſe the houles are holden of the Biſhop, though in a ſecta Mo- 
lendini bp the tenure it would not be ſo. But the fault here is , that by this 
cuſtome if a man bun Coꝛn, he cannot ſell it again in Con in his houſe , fo2 he 
muſt firſt grind it at theſe Mills. And he hath aſſigned the bꝛeach as well in 
Con ſold ag ſpent. And J am of opinion, that if he had aſſigned it only in 
Coꝛn ſpent, pet it would not have ſerved, becaule the cuſtome it ſelf being en⸗ 
tire is totally void, though ſome part of it alone might be god in Law. 
Another fault was, that he aſſigned the bꝛeach Anno 12 & diverſis vicibus be- 
twen that Anno 2. which was long befoze the Plaintiffs had intereſt, and the 
dammages were given entire, upon not guilty to the whole, which dammages 
ſhall be underſtod to be given not actozding to the Tam, but accozding to the 
allegation of the Plaintiff, who lapeth his dammage foꝛ all, and the verdic of 
Lapmen, who find him guilty de præmiſſis to the dammage of,#c. and makes no 
difference that the ſpecial bzeach is right, Anno 12. and the reſt cometh by diver- 
ſis diebus, like a treſpaſs with a continuando, fo2 which dammage is allo given. 

Note, there was no mention that the Action was bꝛought by the husband 
and wife both; being only to recover dammage, and not koꝛ the Term. 


GSogles Caſe, Treſpaſs. 
Tr. 15 Jac. Rot. 3209. 1 
(5008 b:onght an Action of Treſpaſs , Quare clauſum fregit, 8&c. at Barning- Norff. 00 t | 
ham. The Defendant pleaded that he was ſeiſed of an houſe, #c. inn , 1 |: 
Coleby in the ſame County, and pzeſcribeth to have a wap from the [aid Meſſu⸗ mens 
age over the ground in queſtion to a common wap leading to the City of Nor- e -_ = 
wich, and iſſue taken upon the pꝛelcription, and the Venue was taken from Bar- preſcription for 4 © 4 4 

ningham and Coleby, and found fo2 the Plaintiff, and judgment was moved to be way. | 
ſtaped upon the motion of Richardſon, becauſe there was no plate aſſigned where 
that way (leading to Norwich) lap, which is now made part of the pꝛeſcription 
and iſſue, and therefoze muſt have his venue and trial, though the material part 
of the wap was only whether it lead over this ground oꝛ no, where he d 
uve 


mon be extinct, &c. 


Judgment. 


Leets verſ. 2 Dorrell verſ. 4 Goffe verſ. 
B 


190 Edwards. Andrews. YOWNe. 
. have left, and then the trial, if it had ben againſt that pꝛeſcription had been 
Judgment, well. But in Hill. Term the Plaintiff had judgment, fo? though a wap muſt 


be pleaded z quo termino ad quem, becauſeyoumult not go over mp grounds but 
to the right plate, pet becauſe here the viſne is from all the places named in 
the reco2d, the trial ſhall not be avoided by a mer imagination that the high- 
way lap in another Town, foꝛ it may lie in the ſame, and no trial hath ben 
voided, but where the other vilne hath appeared in the Necoꝛd. 


Leet: and Edwards. 
Tr. 15 Jac. 


whether the Com- Namen Leets and Edwards the taſe was, that a Copyholder of inheritante, 
ich hath Common appendant in another Mannoꝛ, purchaſed the fræhold 
and inheritance of the Copphold, whether the Common be thereby extinc. 


Dorrel verſus Andrews. 


Debt. Mich. 14 Jac. Rot. 2327. 


A of Debt was bꝛought by Miſtris Dorrel againſt Andrews a Knight, 
upon a leaſe made by her to him in truſt foꝛ Truſſel, fo2 75 pounds a Quar- 
ters rent, and declared of a demiſe de toto illo Meſſuagio capitali Maner. & domo 
manſionali cognit. per nomen de Cauſton infra parochiam de Dunchurch ac omnia hor- 
rea ter. tenementa, &c. ſcicuat, in Cauſton. The Defendant pleads an entry and 
expulſion out of the Garden-houle, and well, though parcel of the Tenements, 
c. whereupon iſſue, and the Denue was de Cauſton. infra parochiam de Dun- 
— 2 the Plaintiff had judgment notwithſtanding exception taken to the 
: emie, 5 


Entry and expulſion, 
&c 


Goffe verſus Browne. Obligation 
Tr. 5 Jac. Rot. 1618. 


| 123 verſus Browne upon an Obligation dated 23 Feb. Anno primo, to perfoꝛm 

J an award ok all cauſes until the day of the date of the bond. The Defen- 

dant pleaded Nullum arbitrium. The Plaintiff replieth, that 28 Mar. Anno 2. 

then made an award & ſuper præmiſſis, that Browne ſhould pap the Plaintiff 20 

polind at Mid. following in full ſatis faction of all matters betwen them, and 
1 4 9 that they then ſhould make the one to the other general releales of all matters 
Arger tan oe > between them, and aſſigned the bꝛeach koꝛ non-papment of the 20 pound. The 
: ; defendant demurred in Law, becauſe the award did ſeem to exced the ſubmiſſion 
being foꝛ diſcharge and latis faction of all matters to the dax ol the award, which 

was moꝛe than was ſubmitted, foꝛ it map be that the arbitratoꝛs might mean 

ſome part ot the 20 pound, in diſcharge of thoſe cauſes that might ariſe betwæn 

the 23 of February and the 28 day of March, which were not within their power, 


| judgment. and ſo foꝛ the releaſe: pet judgment was given fo2 the Plaintiff, which muſt 


be either, becauſe de & ſuper præmiſſis map repo2t à reſtraint to the things ſub⸗ 

mitted, oꝛ elſe that no new cauſes ſhall be ſuppoſed except then were alledged, 

(as in pleading of awards of cauſes they do not averr that theſe were all) oz 

elle that the award of all cauſes may be reaſonably underſtod all cauſes ſub- 

| mitted, being jopned to de præmiſſis, add that therefoze a releaſe ſo made, ſhould 
Allante ment ſeeming habe ben a good perfozmance of the award. Se Tr. 43 Eliz. Rot. 946. a caſe 
larger, or not ſo large MUCH alike ; Debt bn Barnes againſt Greenly upon an Obligation dated 4 Sept. 
as tubmiſlion. to perfoꝛm the award of all caules till the day ol the date, the Plaintiff pleads 
| the award de præmiſſis, viz. of all cauſes till the third dap of September, and al⸗ 

. ſigns a bꝛeach, the dekendant maintained the bar ut prius quod nullum fecit arbi- 
3 trium, and verdic foꝛ the Plaintiff and judgment. And here the award was 
a day ſhoꝛt of the ſubmiſſion, and upon this a Wꝛit of Erroꝛ was bꝛought, and 

the Heco2d removed, but what iſſue it tool J know not. 


Theſe 


vet i 


4 


Jenkins. | 9 
Theſe two Netoꝛds were ſhewed upon an Action of Debt bzought by Lea, 
againſt Pain, 14 Jac.Rot. 953- upon a Bond dated January 13 Jacobi, to2 pertoz- 
mance of an awardof all caules betwen them. The Defendant pleaded, no 
award made, the Plaintiff replied, that in April 14. there was an award made 
between them, ſecundum formam cpnditionis, de & ſuper premiſſis, ſcil, that the De- 
fendant ſhould pap unto the Plaintiff 20 pound in full ſatigfagionof all Coy- 
troverſies until the dap of the award; and that the Defendant paid it not, 
whereupon the Defendant demurred. Upon theſe cales the Court. 1ed 
ſironglp to Lea, the Plaintiff: And in Hill. 15 Jac. gave judgment to him. And 
the Defendant had paid the 20 pound, and the Plaintiff accepted it ac- 
W award, it would have ſatisfied and diſcharged any 2 o 9 S 7 
the like done bp the Defendant to the Plaintiff betwen the date of the Bond; 7 4 
and the award, fo2 it might be averreda ſatisfacionfo2 it. And ſo in thele caſes W + 
of award it might have ben averred, that _ new cauſe of action had ben | J 
grown ſince the Bond, and made known, and then the Court muſt have taken | 
knowledge; that the award in that point had not. ben warranted bp the ſub- 2 5 
miſſion. —_— 
; Treſpaſs. | 1 
Tr. 13 Jac. Rot. 3049. | 


Gibs verſ. 2. Tooker verſ. 8 
 Linands: 


1 


Ckion ot Trelpals, Quare vi & armis bona & catalla, viz. Palos, Ralos, &c. and 
alter verdicit was moved, that Ralos was no Latin woꝛd, and pet judg⸗ 


ment given fo2 the Plaintiff, | 


Gibs verſus Jenkins. | 
Tr. 15 Jac, Rot. 1634. 


Ibs bzought an Action upon the caſe againſt Evan Jenkins fo2 ſpeaking of action for welſh 
G Welſh wozds in the preſence divers 8 the language, and words. 

did ſet down the wozds in Welſh. iſſue not guilty, after verdic witneſſes? 
were lwoꝛn — the ſignification of the wozds, and ſome affirmed that the wozds / ee 55-3. /5.0/9. 294 
were commonly taken, and ſo underſtodd foꝛ ſtealing, others denied; but F142 44 

both agred, that the true and pꝛoper ſigntficatton of the woꝛds was bearing 

away, whereupon judgment was given againſt the Plaintiff. Judgment. 


Tooker verſus Loane. 
ee K. 
pe Tooker a Hieader of Lincolns-Inn and Charles his Bꝛother, Adminiſtra- 

I toz8of Maude Tooker their Mother, by Serjeant Harris, moved fo2 a p2ohi- 
bition againſt Loane, and the tale was, that Maude had iſſue the Plaintiffs, 
and John and Thomas, and Thomas had iſſue nine childzen, and John thzee , and 
were dead, the childzen being Jnfants. The Adminiſtrato2s-upon their ac- 
counts befoꝛe Sir John Bennet by his mediation , and not judictallp, were con- 
tent to make a diſtribution ok the eſtate of the Ceſtatoꝛs per capita, not per ſtripi- Stat Or H- 8. inet 
tes 02 & converſo, Loane being Curator ad lites fo the Jinfants, appealed to the De- pe 4 of 
legates, anda pꝛohibition was granted becaule the 22 hath no power to the ſurpluſage. 
make diſtribution of the ſurplulage, no? to take bond toz it by the true meaning 0 — 
[peciallpof the Stat. 22 . 8. which intends a benefit to the Adminiſtratoꝛ, and „ 4 n. 
not an unpꝛofitable burthen, and therefo2e gives a pꝛekerment to the wife and N.. | 

a” Coho of” 
: — 4 


Prohibition. 


next of kin, c. f 


4 


ä 


B. e 


Scarlet 


| Scarlet verſ. — Thompſon verl. 
1 Stiles. Caſe. Comfort. 


ai. "4 > ** * - 2 CY WF 
: 


Scarlet againſt Stiles. 
Tr. 14 Jac. Rot. 541. 


* A Carle 2 F 1 Won of the ale 2 Sy Þ words, Thou didit 
ä ſteal a Sack: The Defendant ded, that there was a Sack ol a mans 
eee eee, twin ftuln, andthat the common kame as, that the Plaintiff had ſtoln it 


4/2 Lo. F642 46/4/97 yy e defendant did inkoꝛm Thomas Kempe a Juſtice of Peace, cc. that 
Fa PSF. he ha fin, and in tom aining arid fre inl ming the ſaid Jultice thereof, he 
11 did there in the pꝛelente of Kempe and of the Plaintiff ſap unto the Plaintiff 
and ok him, didſt ſteal, c. quz eſt eadem, &c. whereupon the Plaintiff 

demurred in Law. 


| Berries Caſe. 


fo2 which tithes had been paid in kind, and that the party ſhot 


where the [uit appears tous as ey ill found- 
moe Power In fi than the other actions, 
hat Court which cannot require it to be opened but 
_ of Pell and Sanderſon, M. 1 & 2 Eliz. 
nkind, the Defendant ſues a 8 
e, and it 
was found that it was barren, but — paid a ſmall Tithe. So it was found a⸗ 
l 


Thompſon verſus Comfort. 


Nor. = Thompſon aid Comfort Clerk, the caſe was, that Comfort ſued foꝛ tithes 
| | of honey and divers other things, the Plaintiff obtained a pꝛohibition fo: 
all the tithes libelling ſaving the honey. The Parſon had ſentence fo2 all the 
tithes befoze the pꝛohibition delivered, and after the pꝛohibition delivered, the 
Judge p2oceded to the exetution ot the ſentence fo2 the honey and to taxation 
of colts. Ik the colts were taxed befoꝛe the pꝛohibition delivered (which muſt 
be then underſtod as large as the ſentence, which is foꝛ all) then muſt they not 
p2oceed to the exacting of all the coſts ; but if they did tax the coſts after fo2 the 
ſuit of the honep, though they ſet as much as they meant to give foꝛ all, they 
are out of the danger of the pꝛohibition, foꝛ where the cauſe belongs to them, the 
pꝛopoꝛtion of coſts is of their juris diction, and not of ours. Now if after the 
pꝛohibition, which was with an exception, he taxed coſts pro expenſis litis gene- 
rally, without the quoad, &c. Bet J think it well enough, elpeciallp when his 

intent appears to p2oc#d upon the p2incipal, only foꝛ the honep excepted. 


Breen 


Bictot verſ. 2 Winchcombe verſ. | 
Ward. Pulleſton. 193 
Biccot and Ward. Caſe, 


Neer Biccot and Ward, the taſe was, that one having an ancient Watertourſe North'con. 
o2Niver coming to his Mill, and the ancient banks of the river being be- ez Ri.. 

come falſe and hollow, by direction ol certain Juſtices, a dam was made a 
Kod from the river bank in another mans ground, and lo the river was holden 
in. Now another, not owner of the ground cut up that dam; wherenpon an 
action of the cale was bꝛought and laid foꝛ cutting and ſubverting ripam cujuſ- 
dam rivi : which coming to trial befoꝛe me, after Evidence J cauſed it to be 
ſtapedleſt it ſhould paſs againſt the plaintiff. - And now the Court held the 
declaration infufficient, and gave direction, that he ſhould take a new wat 
acco2ding to his Cale de quadam ripa Anglice a dam includente Rivum prædictum, 
It was bekoze laid to the bank, time out ot mind. | 


' Winchcombe and Pullefton, O. Imped. 

I7 the Cale of Quare Imped. between V Vinchcomb and pulleſton ſupra;afterit vide ſupra. [hs 
was reſolved upon publick Argument, that judgement ſhouldbe given foꝛ A wric to the Biſhop 

the Ring, it was p2aped that a Wzit might be awarded to the Biſhop fo2 the where the Church 

King 3 againſt which was objected,that it was repugnant tothe Kecozd,in that Sat . é , 

Pulleſton the defendant pleaded himſelf Parſon imparſone;and again in the end Yer , 299, | 

ok his Plea ſays expꝛeſip, that the King pꝛeſented him. and that he was admit- 4 . 

ted, inſtituted, and inducted at the Kings pꝛeſentation ee ws bought ; 

- fo bptheRBecozd it appears, that the Ring hath the effec of that, foꝛ which the 
wait is required; pet becauſe it was affirmed bythe Counſel of Pulleſton him⸗ 
ſelf, that the Church was not full, but that his plea in that part was untrue; 
the Court entered into conſideration what was juſt and fit to be done in this 
Cale, and the like. e EFF BL Bi 1 0152 13 THITTI ET 

Firſt it was obſerved that if there were not an help, there would follow 
an inevitable miſchief to the King and his Pꝛelſente, if a Quare Impedit were 
brought againſt him bekoꝛe induction; foꝛ whereas af the Quare Impedir were 
bought againſt the Clerk, oꝛ the Incumbent of a Common perſon, he may abate 
the wꝛit, becaule pou name not his Patron with him who may defend his title, 
though he be not inducted, ſo as he may plead himlelt; This is not fo in the 
Caſe of the Ring, fo2 he cannot be made a defendant, but the action muſt be 
bꝛought againſt the Clerk alone, who cannot plead extept he be induced, and 
ta the Action muſt go againſt him; o2 elſe if he plead himſelk inducted to inable 
himſelf to his defence,: the lame being untrue, though he win the caule, vet 
neither he noꝛ the King, ſhall have benefit of the ſuit, by wꝛit to the Biſhop: 
Therefoze it was tonſidered, that though it mas conkeſſed of Heco2d by pulle⸗ 
ſton, that the Church was full ok the Rings Pꝛeſentation, that this was not 
binding to the King, that was not party to the confeſſion. Now therefo2e ſup⸗ 
pole the tale to be that a Quare Imped. were bzought againſt a common Patron 
and his Clerk, and the Patron ſets fo2th his title to the Advowſon, and confeſ- 
ſeth no plenartp of this P2eſentation, and the Clerk on the other ſide. would 
plead, as here pulleſton doth, that he induced, rc. which were falle, pet no 
doubt the Patron ſhould have a wꝛit to the Biſhop,- fo2 the falle plea of another 
ſhail not conclude him, the rather becauſe the Patron could not pꝛoperly con⸗ 
tradic his Co-defendants plea in that point, much leſs ſhall the defendants plea 
here conclude the King, that is no party at all to his ſuit in point of pꝛejudite, 
and yet by a lpetial pꝛerogative, the Ling is to take Benefit of his title found 
as eftectuallp, as it he were party. 5 | | 

Now it was obſerved, that as this were miſchievous to the King to be de 
nied, if the Church were void, ſoon the contrary, if it be fill (as it was 
pleaded ) it can be no miſchief to pulleſton; fo2 either the King will not take 
the weit, o2 (ik he do take it) the Dr man return the Cauſe of non 
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execution, oꝛ if he ſhould admit another Clerk, it would be utterly void. 
And it was further obſerved, that the awarding ofa wzit to the Biſhop was 
an incident; and part ofthe fozm ot judgement in a Quare Imped. ſcil. damages 
fo2 the diſturbance, and the w2it to the Biſhop fo2 gaining the pꝛeſentation. 
And therefoze that fozm ofjudgement map be, where the Court ſes there can 
be no fruit of it, as F. B. 39D. A. bꝛings a Q. Imped. againſt B. and B. 
bꝛings an Aſſize ok darreign pꝛeſentment againſt A. both fo2 one pꝛeſlentment; 
B. hath judgement in his ſuit, A is nonſuit, B. ſhall have two judgements, both 
of wꝛits to the Biſhop,and waits foꝛ damages. But the Court ſees he can have 
but one effectual, 011R.2. Quare Impedit 144. Jn Quare Impedit the defen- 
dant pleaded that the plaintift had filled the Church hanging the wit, whereup- 
on the plaintiff demurred, which confeſſed as much, and pet judgement wag 
givenof a wzit to the Biſhop,and F. N. B. br. 35. C. agres that a —— 
hanging the wzit, ſhall not abate the wzit, and 7 H. 4. 34 & 36. A Quare Im- 
ped. wag bzought againſt two, whereotone pleaded an inſufficienr plea, where⸗ 
upon judgement is foꝛ a — the Biſhop; and the other ras, that the 
ch was full of the pꝛeſentment ok the plaintiff, the dap of the wꝛit purcha- 
ſed, and Hull there lang, that ik it be found ſo, pet the Plaintiffſhall have his 
judgement of wzit to the Biſhop. But 12 H. 4. 11. & 13 H. 4. 7. if a Patron 
— — in, he cannot afterward bꝛing his quare Impedit, fbꝛ hig wait 
is falle and abatable, foꝛ it is quoad permittat pre ſentare ad Eccleſiam quæ va- 
cat. & 14 Ed. 3. Fitz. quare Imped. 52. The King . a quare Imped. a- 
gainſt a Pꝛioꝛ alien, and made a title to the King by Ac of Parliament. The 
P2io2 pleaded that the Church was full befoze the Rings title, whereupon Sbard 
awarded a wzit to the Biſhop, foꝛ though he had pleaded the Church, 
full. But 1 po not plead, 5 it was of his own pꝛeſentment oꝛ 
others, and it was allo in the Aetoꝛd it ſelf; fo: I cauled it to be ſearched: ſo in 
the end Warburton, Winch, and A agred, that a wꝛit ſhould be Awarded to the 
Bithop fo2 the king, either ex officio Curiz, as being a part of the Kings judge- 
ment, and no wap miſchievoug, oꝛ elle (ag V varburton defined) upon a ſurmiſe of 
the King. So in the end the judgement was dzawnup and peruſed by me and 
entered in bec verba, thus : | : 
Octabis Mich. Ad quem diem hic venit pred. Ric. Pulleſton per Atturnatum ſuum 
ræd. & ſuper hoc vifis omnibus & ſingulis premiſſis pred. & per Juſticiar. hic plene 
intellectis eiſdem Juſtificariis hic evidenter conſtat & apparet per veredictum præd. 
in forma præd. redditum, quod jus preſentandi idoneam perſonam ad eccleſiam præ- 
dictam ratione Simoniaci agreamenti præd. inter præd. VVillielmum VValker & 
pred. V Vm. Say ſact. ac per Jurat.przd. ſuperius compert.vigore Stat. præd. inde edit. 
& proviſi ad dictum Dominum Regem nunc ſpeRat. & pertinen. ſuper quo præd. Ric. 
Pulleſton per Cur, hic — pro ſe habeat vel dicere ſciat quare bre. dicti Do- 
mini Regis pro eodem Pdmino Rege & de ſuper præmiſſis pred, Epo. adjudicari & 
demandari non debeat, dicet quod ipſe non dedicit, ſed bene cognoſcit & fatetur quod 
bre. illud pro dicto dom. Rege Epo. in forma prædicta adjudicari & demandari debet, 
quodque ipſe die impetrationis brevis originalis pred, ſeu unquam poſtea in rei veri- 
tate non ft. perſona Eccleſiæ præd.imper ſonata in eadem ex præſentatione dict. dom. 
Regis nunc (non obſtante placito pred. per ipſum ſuperius in contrarium inde placi- 
tato) Ideo conceſſ.eſt quod dict. dom. Rex nunc habeat bre. Epo. VVinton. quod non 
obſtante reclamatione præd. Benedic. & Rici. idoneam perſonam ad eccleſiam præd. & 
præſentationem dicti Dom. Regis nunc admittat, & c. conceſſ.eſt etiam quod prædictus 
Benedictus nibil capiar per bre. ſunm pred, ſed ſit in omnia pro falſo clamore ſuo, & 
prædict. Richardus cat inde ſine die. 
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ED T ufton verſus Nevill. | Star · chamber. 
Or Humfrey Tufton exhibtted a Bill into the Star- 
Sg Chriſtopher Nevill, fon tothe Zo2d Aburgavenny, fo2 a 


way of Jnducement, that Nevill hadſvficited his wife to inchamitp both brioze 
— — — her, and that this being made lun unto him by 
his wife, he cauled her to wꝛite letrers to the del t, giving him hope of her 
inclination, and Re WHY — ace, at which the defen- $olicication of Cha- 
dantcoming (ad the glaintiſt with a man d a woman being iy, is not examina- 
go — defendant and others in this company made a Riot upon — Star-Cham- 
im, and his company, | | ; 
228 —— 
La | ed; eupon in . 
though there were ſome of another mind, net it was teſolved and ruled that the 
dekendants Demurret was gend; and though it wax urged chat this ; 
ment ſerved very much both to aggravace the defendants Kidt and tu juſtifie the 
| plaintiffs train, per the point of it ſeit was naturally ilieni — 


Court, whole pꝛotading in this caſe was not to be dnozp2evented. Be⸗ 
ſides the — of ſolicttation is of ſo untettain acceptation, as is not fit to be here 
examined. 


And laffly to examine ſuch a fault b the oath bf the deli is not allaw⸗ 

able with us being a delia that we cannot cenſure — — 

in the event, ik the Defendant ſhould upon hig Oarh (which were in him extu⸗ 

_ ſable, if the Court ſhould conſtrain his anſwer) criminate'the Lady, were it 

true 4 55 fo2 that could never be latigſied, being a point ls ferret as folicita- 

| But this Bill were allowey Though it were a meer cis in tot like be- 
18 foze exhibited by Nevill againlt Tufton fd the ſame Kior, * 


Woroeſt er. 


N a ſuit in the Star-chamber by the Rings Attomep agdinſf Worceſter, it Star- chamber. 
l was agreed that a gee ad audiendum Judicium in that Curt, in nat holden 4 proces ad 1e 
ſerved ſufficientip by leaving it at the houſe, though the wife and ſervants gun Faber non 
know it, but mult either be delivered to his perſon, oz elſe he being at * 0 ferved. 
otherwile p2oved by Affidavit to have knowledge ok it. But if apzocels be left 
at the houle one Term fo2 a hearing, to be one Term after, ſo there be a con- 
venient diſtance of time, it is laid by 105 Clerks, to be ſufficient upon reaſon of 
1 — — ok notite, and foꝛ the milchiet in the contrarp: and ſa in this caſe; 
here pꝛocels was awarded. 


Hall againſt Winch feild. Debt; 


ekendant be brought 2 
demutred, and the qu the Action onght 6 de bxonight in io en caken 
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714.111 11.1 . 


firſt acknowledgement, and binds perſons and lands, as a Kecozd from that 


time. Fo2itis the acknowledgement bekoꝛe the Judge that gives it foꝛce of a 
Ketozd, though the inrolment be neceſſarp foz the teſtification, and perpe- 
tuating of it. Again the Boks are, and J agre that if a man recover damage, 
oz debt in the Common-Pleag upon Trelpals, o2 Obligation laid in any other 
County, if the plaintiſt will bꝛing an action of debt fo2 the ſum recovered, he 
mult lap it in the County of Mid. and not in the Countp, where the firſt Action 
aroſe; and the reaſon is apparent, foꝛ he muſt count upon the Keco2d,by which it 
A! to the Court, that the caule ofthis Action ariſeth in Mid. where the 


appears 
| ' - zudgement was given, andthe Hecozd fo2 that treſpaſs that was done, and 
that Obligation that was made in another County, is not now the caule of this 
Action, but the judgement, which hath made novationem contractus, which be⸗ 
gins there; and regularly it is true, that every Action muſt be bꝛought in 


that County, where by the iecozd it apaears the rauſe of Action began, which 


ſomtimes map admit an Election; as where the admiral Court ſits in Midd. 


and ſummons a party in Eflex', the Action upon the Statute map be in cither of 
both Counties. And ik a man recover a debt in the Court of Norwich, and will 
bꝛing his Action of debt upon that Kiecozdin the Common-Pleas, he muſt lap 
his Action in Norwich. But nowoblerve this cale, the Jnrolment of the Ke- 
cod doth expꝛels that the Kiccognizance was taken befoze me at the place and 
time afozeſaid, bp which (as is ſaid) it was a Heco?d ipſo fado then and there, 
and the inrolmentof it is but a Complement, and conſummation of the ſame, 
Acknowledgement and Kecozd, and makes no change, as in the other caſe: 
But becaule both concurr to the making of it a perkca ecoꝛd, it map be that 
the Action map be bꝛought in either Countp. TIF 
Vut J am ol clear opinion, that it map be in London ag the firſt and moze 
woꝛthꝝ part of the Aa, and therefoze ſæ 5 Nar. Brook lieu 85, where it is reſolved 
by all ek Lande a ſcire fac. upon ſuch a Kecognizance, ſhall be di⸗ 
retted to the Sheriff ol London, and not of Mid. And Gager cited a Pꝛeſident that 
upon a judgement given in the Common⸗Pleas at Hertford Term, and the Ne 
co2ds bꝛought hither, after, pet the ſcire fac. went to the Sheriff ot Hertford, and- 
not to the Sheriff of Middleſex,whereof the reaſon muſt be, becaule in the Kecozd 
it ſelf appeared that the judgement was given at Hereford, and the like reaſon 
is in this caſe. But if the entry of the Recoꝛd were general, that the Recogni⸗ 


% zantes were taken befoze me, it ſhould be underſtood in Court, and then the Action 
diere to be bꝛought in Mid. Sa 18 E. 4. 18.24 E. 3.73. 22. 22 H. 6. 3 8. Br. lic u. 29.36. 
204.7 „ene. 


Blounts Caſe of Common Recovery, _ 


* 


MI eam that it pleaſed his Majeſtp by his letters under his pꝛivn Sig- 
| net and Sign manual, bearing date 26 Novem. in the 15 pearofhis Þigh- 
nels reign, to ſigniſie unto me, and mp fellow Jultices of the Court of Common- 
Pleas,that he had been humbly petitioned by Mountjoy Blount being under the 
age of 21 pears,as well by himlelk as his friends and kindꝛed and Feoffes,into 
whoſe cuſtody the late deceaſed Earl ol Devonſhire did commit his eſtate in truſt, 


* that he would declare unto us his liking, that he might be admitted to ſuffer a 
Common recovery ofthe manner ol Wanſted foꝛ the papment of debts, & in fur⸗ 


er advantement of his own means to the ule of the Earl of Buckingham, which 


; g Majeſtꝑ by his ſaid letter did accoꝛdingln. ä 
| bi nme very unlawful,no2 void in law, 


Now though we did never hold ſuch recovery 


vet we have refuſed manpmotions of that kind, as holding it very inconve- 


nient, but conveniency is dilcerned by circumſtances. And therefoze J ac- 
quainted mp bzethzen. We determined, that J ſhould ſend fo2 the poung Gent. 
himſelt, and examine him ſole and ſecret, of the reaſons of this recovery, and ol 
gig own fre will; which J did, and he being 18 pears of age oz thereabouts, 

tigſied me ol his own god liking, and that he did conceive it to be „ 
02 


* 


Brickhead ver. i | 
Archbiſhop of Tork. 197 


foꝛ his eſtate; pet not herewith contented, J cauſed the Earl of Southampton, 
the Loꝛd Da vers, and Maſter Wakeman, the perſons to whom the woꝛld knew he 
and his eſtate were committed in truſt, and that they had wozthilp perfoꝛmed it. 
And calling them into the open Court, and queſtioning with them, then con⸗ 
feſſed tous all, that it was neceſſary foꝛ the young Gentleman, and fo2 his go 
of their knowledge to part with this thing, and that therefoze then had made 
means to his Majeltp foꝛ this letter in that behalf, whereupon the Kecoverp; 
was paſt openly at the bar the laſt dap of this Mich. Term againſt Maſter Blount 
in perſon, aud the Earl of Soothampton, the Loꝛd Davers and Maſter Wakeman 
were admitted his Guardians. 8 e * 33:44 
Brownloe and Waller Pꝛothonotaries gave me a note of the like recoveries: 
againſt inkants, M. 23 H. 8. Rot. 44 1. P. 38 H. 8. rot. 128. T.26 Eliz. Ror. 17 M. 26. 
& 27 Eliz. rot. 45. & 71 P. 42 Eliz. Rot. 1. & 63.44. 45.69, 70, 89.9. 94. P. 32 Eliz. 
Rot. 60. T. 3 8. Eliz. rot. 41 H. 40 Eliz, rot. 62 M. 41. & 42 Eliz. rot. 13 M. 34. & 
35 Elz. Rot. 166. pro Zouch M. 39 & 40 Eliz. rot. 82 & 173 M. 41 and 42 Elia. 
rot. 29. & 156. & 72. Tr. 4 Eliz. Rot. 2 M. 42 & 43 Eliz. rot. 173 Tr. 43 Eliz. Rot. 21 P. 
41. Elz. Rot. 112 and 124. | | | 


Brickhead verſus Archbiſhop of Tork. 3 
| Mich. 15 Jacobi, | Qu. Impedit. 


Obert Brickhead bzought a Quare Imped. againſt Toby Archbiſhop of York, Ebor. 

R and Alexander Cooke Clerk foꝛ the Vicarage of 12 3 And ſhews that Goldby. 
divers perſons were ſeiſed of the Advowſon ol the Vicarage in Fe, and pꝛe⸗ 
ſented Robert Cooke, and then bꝛings down the Advowſon to the plaintiff, and Quare Impedit and 
then ſhews that by the death of Robert Cooke the Vicarage voided, and it ap- ——— be. 
pertained to him to pꝛelent, and the defendants diſturb him to his damage k * 
400 pounds; the Archbiſhop pleads, that the Picarage is within his Diocels 
of York, and that he claims nothing in the Dicarage oꝛ Advowlon thereof, but Action brought be- 
admiſſion, #c. as Oꝛdinarp thereof; but further, he lapg quod bene & verum fore Cauſe of action 
eſt, and confeſſeth all the titles as the plaintiff hath laid it, and that the Church ®"* 
voided by the death-of Robert Cooke, and that it priongedro the plaintiff to pꝛe: 
ſent as he ſuppoſeth. But he laith further, that the laid Robert Cooke dped 
1 Jan. An. 12 Jac, ac pro eo quod eadem vicaria Eccleliz pred. vacavit per tempus 
ſemeſtre Poſt mortem præd. Roberti Crooke oulla idonea perſona ad eandem Vica- 
riam per præfatum Rob, Brickhead infra tempus illud præſentata. Idem Archiepus.ad- 
tunc, &c. Ordinarius, & c poſt tempus ſemeſtre il lud elapſum ſcilicet 23.Dec. Anno 13. 
Jac. jure ſuo ordinario contul it præd. Vicar iam præfato Alexandro Cooke & eum in- 
ſtitui & induci fecit, prout ei bene licuit. Et hoc, & c. unde petit judicium i, & c. abſq; 
ſpec iali impedimento in perſona ſua in hac parte aſſignato actionem. & c. habere de- 
beat verſus eum. And Alexander Cooke the other defendant pleads by confeſſion 
or the plaintiffs title, and the Collation, #&. by lapſe altogether , as the 
Archbiſhop, unde petit Judicium, & c. The plaintiff replies tothe Archbiſhop, 
and conkeſſeth that the Church voided 1 Jan. 12. Jae. by the death of Robert 
Cooke, and that the Churchremaining void he did after the firſt of January and 
befoze 23. Dec. an, 13 Jac. and within. 6 Months, that is to ſap 29 May. 1613. 
byhis wziting ſealed with his ſeal dated the 27 of the lame May pꝛeſent unto 
the lard Archbiſhop, Ec. one Richard Middleton his Elerk, pꝛaping him to ad- 
mit him to the ſaid Vicarage, which he refuled to do, and afterwards, viz. the 
thirtieth dap of theſame May, did Collate it unto Alexander Cooke, & hoc, &c. 
unde petit judicium & dampna ſua occaſione prædict. imped imentĩ pred. Archiep. nec 
noa bre. eidem Archiepiſcopo ſibi adjudicari, and makes the ſame replication to 
the plea of Alexander Cooke the Clerk, and thep both demurr ſeverallp, upon the 
ſeveral replications, and ſhew fo2 caule that thep do contain double matter and 
are uncertain, WOE | : 4 

As to the cauſe of Demurrer expꝛeſſed, namely the doublenels of the Plea, 
alter divers Arguments on both ſides, the Court was of opinion that the Peg 
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was not double, the doubleneſs o2 trebleneſg was ſuppoſed in that the plamtiff 
n —— and a retuſal ot his Clerk, — the 
his own Clerk, But it was holden by the Court, that the onlſn ma- 
terial part of the — replication was, that he had pꝛeſented a Clerk; 
for the ſubſtance of the defendants plea was, chat the plaintiff had not pꝛeſented 
228 him within the 6 Months, and that he had atter ward colla- 


- Now to this the —— Cons, that he did pꝛeſent within the ür 
Months, ſo there is a perfect neg. and afirmative.which makes the 1ſtue , 
but pet the plaintiff muſt add a refuſal to make good the diſturbance laid, and 
then the plea is compleat ; like-unto the Caſe of an action ol debt upon an obli- 
gation, to perlom an Award, and the defendant pleads no Award made; the 
plaintiff ſhews the Award which makes the iſfue, pet he muſt add a bꝛeach, 
it be not iſſuable, pet it is fo material a fozm, that the plaintiff 
col Action without it; and therefoze cannot have judgement with- 
otit it: And therefoꝛe if it be omitted, and the defendant demur generaliy, J 
am ot opinion clearlp, that he map rake benefit ok it. And if in luch omiſſion 
the iſſue were taken Award oz not, as it muſt be, and the Award feund, 
— the plaintiff could have no judgement notwithſtanding the Statute of Jeo- 


ples. 
Note the wozdg of the ſtat. of demurrers, the right (viz. ofactions) muſt ap- 


pear to the Court, otherwiſe in caſe of mer fozm, not of ſubſtance to the 
4 1 N. , 
vation 


Now the addition of collation in this cafe is but a matter of aggra⸗ 
and (| ſage; thus far it went befoze it was diſeovercd, thatthe pꝛe⸗ 
tion and refuſal was laid 29 Mü. And the wiit bearing teſte 9 Maii, ſo as 


Howlſoever chere was a general diſturbance laid in the declaration, pet the 


hereby the plaintiff intended to maintain his ation, was 
done af ion was b2ought:Whereupon J was r 
chat judgement muſt needs be given againſt the plaintiff: foꝛ right and wꝛong 
are the mother ok all actions; and therefoze no action can be bzought without 
ping a w2ong done befoze the action, neither tan there anp full andperfec re- 
erp be had regularly without convicting the defendant ofa w2ong; I ſap, a 
full recoverp,and regularly, becauſe in ſome ſpecial caſes,a man mapobrain the 
end ol his fittt in ſome ſoꝛt without convicting the defendant of a w2ong, but that 
— be wien — egular foꝛm, but never without a wꝛong ſuppoſed: as 
2 example in this very cale. 
| The p anti layg down his Title to the Advowſon, and the avoidante, and 
the diſfurbante. If in this cafe rhe Bifhop ſap that he claims nothing but as 
Oꝛdinarp, and demands judgement if without ſpecial diſturbance, Er. Now 
the plaintiff hath an election either to take his wꝛit to the Biſhop, oꝛ to retain 
and n action on to a final judgement; ifhep2ap his wort to the 
Biſhop, he ſhall have it to the ſame eh With tt dothnot appear to the Court 
that, he may a diſturber, neither ſhall op be amerted, but the plaintiff, 
pro falſo clamore, 
_ This fon is proper to this action and ſome few others ( whereof J ſhall 
ak) and the fozm and nature of this action doth well bear this pꝛoceding; foꝛ 
wꝛit b uod permittat ipſum præſentare, & c. Et unde eum impedit, & c. and 
8 de enda eg in, and laith in effec, J ſuffer, and do not hinder pou to 
e nt. 
Pr je cauſe is at an end if the plaintiff will, and he map 1 And take the effect, 
ok his ſuit, which is pꝛeſentation, and no damage, becaule the defendant is nor 
convictedofany wꝛong. Ke 
But now if the plaintiff will not accept that reddition, but choſe rather to 
make a full and final recoverp, then doth he (as in all other caſes of election) 
koꝛſalte and lole the benefit of the zmer, and ſtands to the hazard of the later, to 
have either a total recovery,o2 a total barr. : . : 
So that it he aſſign a ſpectal diſturbance, and it be tryed againſt him, he is 
tobebarred, Like unto this if a man bꝛing an arion of debt upon an obli⸗ 
gation 


En 


Brickhead vet. ET oy 5 
8 Archbiſhop of Tork. 199 


gation of 20 pound foꝛ the papment of ro pound at adappaſt, and the defendant 
plead tender at the dan and uncore prielt offering it in Court, the plaintiff man 
accept it, and there is an end; but if he will pꝛoceed to a full recoveryof the 
foꝛfeiture, and denn the tender, and that be found againft him, all is loft. So in 
dower, if the renant plead that the defendant. detains evidence, the demandant 
delivering in the evidence, may have judgement maintenant. But ifſhe will 4 
— the detainer of the evidence, and that be found againſt her, the ſhall loſe „ 
er dawer. „ „ oo oe 95>, | 2A 4 

So in the Cale of Dower bꝛought againſt a Guardian inChivalrp whopleads 4 
the detainer of the heir his ward. So in the caſe of an action of debt bzought 
againſt an Executo?, who pleads Rien enter Mains, and inded hath then nothing, 
pet the-plaintiff map have judgement foꝛ his debt pzeſentlp to be had byſci.fac. 
when gods ſhall come to his hands. | . 

| Shipleys caſe, Co. lib. 8. 134. but if he will pꝛoced to pꝛove aſſets pꝛeſentip, 
and that be found againſt him, he ſhall be barred foꝛ ever, and pet there was a 
due debt, and that in effect conkeſſed. TT FOI 

So in a wꝛit of Melne, it the defendant plead not deſtrained in his default, the 

plaintiff map have judgement foꝛ his acquital pzeſontly: but if he willpzoced 
to pꝛove that he was deſtrained in his detault,and fail, he ſhall be barred, So in a 


warrantia Chartæ, &c. 13 | 20 : ; "ou * 
Now then clearly to make a final recovery in a quare impedit, pou — 13 
pꝛove unto the Court, oꝛ at leaſt make a fufficient allegation ot᷑ a juſt cauſe o 2 * 2 2. 1 © 
action, which is a diſturbance bp the defendants, o2 one ol them before the ati n ., ., 
bought, whereas in this caſe it appears, that the diſturbance whereupon > a 
would maintain pour action, was made after the wꝛit bz ; and that which Laue, ee 58.4 4 
makes it the wozle againſt pou is, that this appears of pour own 1 hewing, Fa ba 
whereof it is regularly true, that if the plaintiff will himſelf diſcover err” K 
the Court any thing, whereby it map appear that he had no cauſe of ation 2 444 ta 4 
when he commented it, his wꝛit ſhall abate (as if he will demand a debt oz [3 
3 foz a rent befo2e the dap ot᷑ papment) ot his own ſhewing, it is againſt 1. 4 
im. | J ns | 14 


ap moze, if oł his own ſhewing, though he had tauſę ol ation, pet it was in 
another manner, it will be againſt him. And therekoze if four commit a treſ⸗ 
pals (which in its nature is jonnt and ſeveral, pet if the plaintiff will bing 
hig action againſt one only, and declare that he with the other thꝛee did the trel⸗ 
pals, his action ſhall abate; but it he had bought his action againſt one alone; 
and the defendant had pleaded that he with others did the treſpalg, and that the 
plaintiff had releaſed to the other, and the plaintiff deny the releaſe, whereby he 
doth in a manner confeſs that the other were jopnt treſpaſſers, pet this action 
ſhall not abate. But pou ſaid, that the plaintift᷑ had laid a diſturbance well in his 
Count, which is ſuppoled true, and done befoze the action bꝛought, and that the 
defendant had pleaded an inſufficient barr to it, to2he hath neither denied noꝛ 
tonfeſſed and avoided the diſturbance laid; fo2, the collation after the wzit is 
no anſwer. And therefoꝛe ſap pou jndgement ought to be given againſt the 
defendant, which is true if the plaintiff had reſted upon the barr, and demurred 

But it is regularly true in Law, That if por ee Whole 51s uin it appear _ 
that the plaintiff had no cauſe of. action, and ſpectally o own ſhewing, eo 
that the Court ſhall never give judgement fo2 him, however the defendant 
had misdemeaned himſelf in his pleading, fo2 melior eſt conditio poſſidentis; 
and the defendant is ſafe if the aſſailant miſs him, fo2, vinaeſt ſine viribus ira. 
Ridgwayes Caſe, Co. lib. 3. 52. and Burtons Cale, Coke lib. 5. 60. A bꝛings an 
Action of debt upon an Qbligation againſt B. who pleads that it was upon con- 
dition he ſhould perfoꝛm the award ol two, and that they two anda third made 
no award. This is nought. But if the plaintiff do alledge award by the 
two oꝛ by the thꝛe, and alledge not alſo a bzeach whereby it map appear to the 
Court that he had a cauſe of action, he ſhall never have judgement. And 
yet it was not the chief matter of his plea, no? iſſuable, and the — 5 
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was full aud perfect, but that was but the beginning ofaplea, and the Court 
muſt judgeof the whole, whereof the declaration is but a kind of lurmize. 
But when the Defendant had pleaded in bar, lo that both parties are 
heard in part, then the replication and other pleading bꝛings the whole 
_ to maturity, and then the Court ſæs the truth ofthe whole tale, and not be- 
02e. : 3 f = f 
Now to a queſtion which hath ben ſtirrev and is of goduſe fo2 learning, + 
though it conclude not to the judgement of the cale, J will ſpeak a woꝛd. 
Collation by a Bi- Suppoſe the cale to be that J have right topzelent to an advowſon, but I pꝛe⸗ 
ſhopbylapſe incurred ſent not, no2 am ann wap diſturbed, but the Church remains void anv open to 
hanging the ſult. me, but befoze the ſix months incurred o2 befoze collationmade by the Ozdi- 
nary A bzing a Quare Imped. againſt him, whether now the O2dinarp be de- 
barred of pꝛelenting by lapſe, hanging the wit. 2 
A am ot opinion, that he is not debarred. And firſt it were a caſe full of mil⸗ 
chief that the Oꝛdinarꝝ bearing himlelf never fo juſtly and ſincerely, ſhould 
againſt Law and reaſon be ſubject to cauſleſs actions and charges, and defrauded 
ol his due lapſe, and the Church kept void Eccleſia viduata b the fraud of the Pa- 
tron, by a fraudulent action as long as he liſt. Fo2 if he bꝛought no action, the 
lapſe ſhould run, and nom by bꝛinging ot a feigned action he ſhall ſtop the lapſe ur - 
the Ozdinarp, and by conſequence it will not come to the Ozdinarp noz to the 
King; but now examine the reaſon and the authozities. | | 
Can there be anp thing moze unreaſonable than that a man ſhould make be- 
nefitof an unjuſt ſuit as the plaintiff ſhould ? oꝛ be puniſhed doing nothing a- 
mils, oꝛ againſt his office, as the defendant ſhould? | 
But pou will fap to me, It is an effect of Law, and executio juris non habet in- 
juriam. Fo2 when the Biſhop comes in, he is charged by the declaration with 
the diſturbance, which if he do not avoid, he ſhall be taken as a diſturber, and 
then indeed he cannot collate, o2 his collate ſhall be removed. Therekoze, if 
when he doth appear he doth but caſt an. Eſſoyn, though that do not make him 
a diſturber to maintain the wait, becauſe it is after the w2it, pet it faſtneth up- 
on him the charge of the diſturbance laid in the declaration, lo that he ſhall not 
be received after then plead ne diſturba pas, oz the oꝛdinarꝝ plea which amounts 
to ag much; fo2 that plea pꝛetending innocencp, muſt (as all other the like 
pleas) be offered the firſt dan upon the appearance, fo2 delan makes him notent, 
and ſo is oppoſitum in objecto. Then again if the Oꝛdinarp plead his own plea 
of acquital amounting to Ne diſturba pas, the plaintiff may.p2ap a wꝛit to the 
Biſhop,and ſo remove his Clerk, becaule he comes in hanging the wꝛit, and thus 
it is a Dilemma made by law, and not by fraud ok the party. And the rule in 
the Reg. fo. 3 1. is ſo. That it the Dioceſan be named defendant in the quare Im- 
ped. he ſhall never pꝛeſent by lapſe. | - 
To this J anſwer, that if the Biſhop do not plead accoꝛding to his innocency, 
that the pzoceding ſhall be againſt him, and the conſequence of it as againſt a 
diſturber. But ik he plead that he did not diſturb, which is true, it ſhall be 
talen accoꝛding to the caſe that he did not diſturb bekoꝛe the action bꝛought net- 
Note that the writ ther unlawfullp, no2 by lawful collation, but it can never be underſtod. to 
1 3 den oꝛ renounce any actual collation ſince, foꝛ if he ſhould plead that, it were 
the clauſe of wr oj. VAIN and to no purpoſe (as it hath been ſaid.) 
ſante reclamatione - Mo then if he did not diſturb befoze the wꝛit purchaled, and therefoze hath 
piſcopi, for he makes not diſpoiled himſelf ol his right of collation in his due time, and then collates 
no 75 us in the by laple lawfully when his time comes when the Patron hath wilfully c with- 
- PHI out his fault ſurceaſt his time, and then pleads that he claims nothing, but as 
dinaries plea neither Oꝛdinarn, Ec, without mentioning his collation hanging the wꝛit, becaule it ig 
makes the Patrons iimpertinent (as it hath ben ſaid) neither ind d do J l& how he can be received 
title better, nor his to plead it, no not by the way of ſaving it bn pꝛoteſtation, as upon attoꝛnment 
* 3 N to ſave pꝛiviledge of waſte. But certainhn it is not neceſſary, though upon fuch 
Andlas they were be. lea the plaintift map have a wzit to theBiſhop,he map perhaps be compellable 
fore, neither diſclaims to admit the Clerk of the plaintiff inobedience to the weit, but pet it ſhall not 


his duc. - wozk a removal of the Biſhops Clerk, but he ſhall retain the 3 ag. 
having 
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having the better right, Like unto the caſe and reaſon where A. bzings a Quare 
Imped. againſt B. and hanging the ſuit, a ſtranger pꝛeſents and his Clerk is in- 
Ticuted, cc. And then A. hath a judgment againſt B. and a wzit to the Biſhop 

non obſtante reclamatione B. the Biſhop ſhall receive the Clerk of A. without 
diſputing of the right of A. and C. but yet if C. have better right to the Patronage 

his Clerk ſhall retain the Eenefice, and ſo e converſo. | SIT 
* But now J put another caſe, If my Church become void, and J p2eſent to * Note chat it is not 

the Biſhop, and-ſo allo doth another that hath no right, in which caſe the Biſhop ſo much the preſen- 

though he may receive at his peril, yet doth (as he may lawfully do,) refuſe to — — — 

receive either till the right be inquired, without doing himſelf any act of diſtur⸗ wal of the Pa. 

bance 3 in this caſe if the true Patron do bꝛing his Quare Imped. àgainſt the vi- trons Clerk that 

ſturber only, then the Biſhop may collate by laps without queſtion. But in that preſents, which in- 

caſe if the true Patron name the D2dinary a Defendant, together with the diſtur- Pic him to the | 

ber, and then the Biſhop come in and plead that he claims noching but as D2di- Zee b 

nary, fc. and then the Plaintiff hath an award of a wzit to the Biſhop with a ceſſet enough for a Biſhop 

executio, &c. and then recovers againſt the diſturber, and the Biſhop in the mean do eſcape the charge 

time collates by lays 3 in that caſe perhaps the .Biſhops Clerk may be removed, ob a 4ſturber, and 

foꝛ it differs much from the fo2mer caſe 3 foz here was a true and not a feigned — of a laps 

diſturbance, whereunto the D2dinary gave way ſo far, that the Plaintiff could cauſed by himſelf. 

not get his Clerk xtceived, but was d2fven to his Quare Imped. foz if he had pꝛo⸗ 

ceeded to his Jure patronatus without Quare Imped. and the time had incurred, the 

Eiſhop might have p2eſented to laps remedileſs : And therefoze ſince he did his 

indeavour to pzeſent and was interrupted by a ſtranger, and the Oꝛdinary alſo re- 

fuſed his Clerk, fo2 which he had rather have an excuſe then a juffification, and 

now both being made Defendants, and the Plaintiffs title is pꝛoved againſt them 

both, as if it had been ſo from che beginning, ic ſhould be hard that the Biſhop 

ſhould make advantage of his refuſal, which now appears to have been againſt 

right, and the party to the ſuit, 


Lacyes Caſe. | Star · Chamber? 


JA the caſe of one Lacy a Mill was ſentenced in the Star⸗Chamber; and now Sentence given 
he againſt whom the ſentence paſſed exhibited aznew bill of perjury againſt — —— the 
the witneſſes, ſuppoſing that their teſtimonies were falſe and coꝛrupt, whereupon {ones for 
the ſentence paſſed 3 the Defendant thereupon demurred in Law, and this demur- perjury. 
rer was referred to Montague Chief Juſtice, who repozted that the Defendant | 
ought to anſwer. Note this caſe and ſee it: And, 
Anno quinto Jac. between Jarvous and North, an Infozmation charging the 
witneſſes in a fozmer ſuit ſentenced to have been ſuboznep and perjured was al- 
lowed. Note, this is a legal and judicial pꝛoceeding which allows the ſentence to 
be juſt accoꝛding to the pzofs, and impeaches the pzofs, which ( if it ſhould not 
be allowed) perjury ould receive warrant in a Court of Juſtice, and by che ſen- 
tence of it, whoſe office it is to puniſh it; but pet if the perſon ſentenced will 
ſpeak voluntarily to the ſame effect that the ſentence was juſt, but it was grounded 
upon falſe teſtimony, the Court doth puniſh it commonly; foz that is a cunning 
'fcandalizing of the ſentence, and hath neither purpoſe noz pꝛotection of a legal pꝛo⸗ 
ceeding. Pet this caſe is of dangerous conſequence, foz if it appear that the teſti⸗ 
monies whereupon the firſt ſentence was grounded, were falle, and a ſecond ſentence 
P2onounce lo, though this taint not the Judges, pet che ſentence is in a ſozt falſified 
and ought not to grieve the party, 
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Belden vert, Sheriff of Eee Marnering =D 
Temple. bis Caſe. verſ. Dennis. 
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| Balden verſus Temple. Debt. 
Alden brought an action of debt againſt Sir Thomas Temple late Sheriff of 
Buckingham fo2 an eſcape of one Cockman his pꝛiſoner in execution and upon 

iſſue nihil debet, the evidence befoꝛe me at Guild-hall London was this, that one 
Shortſebury Goaler to Þir Thomas Temple, having the ſaid p2iſoner in execution in 
his Goal at Alisbury, ſuffered him to walk abzoad in the ſaiv Town, vet fo2 the 
molt part with a keeper, whereupon J directed the Jury, and ſo they found againſt 
the Defendant as an eſcape, fo2 though the Sheriff map remove his Goal from 
one place to another within his Bayliwick, vet he mult kep it and his p2iſoners 
within it and not ſuffer them to go at large out of the pꝛilon, though himſelf be 
attending on him; without an Habeas corpus from ſome Court of Juſtice. And let 
Keepers of p2iſons beware when they receive an Habeas corpus from the Chancery oz 
any others Court bearing teſte in the end of a Term to have the body of one in execu⸗ 
tion, in the Court the next Term, that they do not by colour of ſuch waits ſuffer the 
party to go at large all the mean time (as it is ſometimes pꝛactiſed) foz, the wait 
warrants no mo2e but that he be bꝛought out of pꝛiſon only foz that purpoſe, and 
only fo ſo much time as in judgment of law ſhall be convenient and neceſlary 
— the execution of the wit and no moze, which in privilegiis A oſis mult ever be 

rick, | 


Sheriff of Eſſex bis Caſe, Debt. 
te D Efoꝛe me at Guild-hall upon an action of debt againſt the Sheriff of Eſſex 


"AR Ws» WF. upon an eſcape it fell out thus upon evidence, that the p2iſoner having ben 


ce in execution, was willingly let go out of pꝛiſon by the Goaler, and then came 


- /-5/4.4< into the Goal again, and ſo remained in the Goal till the time of another Sheriff 


ce and then eſcaped, whereupon this action was now bꝛought. And J directed that 
this Sheriff was not anſwerable to this action, fo2 when the p2iſoner was let to go 
abzoad voluntarily by the Goaler, the execution was utterly diſcharged, ſo as he 
could not lawfully be taken again noz judged in execution by law though the party 
would yield himſelf unto it, o2 the credico2 ſo allow him. And therekoꝛe che next 
Sheriff cannot be chargeable with him, no2 anſwerable koz him as in execution, 
neither can two Sheriffs be anſwerable ſimul & ſemel foz two eſcapes out of one 
and the ſame execution at the ſame time. 


4 Nd that the ſame time another trial fell out thus. That upon a Capias ad 
| ſatisfac. one was taken in execution by the Under⸗ſheriff who tok money of 
him fo2 the execution, and let him go, and this he concealed from the Plaintiff, 
and then the Sheriff dieth, a new Sheriff being made, the ſame that was Uinder- 
ſheriff befoze became Unnder-ſheriff to him alſo, and pꝛocureth the Plaintiff to take 
out a new Capias ad ſatisfac. againſt the party upon which he was arreſted again, 
and eſcaped. And J directed likewiſe that the new Sheriff was not anſwerable to 
this action, becauſe the ſecond taking in execution was never lawful, 


Mannering & Uxor verſus Dennis. 


827 Arthur Mannering and his wife, one ok the daughters and co⸗heirs of 


Sir Thomas Dennis of Devonſhire, exhibited a Bill in Chancery againſt 
Gabriel Dennis, and the effect of the Bill was this; that Sir Robert Dennis 
father of Sir Thomas in the 18 pear of the Qucen, had conveyed the ſubſfance 
of his whole Inheritance to the ſatd Sir Thomas foz term of his life, and ſo on, 
and fo2 default of iſſue male of him and another bꝛother of his, the land was 
limited to the father of Gabriel, and the heirs males of his body , and added 


a P2oviſo, giving him power to make a revocation by his waiting _ his 
b and 


Cevendiſh verde Sweine verſ. 2 
Worſley. > Holman & ux. 


eh__ 


- 
— 


„hand and ſeal in the p2eſence of two credible witneſſes, c. in ozdinary foꝛm, and 
alledged that he had made ſuch a revocation, and that the wꝛiting was extant, and 
therefoze pꝛayed pꝛeceſs. The Defendant denied the revocation, and ſo that was 
the meer iſſue, whether there were a revocation oz not, which Gabriel Dennis la- 
boured by all means to bꝛing to trial at the Common Law; but was holden under 
injunction till by an accident he got a flip by che death of the party out of the 
injunction, and had a trial by Ejectione firmæ againſt Sir Henry Rawle that had 
married the other daughter and heir, and had a verdic againſt him upon that very 
point and had judgment and execution of the Panoz of yet the Low 

. Chancello2 renewed his injunction. fo2 all the reſt, and pꝛeſſed to examination of 
witneſſes, and ſo the cauſe was heard divers days befoze him and me and Baron 
Altham, whom he called to his aſliſfance, but he never came to conſult with us 
what to do upcn the hearing, but died. And then Sir Francis Bacon being made F 
A o2d Keeper, he called me to his aſliſtance again, Baron Altham being dead, and _ _— —— 
then queſtion was made by a fozmer ozder of his, Whether this caſe were a caſe cery. 
examinable in Chancery. And it was reſolved by him, the Paſter of the Rolls, 

and my ſelf, that this cauſe was not fit fo2 that Court, but foz the Common Law, 

except all cauſes that were triable naturally by the Common Law, and by Jury, 
ſhould be made examinable, and determinable in Chancery per teſtes, which were 

to confound jurisdictions, and to make the Common Law and all che courſe of it 

needleſs, and a handmaid to the Chancery, and to take ſuch Cauſes, as it pleaſeth- 

them to leave, and ſo this cauſe after ſo long and tedious ſuit in Chancery was 
abſolutely diſmilk, | of 


Cavendiſh verſus Worſley. 


Ir Charles Cavendiſh erhibited a Fill in Chancery againſt Worſley and died, Chancery cannot 
and his two ſons, Sir William Cavendiſh, and another did likewiſe exhibit a relieve againſt a ſta - 

Fill of Revivo2 againft him, and the caſe came to this, that the Gzandfather of cute Law. 
Worſley, being tenant foz term of life, the Remainder to the Father in tail, the 

G2andfather levied a fine of the Land Thzeeſcoze-years paſt to and the 

Father allo conveyed the land by bargain and ſale, and ſo it came by mean con- 

vepances to Sir Charles Cavendiſh ; and in this caſe alſo the Lozv Keeper called 

me to his alliſtance, and we reſolved, that Cavendiſh could have no relief in this 

cauſe in this Court, becauſe by ſtatute, tenant in tail is diſabled to barr oz bind his 

iſſues, but by ſuch means as the laws and ſtatutes have allowed, 


Swaine verſus Holman & ux. 
Tr. 14 Jac. Rot. 755. 


_ Swaine Eſquire bzought an action of Waſte againſt Thomas Holman, porfer. 
and Eliz. his wife of certain Mills in Sturminſter, and declared of a leaſe Brownelow. |, 
thereof, made by Queen Elizabeth, unto the ſaid Elizabeth the Defendant, when — — 
ſhe was ſole in the 8 year of her reign, and that the King granted the reverſion mer cafe to 2 wo. 
unto him, and then ſhews the waſfe, The Defendants plead, that they being man Covert for her 
ſeiſed in the right of Elizabeth of the ſaid eſtate, they did in the 40 year of the ſelf ſurrendred. 
Queen at Weſiminſter ſurrender tam totum jus, ſtatum, titul. & intereſſe ipſius 
Eliz. quam. lit. Patentes, &c. & ſuperinde the Queen afterwards codem an. 40. 
reciting the demiſe and the ſurrender (as afozeſaid) in conſideration of the ſame 
ſurrender diddemiſe the ſame Pills unto the ſaid Elizabeth Holman, and two of 
her Sons, the Plaintiff maintained his declaration, and traverſed abſque hoc, 
that the Defendants did ſurrender cam totum ſtatum, jus & intereſſe ipſius Eliz. 
prout, &c. 

Whereupon iſſue was taken and tried befoze me in Middlcſex, and the Jury 
found that the Defendant being ſeiſed in the right of Elizabeth the wife, foz 
Term of her life by the firſt Letters Patents, the Queen by the other laid 
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Col. 11.6 1.2. Foſters 


caſe, 


Letters Patents did demiſe the laid mentioned Pills to the ſaid Elizabeth, and to. 
her ſaid Sons, Humfrey and Roger Holman, one after another fo2 life, and then 
find the ſaid ſecond Letters Pattents, with recital of the fozmer effate of Elizabeth, 
and that the had ſurrendzed totum jus, 6c. (as befoze ) and in conſideration of 
the ſaid ſurrender did demiſe the ſame of new to her, and her ſaid two ſons one 
after another prout, and they find that the faid ſecond demiſe was made and hay 
with the Allent of the ſaid Holman her husband, and that he payed the fine of 20 


- FNobles, mentioned in the ſaid Letters Patents, and that both the Defendants 


did agree, and claim by the latter demiſe & fi, & c. Whereupon after ſome argu- 
ment, judgment was given fo2 the Plaintiff, whereof the Serjeants pzincipally 
made this reaſon, that the husband could not be ſaid to ſurrender to the Queen 
but by recoꝛd, whereas his alſent was not of recozd, but was a thing dehors as 
it was found by the Jury. Juſtice Hutton, held that as it was put in iſſue, it 
muſt be underſtod of an actual ſurrender, whereas this was but a ſurrender in law 
at the moſt. 

Kut that that moved [me!] paincipally was this, that the iſſue did import, 
and ſo the Nugn in her recital and conſtderation doth expꝛels and conceive, chat 
the whole eſtate of Elizabeth, was ſurrendzed, that is totally ſurrendzed and ex⸗ 
tinct, ſo as it ſhould be in her abſoluce power, to make a new demiſe perfect and 
permanent; whereas here if the ſecond leaſe had been made to the husband any 
wife both, as it was but to her alone, pet upon his death, ſhe might have claime 
again by her old term. | | 

And therefoze if the King would make the like recical, and conſideration of a 
ſurrender of totum ſtatum, and the ſurrender indeed was upon condition revocable, 
the new eſtate would be void, as in deceipt of the King, like the caſe upon the 
ſtatute of 32 H. 8. of Leaſes, a ſurrender conditional will not be within the law 


to make god a new leaſe. And ſee Barwicks caſe, where a pꝛetended void leaſe 


was ſurrendꝛed to the Queen, and ſhe in conſideration of the ſurren. of the Letters 


Patents, and of the ſtate that he held by them, made a new Leaſe, and it was 


adjudged void, not becauſe it was untrue in wozd, tut becauſe it was untrue in 
effect, the Queen meaning to take in ſuch an eſtate as was in ſhew. 

Eut J am of opinion, that if the King make a new leaſe to his pꝛelent leſſee, 
in conſideration of the ſame ſurrender of the fozmer, that this will be clearly god, 
by the ſurrender in law, And if a man will deny the ſurrender he may demurr 
in law upon it, becauſe it appears to the Court, that the acceptance of the new 
leaſe, is a ſurrender of the old. And ik an effate be made to a mans wife de novo, 
it is not neceſſary to averr his aſſent, fo it veſts till he diſſent 3 but in this caſe 
an aſſent is neceſſary,becauſe the wife had an eſtate befoze,which cannot be diveſted, 
but by his aſſent to the later eſtate, | 


Pie verſus Lovell. 
Mich. 15 Jac. Rot. 658. 


le the Infozmer had a verdict foz the King and Himſelf, againff Stir Francis 
Lovell, by infozmation in the Common Pleas fo2 two hundzed and twenty 
pounds fo2 eleven Poneths abſence from the Church. Now in arreſt of judgment 
Athow moved that the infozmation lay not in the Common Pleas, tut was by the 
expꝛels letters in the ſtat. 28 Eliz. reſtrained to the Kings Eench only; with an 
erp2eſs negative, and not elſewhere, 
This exception tok life from a conceipt of Sir Edward Cokes in Foſters caſe 
lib. 11. where after ſome things reſolved, he ſays that it was well obſerved, but 


doth not ſay by whom (but J take it by Himſelf ) that the ſtat. 28 Eliz. had 


reſtrained the Infozmer, only to the Kings Bench, and ſo he doth both exclude 
the Common Pleas, and Exchequer. Yereupon the Court tok time, and ſpake 
publickly in it, Hutton, Warburton, and my ſelf ( Winch being then ſick ) and 
we all agreed clearly, that the Infozmation did well lie in the Common Pleas, 


and that che contrary opinion was an Erroz, ſpzinging: out of the common 
milkaking 


* 
n 


— — ————— 


+fo2 afterwards the ſtat. 23 Eliz. was made fo2 that purpoſe. Then the fourth 


new fozm of conviction, by Jndicment and Pzoclamation, Neither is it pꝛoba⸗ 


— 
— — — —— — 
* 
* 
. 


Waterer verſ. 2 


Freeman. 5 3 205 
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miſtaking of a law by cleaving to much to the woꝛd, and not obſerving the in- 
tent and meaning of the law. Foz firſt it is clear, that the ſtatute 23 Eliz. gives 
the remedies upon Recuſancy, one fo2 the Queen alone by indictment (and that 
Coke confeſſeth in the ſame caſe } and that appears by the clauſe, that admits . 
ſubmiſiion Lefoze judgment, 02 upon Arraignment lefoze Juſtices of + Dyer and 
Terminer of Afſize, and Goal-delivery, and befoze Juſtices of Peace ; the other 
is by action of debt, plaint, Bill oz infomation in any Court of Necozd foz the 
Queen, the infozmer and po2 3 ſo here it is clear, that the infozmer is enabled 
in the Courts by that fat. now the ſtat. of 28 Eliz. was made only foz the benefit 
of the Queen in tte pꝛoper ſuits by Jndictment, and that Coke himſelf in Foſters 
caſe fol. 60. confeſſeth was reſolved, and therefoze the wozd (Jndicment ) is found 
almoſt in every Clauſe of that ſtat. and that the ſfatute was made only foz the 
Queen, and koz her indictments, Oblerve all the Clauſes, Firſt, fraudulent con- 
veyances are made void, as againſt the Queen. Secondly, that all convictions 
ſhall be certified into the Exchequer, to make pꝛocels foz the Queen, Thirdly, 
then follows the claule, that cvery conviction hereafter ſhall be in the KingsgYFench, 
oꝛ the Afiize of Goal-delivery, and not elſewhere, The meaning of which Clauſe 
is; That the Jndicments foz the Queen her ſelf ſhall be there, and not befoze 
Juſtices of Peace, as by 23 Eliz. it muſt be; which was the reaſon of the nega- 
tive (not elſewhere, ) And note that this clauſe did not give unto the Queen 
any new fozm of conviction by action of debt, oz infozmation foz her ſelf alone, 


clauſe is, that every Recuſant befoze convicted generally ſhall without any other 
Indictment, which hews plainly, that all reſpected Jndictments, and convictions 
thereupon, and ſo 5, 6. & 7. clauſes. And laſtly the eighth clanſe which gives the 


ble, that the laws that were ſharpened, and added from time ſhould purpoſe to 
ſhozten, 92 diminiſh the means of puniſhing the Recuſant 3 And the pꝛactice hach 
been always againſt it. And Coke himſelf in that caſe confeſſeth fol.that the Infoꝛ⸗ 
mer may lue in the Kings Bench ſtill, and chat by fozce of the ſtat. 23. as he might 
befoze, Now it is clear, that if a man at the making of 28 had been convicted 
of Recuſancy, by any other means then by indictment, he had not been bound by 
that law to pay the 20 ſhillings a moneth from the conviction, and if a man be now 
convicted in the Kings Wench by indictment, oz otherwiſe,he cannot be pꝛoclaimed, 
no2 otherwiſe his penalty run on, fox it is not within the 8 Clauſe of that law of 
convictton by Pꝛoclamation. 


PVaterer verſus Freeman. 


Mic. 15 Jac. Rot. AG Ze. 
WW Aterer bzought an action of the Caſe againſt Freeman, and declared, that yjaq. 
the Dekendant had ſued out at Weſtm. a Fiori fac. upon a judgment, given Action upon the 
againſt him fox the Defendant, foꝛ a treſpaſs in Oxfordſhire, in the Kings Bench caſe — — exe · 
to the Sheriffs of Oxfordſhire, who by vertue thereof, tok gods of the Plaintiff, „en u Woo 
to the value of the damage, and ſo made his return, and that the gods remaine nr CO 


2 2 772 cf4 — 25 ; 
in his hands pro defectu emptoris, and that the Defendant well knowing this - ogy Mot 
(to the intent to ver and double charge him) afterwards. Wd ſue out another Fla i. 


Fieri fac. to the ſame Sheriff, and delivered it to him to be executed, who dip there- 2. Fieri fac. executed 
upon levy the money of other gods of the Plaintiff and paiz,it over to the Defen- Fon one A 
vant, whereby the now Plaintiff was double charged; whereupon the Dekendant r 
pleaded not guilty, and it was found againſt him, 

Now Harris moved in arreſt of judgment, that the action would not lie, being 
foz a legal ſuit, by the party intereſſed himſelf, though che cauſe of action were 
falſe, and ſo known to the party himſelf,and cited to his purpoſe 2 R. 3. 5. 9. 5 E. 4. 
126. & 21 E.4.22.Chibborn argue to the contrary and cited Gerard and Dickenſon 
Col. 4. that it is Actionable if J pꝛetend a title to another mans land, though it 
be koz my ſelf,if J know it certainly to be falſe, alſo he cited M. 43. & 44 Eliz. — 

verius 


geen. | 


Speake verl. 8 | 
206 Richards. 


1 — 


verſus Partrige in B. Je Roy Action upon the caſe, fo2 ſuing in the Spiritual Court 
foz Tythes, againſt a compoſition made by himſelf, And a like M. 4 Jac. by the 
Lady Waterhouſe' againſt Moodie-foz a ſuit in the Spiritual Court foz tythes of 
* But Quere for trees not Tythable. Fut note that Gerards Cale is not of a ſuit in Court, but 
Mong ie lig der Of idle ſpecch, and other two Caſes are of ſuits Coram non Judice, and ſo no legal 
tythes as a Farmor no: juſt ſuits in effect. See 8 E. 4. the like in fozm as Buckley and Woods caſe, 
of the Parſonage of if one by Fill in the Star⸗Chamber, will charge another with Piracy, oz felony, 
Woodchurch in and both Plaintiff and Defendant are puniſhed by o2dinance of law by Amercia- 
Kent, * = lon ment, as well foz falſe vefence, as falſe complaint. And by like reaſon, he that 
upon the care on ſhould defend a ſuit unjuſkly againſt his knowledge, ſould be ſubjec to an Acticn 


brought, whereupon 


he demurred, and of the Caſe, vide Retiduum infra. 266. h 
the Court miſliked 
the action, and ſo it 


ſted without an | - Jo! 
. | 1 _ _— Rt. Debt. 
Midd. H. Speake b2ought an action of debt of 523 pounds 17 ſhillings againſt 
1 Edward Richards, late Bigh Sheriff of the County of Southampton, and 


Debt againſt a She- i 
riff for — taken Declared that one Paramour and others were bound by recognizance in Chancery 


in execution, and in 2000 Pounds to the Plaintiff, and that after other pꝛocels and judgment 
not anſwered, 10 Julii 14 Jac. the Plaintiff ſued a Levari fac. to the Defendant returnable 15 Mic. 


2 4 LE f, which was delivered 1 Aug. whereupon the Defendant levied the ſumm, and at 
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the day returned that he had levied che ſame ſumm, Quos paratos habeo, and yet 
did not deliver it in Court, per quod, &c. The Defendant quoad 308 pleaded 
nihil debet, whereupon the Plaintiff tok iſſue, and as to the reft he pleads, that 
after the iſſuing of the wzit, and befoze the return, ſcil.3 1 Aug. he did pay unto the 
Plaintiff the ſame ſumm, whereupon the Plaintiff by his Acquittance the ſame day 
reciting that he had received it, did acquit him of it, whereupon the Plaintiff de⸗ 
murred in law. | 

The firlk queſtion in this caſe was,Whether the action of debt would lie, becauſe 
there was no contract between the Plaintiff and the Sheriff, Eut that was reſolved 
by the Court that it would lie; fo2 though there were no actual contract, pet there 
was a kind of contract in law, ſo it is ex quaſi contractu. And therefoze upon dama⸗ 


ges recovered in an action of treſpaſs, the Plaintiff ſhall have an action of debt, 


and by the ſame reaſon when the money is levied by the Sheriff ſo as the action 
ceaſeth againſt the Defendant, the ſame action ts ipſo facto by law transferred to 
the Sheriff having both the judgment to make it a debt, as befoze, and the levy to 
make him anſwerable like unto the caſe of 1 H.7. of a Tally delivered to the cuſto⸗ 
mer, as ſon as mony comes into his hands he is made a debtoz. Quære if an action 
of debt, may not be had againſt the Erecuto2 as a p2incipal debtoz declaring of a 
Devaſtavit by him, Debt lies by Coꝛpoꝛations foz the penalties foꝛfeited upon 
their laws, fo foz amerciaments in the Court Earons, ſo 11 H. 7. 14. fo2 3 pound 
fozfeicure, upon a cuſtom fo2 pound bzeach , & 34 H. 6. 36. & 9 E. 4. 50. It is 
Holden that upon ſuch levies by the Sheriff appearing upon reco2d the Court may 
award a Diſtringas, o2 the party may have a fieri fac. oz Elegit againſt the Sheriff 
to levy as much of his own, ſ& Mich. 8 H. 8. Reports Crooke 187. O. N. in the 
Exchequer makes the Sheriff debtoz to the King, and the debto2 himſelf debto? to 
the Sheriff, And though an action of account will lie pꝛoperly in this caſe, yet 
the ſame caſe will many times bear both actions, though the mony be received 
per auter mains o2 the like, Eut then the action of account is neceſſary, when 
the firſt receipt ab initio was directed to a Perchandizing, which makes uncer- 
tainty of che neate remain till account finiſhed 3 oz where a man is charged as 
X-ayliff of a Fano2, oz the like, whereupon the certainty of his receipt appears 
not till account, pet even in the caſe of Merchandizing an action of debt will lie 
foz the ſumm received befoze the Merchandize, yea and after the Perchandize foz 
ſo much as he hath not ſo imployed ; and therefoze if J deliver an 100 pound 
to one to buy cattel, and if he beſtow 50 pound of it in cattel, and J bzing an 
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action of debt foz all, J Gall be barred in that action foz the money beſtowed and 

charges, cc. but fo2 the reſt J ſhall recover. : 
Another point was urged foz the Plaintiff, that the Defendants plea to the Eſtoppel requires a 

308, lib. nihil. debet was nought, becauſe it was directly contrary to his return of Relier. 


reco2d 3 but that was anſwered, that ſince they have not relied upon che eſtoppel, SZ4.2---+x. . . — . 
but taken iſſue, that could give him no advantage, 222 


- — 


A third point was urged koz the Plaintiff, that ſince the Defendant by his re⸗ 
turn made 15 Mich. had charged himſelf with the whole money paratos then to be | 
delivered to the Plaintiff, he cannot now ſay that it was paid and acquitted befoze, — 

Alſo bvefoze the return of the wit, he was not debtoz to the Plaintiff, and there- Releaſe to the She- 
fo:e a releaſe to him was void, ſo upon indictment by conſpiracy releaſe befoze ac- = * ogy 24 
quital will be void. Fut this che Court aſudgen foz the Defendant, fon as lum vied i. good. 
as the money was received by the Sheriff he was pꝛelently debtoz to the Plaintiff, 

aͤnd releaſable, and ſince he hath by his demurrer confeſſed his acquictance, the 
Court can never give judgment foꝛ him upon p2etence of this eſtoppel, 

Eut now J move a queſtion, if a Sheriff having a fieri facias og capias ad ſatis- 
faciendum pay the Plaintiff his money of his own, whether he may now levy the 
'money of the Defendant after. | 


Cranley verſus Kingſwell. Replevin. 
Paſc. 15 Jac. Rot. 7 10. , 


""Ranley b2ought a Replevin againff Kingſwell fo2 taking his Cow at Liſſ. in Southampton. 
quodam loco, &c. the Defendant avowed becauſe that place (inter alia) was Brownlow. 

holden of him as of his Panoz of Liſſ. by 20 ſhillings rent at Mich. and our Rent ſervice — 
Lady-day, and becauſe ten ſhillings was behind at our Lady Ann. 14. he diſtrain⸗ dred . — ch 6 
ev 3 the Plaintiff making himſelf tenant to the land, pleads that the ſame Lady- Hand, per tlie Lord 
day he was befoze ſun-ſet, and ſo continued, cc. upon part of the land ſo holden may diſtrain with- 
and offered to pay the rent to the Defendant, but neither he no2 any body foz him our a perſonal de» 
was there to receive it, and that it was never after vemanded of him, The Defen- wand. e ; 
dant replies, that after the ſame feaſt, and befoze the diſtreſs he did demand the Kae. 4 e, fe, 
rent at a part of the land ſo holden, and that becauſe it was not paid, he diſtrained. | een, 4/8: 

' Whereupon the Plaintiff demurred in Law, and judgment was given foz the 
Avowant, Foz it was clear, firſt that the rent remains due fill, and the rent is 
not a duty Perſonal, as is a Homage which muſt be demanded of the perſon, Alſo, 
the tender is not material in this caſe, becauſe the demand muſt p2oceed, and the 
iſſue muſt be taken upon that; foz, if there be no demand there can be no damage 
required, | 

Now the diſtrels is both a demand and a diſtreſs, and if che Tenant be there 

and offer the rent, he may not diſtrain, and therefoze, the rent being due, and the 
land anſwerable, he may demand it when he will at the land. But where a penalty 
oz re-entry is joyned to the thing, there you cannot take advantage of the pain o2 
fozfeiture, without a demand at the very time pꝛefix. And the miſchief were great, 
fo; by this conceipt if the Lo2d did not demand his rent at the very day, he ſhould 
never diſtrain after, without an actual demand of the perſon of his tenant, But 
if the tenant tender his rent at the day, oz after to the perſon of his Lozd, and he 
refuſe it, J. am of opinion, that he ſhall not after diſtrain without a demand of 
the perſon ok his Tenant, but the caſe of a rent ſeck Maunds caſe Coke lib. 7. 29. 
differs, fo; there if the rent be not demanded at the day it mult after be demanded 
of the perſon, foz there is no remedy fo2 that rent, but an Aſſtze, Now a diſſeiſoꝛ, 
a man cannot be, noz damages laid upon him without a wilkul fault. 
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208 Diunner)y. 


- Browne verſus Dunnery. 


Replevin. 

| Tr. 15 Jac. Rot. | 
Waller, * Plaintiff afainſ Dunnery, fo2 taking his Cowes, firſt Sept. 14 Jac. 
Olouc. at Old Sudbury the Defendant makes cognizance as Wayliff to Margaret 


Rent granted with Waller Adminiſtratrix of Robert Waller, and ſhews that one Warner was ſeizev 


a diſtreſs ſi legitime 


petatur requires an of the land, and granted a rent of 6 pound out of it to the ſame Robert Waller 


f actual dema nd. „ and Margaret fo; the life of Margaret, payable at Michaelmas and our Lady-day, 
Bt. 2 H. oz within ten days after. And further granted, that if the rent ſhould be behiny 


A. ſhould fozfeit 10 by way of pain. Et quod tunc & totius, it ſhould: be lawfal foz 
Waller and his wife, to diſtrain and detain until the ſaid rent and pain ſhould be 
: ſatisfied. But then ſhews that 54 pounds,-fo2 9 whole years in the life of Robert 
Waller, ended at the feaſt of Saint Michael. ann. 13. were unpaid, and that there⸗ 
foze he diſtrained fo2 them, being ſo behind, The Plaintiff denjed the ſeifin of 

Warner, which was found foz the Defendant. 
Now in arreft of judgment it was ercepted, that the rent incurred in the life of 


Eee do we eee pp the ſpace of 10 days after any of the feaſts exiſten legitime petit, that then he 
"a /. bee. 


Wer. Waller, did not belong to her, as Adminiſtratrix, but as in her own right. 


To which it was anſwered, that ſhe might wave the grant to her ſelf, Eut that 
anſwer. would not ſerve, fo2 then ſhe muſt have pleaded ſo as to bꝛing her ſelf 
within the ſtat. of 32 H. 8. to diſtrain fo2 arrearages after the eſtate ended. Eut 
I gave another anſwer, that ſince it appears, that ſhe might diſtrain in her own 

right, and not as Adminiſtratrix, the cognizance might ſtand well as her Eaplitt, 
Surpluſage in plea. and the reſt ſurpluſage and void, | 

Another exception was, that the nine years rent could not be due at Michaelmas, 
becauſe of the 10 days given. Fut that was anſwered, that it is averred, that the 

whole rent was behind at the time of the diſtrels which was long after. 
Demand of pain, Fut the great exception was, that it was not averred, that the rent was vemanvdey 
when it ſhall be, Hefoze the diſtreſs (as they ſay it ought to be by the exp2eſs Clauſe ) UWhereupon 
theſe things mult be agreed clearly, that the clauſe of diſtreſs is no otherwiſe to 
be extended, then as the Gzanter gives it; and therefoze if the Clauſe were, if 
the rent be behind, being demanded at another place beſides the land, oz of his 
perſon, then he may diſtrain clearly, then he could not diſtrain without ſuch a 
demand made firſt, foz there the demand is other then the law requires. Eut 
where the Clauſe is no moꝛe, but if the rent be behind being lawfully demanded, 
then he may diſtrain,it is no moze then the law ſpeaks 3 and therefoze the diffreſs 


implying a demand, and diſtreſs ; one befoze another, by operation of law, ſatisfies 


it. And ſo here it was adjudged foz the Defendant. But ik he would have di- 
ſtrained fo2 the pain, he muſt have made his demand actually of the rent at the 
end of the 10 days, foz then that grew due. And Jam of opinion, that he muſt 
have made another demand of the pain it ſelf, (Quere foz the diſtreſs will ſerve 
fo2 demand of that) which mult be after that is grown due, which is not till the 
10 days te incurred; ſo that it is not till the eleventh day, in the end of which 
f day J hold he muſt demand it, foz the whole day is given to the paper without 
fraction ; and though the clauſe of diſtrels be not ſeveral one fo2 the rent, another 
fo2 the pain, but as it were jopnt foz both, ſo as literally taken, there could be 
no diſtreſs foꝛ the rent except there were allo a pain foꝛfeited and viſtreſs foz both, 
pet the law will divide them, and diſtinguiſh their demands accozding to their 
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T. u. Powell. : Mortimer. Paris. 
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8 Madox verſus Toung. | Debt. 
M Ad ox bzought an Action ok. Debt againſt Loung late Sheriff of Berkſhire Eſcape out of exe- 

VI upon a judgment of thzeeſcoze pounds recovered againſt one Gouge, cution for debt, up- 
whereupon he was taken in execution by Capias ut lagatum, Within the pear, and a 2 
eſcaped, - The Defendant pleaded nul tiel Kecow of the Recovery; the Plaintiff 7,2}: * 
demurred, conceiving that he ſhould plead nihil debet. Eut judgment wss given 
foz the Defendant, Foz the Dekendant may in Debt upon an elcape plead nul 
tiel Neco dd. | ' 2490 ef} + 

: Parkhuſt verſus: Powell. | Caſcs 
Mich. 15 Jac. Rot. r 


. bzought an action of the caſe againſt Powel late Sheriff of Denbigh- Mid. i 

. ſhire; and declared that where he had Recovered againſt one Richard Owen Execution of divers 
in the Common Pleas fozty pounds debt, rr. and Owen was outlawed, That the Counties to lay acti- : 
Plaintiff delivered a Cap. ut legatum againſt him to the Defendant then Sheriff, 2 a + Ladle. 
ang that he having been in his p2eſence would not arreſt him, being required, and l 1224 WIG 
returned the wꝛit Non eſt inventus. Upon iſſue not guilty, it was found againſt 3 
the Defendant,” And it was moved in arreſt, chat this Action ſhould not have 
bien laid in Middleſex, becauſe the fault which was the not arreſting him was in 
Denbighſnire, pet fudgment was given fo2 the Plaintiff, fo2 the falfe return which 
is in the Court in Middleſex was alſo a wzong 3 ſo the Plaintiff hath his Choice. 


» 


=> 8720 Michell verſus Mortimer. Replevin; 
Mich. 15 Jac. Rot. 727. 


Ml bꝛought — —— and iſſue was taken whether —— mif- : 
4 one John Michell.and all thoſe whoſe eſtate, cc. had uſed to have common ald. f 69 © | 
foz all their beaſts levant and couchant upon a meſſuage, 200 acres: of land, 50% (Orv 2 Kea 2/. 
of meadow, and 50 of paſture in four Towns, the Jury find that the laid Michell:, © £24. 5 (ev. ,, : 
was ſeiled of — ſame. houſe, _ meadow, and paſture in the ſame four towus, 4 . ,. 4 
but that he. had his common as belonging only co the meſſuage and 200 acres of -, . 0, Ga, © 

2 O00: 


Ps 


land, 20 of meadow, and 20 of paſture in two of the Towns, and not co the reſt, 
whereupon judgment was given againfſf the Plaintiff as falling in his pꝛe⸗ 
ſcription. a | 
5 Parry verſus Paris. nformation. 
Paſc. 15 Jac. Rot. 1781. 


Arry infomed againſt Paris foz non-reſivence, the Defendant pleaded another Record fails or not; _ 
inkozmation in the Exchequer exhibiced there 28 April Anno 14. foz the are . eee, 


ſame abſence, upon iſſue Nul tiel Recozd, it appeared that the Inkozmation in the A 
Exchequer was exhibited 29 Aprilis in the ſame year, and was fox che matter, . 
— ct. > (ALE, 
right, Whereupon judgment was given foz the Defendant. £2 pron: 
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Veith verſ⸗ 2 "Norris verC; 
* Canning. Staps. 


1 F — 


Welly verſus Canning. Scire fac. 
Mich. 15 Jac. Rot. 2617. 


Rail, The rendring WI. bzought a Scire fac. againſt Canning upon a recognizance of bail E 
of the body myſt be fix hundzed and firty pounds fog one Davenant, and ſhews that he han 
of 2 — how judgment Mich. 4 Jac. againſt Davenant, and that he did neither render hin body 
we mak be cone no? ſatisfie his debt. The Defenzant pleaded that after the judgment, ſeil. 23 Jac. 
Anno 4. Davenant came into Count and rendzed his body to the pꝛiſon of the Fleet 
in execution and in diſcharge of his bail, and that the Plaintiff did refuſe to take 
him fn execution, and the Plaintiff vented the yielding of his body and ſo an iſſue. 
Xut it was reſolved by the Court, that this was ill pleaded, fo; the yielding of 
his body _ an act in Court, and in a diſcharge of his bail which is of recozd, 
mufſt be it ſelf of recozd, and therefoze ought to be concluded prout patet per re- 

cord. and that the other plea ould have been Nul tiel record. But indeed in this 
caſe there was no retozd entred of it, and pet it was p2oved by the oath of Cal- 
wick the Attoznep, and another in open Court that Davenant came in foz that and 
other cauſes, and was committed to the Fleet and after ſet at large. Aud in this 
tale divers p2eſivents were ſhemed fe the manner of che entry upan the yielding 
of the body upon the bail, ſcil. P. 12 H. 8 Rot. 324. & P. 29 Eliz. & Tr. 20 Eliz. 
Rot. 125. between Young and Tomſon in exonerationem manucaptorum & poſtea, 
becauſe he was nat p2ayed in execution bythe party he was diſcharged. Et P. 6 Jac. 
Rot. 105. ſuch a pielding of the body was entred in exonerationem manucapto- 
rum. So the true fozm is, that the entry be made of recozd of the yielding in 
diſcharge of the bail. But then if the Plaincif oz his Attozney be pꝛelent, he 
mult make his election to take him in execution oz to refuſe him, whereof entry 
alſo is to be made. Eut ( if he be abſent ) the party preſently muſt not be dil⸗ 
charged, becauſe the time of bzinging him in, is uncertain, koz they receive him, 
tik he be b2ought in at any time befoze the ſcire fac. againſt the Kail, oz upon the 
return of it, and therefoze he muſt be committed, that the party may have time 
fog his election. Rut then when he is committed, the uſe is by rule of Court to 
call in the party, oz his Attoznep to take oz leave him, and ſo to enter his Ac⸗ 
reptance, oꝛ refuſal of Recozd. Aut this is not a judicial way, fo2 if the Plain⸗ 
ciff, and the Arcoznep be both dead oz in ſuch like caſe, there muſt be a means by 
reco2d to infozce an anſwer 4 which J ſuppole muſt be by Scire fac. to the 
Plaintiff oz his executozs, to anſwer whether he will have him in execution oz 
not. And J am of opinion that though a man refuſed thus to take the Defendant 
thus in execution upon his pielding, and that entred upon Recozd, pet he may after 
take him by Capias ad ſatisfaciendum, fo? it is but a fozbearing foꝛ the time to re- 
ceive him upon his own offer, fox it is not a renouncing oz a releaſing of his own 
Act of execution, when he ſhall ſ& cauſe ; But the pꝛincipal Cale J ended between 
the parties arbitrably, and gave unto Welby 20 pounds from Canning the bail, and 
left him nevertheleſs his remedy againſt Davenant the pzincipal, foz his whole 

Judgment being 208 pounds, | 


Norris verſus Staps. 
Paſc. 14 Jac. Rot. 907. 


Corporations have Orris and Truſſell Guardians,and the Fellowſhip of the Weavers of Newbury 

wer to make bzought an Action of debt of five pounds againſt Staps, and declared that 

vs, and the vali- Queen Elizabeth inco2pozated them an. 44. by that name, and gave them power ta 

ary of them. make laws rationi conſonas, and not contrary to the laws and ſtatutes of the Realm, 

He late #0: 4.42.0: 6, . with a Pꝛoviſo to the ſame effect; and that the Queen by the ſame Letters Patents 
SA, A, AE = . did oꝛdain foz her, her heirs and ſucceſſozs, that none ſhould exerciſe the trade 

3 e e e, of weaving within the ſaid Town, except he were firſt admitted thereunto, 
| | bp the Guardians and Dociety of Weavers, And then ſhews the Ac of 19 H. 7. 
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and then that two Guardians, and the greater part ok the fellowſhip ok Weavers 
- did make an Oꝛdinance; that no perſon ſhould uſe the ſaid Art of weaving within 
the ſaid Town, excext he had been an Appꝛentice to the Art within the ſaid 
Town, and had uled it there by the ſpace of five years befoze the Ozdinance, oz 
were admitted by the Guardians and Fellowſhip, upon the pain of 20 ſhillings 
a Poneth. And then ſhews the Allowance of the ſame D2dinance accoꝛding to 
the law of 19 H. 7. and that one of the Guardians gave notice of it to the dekendant, 
and then ſtews that the defendant had uſed the Art, cc. there by the ſpace of five 


Moneths after, whereas he had not been an Appꝛentice there, nor uſed the ſame: 


Art there five years befoze the Ozdinance, noz was admitted, cc. againſt the ſaid. 
D2dinance and the Queens Letters Patents, #c. The defendant pleads nihil debet, 
and it was found foz the plaintiffs, and yet judgment was given againſt them quod 
nihil capiant per bre. The reaſon of the judgment, were groſs faults in the decla⸗ 


ratton. ; ; 
The firſt, that it did not appear that the Cozpozation did conſiſt of (ws 
4 Guardians, foz there was no moze declared, but that they were incoꝛpoꝛated by the 
4 name of Guardians, cc. which may be moze then two, and they had omitted the 


clauſe whereby the number was appointed. J am of opinion that they needed 
not to ſhew how they were incozpozated, fo2 the name argues a Cozpozation, 
— the like of Cities, and the plea nihil debet (oz the like”) requires p2oof 
of it. 

Kut the wozft fault is in the law it ſelf, foz it excludes all Appzentices, 
bzought up in che Town it ſelf , after the Ozdinance made, which is abſurd. 
Now J am of opinion, that though power to make laws, is given by ſpecial 
Clauſe in all incozpozations, pet it is needleſs; Foz J hold it to be included by 
law, in the very Ac ok incozpozating, as is alſo the power to ſue, to purchaſe, 
and the like; Foz, as reaſon is given to the natural body fo2 the governing of 
it: ſo the body Cozpozace muſt have laws as a politick reaſon to govern it, but 
thoſe laws muſt ever be ſubject to the general law of the Realm as ſubozdinate 
to it. Andtherefoze though there be no P2oviſo fox that purpoſe, the law ſup- 


plies it. And ik the King in his Letters Patents of inco2pozation do make Ozdi⸗ 


nances himſelf, as here it was (as afozeſaid) pet they are alſo ſubject to the ſame 
Rule of law. 

Eut the Queſtion which was chiefly intended, is indeed great, Whether a new 
Coꝛpozation, having no pꝛelcription to app2opziate and exclude others, can make a 
law to exclude all perſons to uſe an Art o2 trade in their Town, whereunto they were 


not Appꝛentices within the ſame Town, though they ſerved their Appꝛentice⸗hods 


to it elſewhere - 

Wherein the Queſtion is between the particular pꝛiviledges of Towns and the 
general liberties of the people, which is fit to receive a determination; Foz it runs 
though the Realm. Eut this point was not ſpoken to at the Bench, as not neceſſary 
but reſerved till any other action ſhould require it. 

Dbſerve theſe degrees in the conſideration of this caſe. 

Firſt, the common law did not fozbid any man to exerciſe any trade, were he 
trained oz not trained to it, o2 to exerciſe moe trades then one. But if any man 
— a publick trade, would perfo2m it falfly, oz inſuffciently, he were an⸗ 

werable. 

Secondlp, that the law as it now ſtands, fozbids no man to uſe any trade pꝛivately, 
as to be a Tayloz in any houſe, oz the like, foz that is not a trade, but a Service, 
that is at mine own peril, be it ill oꝛ well done. 

Thirdly, that the law (as it now ſtands) fozbids no man to exerciſe a trade 
publickly, that hath been an Appꝛentice to it whereſoever. Der the caſe of the 
Taploꝛ of Ipſwich, Co. lib. 1 1. 53. The ſimple inco2pozating of a Town doth not 
d2aw by conſequence a peculiar trading to that Town with an excluſion of Fo2- 
_— ſo then it muſt be the ſpecial Law oz Oꝛdinance that muſt wozk this 
effect. 

Now of that the things conſiderable in this and the like caſes, what Societies, 
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Companies oz Colledges of men may make by-laws, wherein not only Coꝛpoꝛa⸗ 


tions made by Patents, 02 p2eſcription , but all the Parichioners, oz Townſ- 
men of one Pariſh oz Town, may make ſome; Foz they are by Common Law, 
(as it were) incozpozate fo2 ſome neceſlities both common and peculiar to that 


diſtinct body, as foz repairing their Church, oz the like. Allo the tenants of one 


Manoꝛ may foꝛ their Common o2 the like make by-laws, Eut whether if there 
be a Lozdand Court whereunto it belongs, that may be done, but in a Court, and 
by conſent of all the Tenants, and with conſent of che Lo2d, and by p2eſcription, 
and what pains may be ſet, and by whom to be levied, and to what uſe, is conſide- 
, Again, whether ſuch a law may bind Strangers to the law doing againſt it within 
the p2ecinct. 
— what notice is requiſite, either to the free oꝛ to ſtrangers; And foꝛ theſe 
ſeveral points, ſe theſe boks 44 E. 3. 19. 8 E. 2 F. Aſſize 413. 21 E. 4. 54. 11 H. 
7. 13. & 21 H. 7. 40. & 21 H. 7. 20. 3 
Jefferies caſe Co. lib. 5. fo. 66. the Taylozs of Ipſwich caſe Co. lib. 11. fol. 62. 
Darcyes caſe called the Ponopolies. Co. lib. 11. fo. 84. and in that caſe Davenants 
caſe cited; and Chamberlain of Londons caſe. Co. lib. 5. fo. 26. 1 


Don Alonſo verſus Cornero. 
Mich. 9 Jac. 


On Alonſo de Valaſco Embaſſadsz, fo2 the King of Spain libelled in the Admi- 
ral Court, againſt one Cornero ( naming no other defendant ) declaring that 
Cornero being a ſubject to the King of Spain, had committed divers Crimes againſt 
the Ming, foꝛ which all his gods were confiſcated,and that he was come into England 
and had bzought with him 3000 pound weight of Tobacco, to the value of 800 
pound. | 
Add p2ayed attachment of the gods in the hands of (leaving a ſpace 
foz Names ) and after attached them in the hands of Sir John Watts. Harris 
moved foz a Pꝛohibition foꝛ Watts who had bought the Tobacco of Cornero foꝛ 800 
pound. | | 
The Judges ſaid that they would not let the Embaſſadoz from p2oſecuting his 


* Maſters ſubject. Eut fo2 the gods, if any ſubject of a fozreign Pꝛince bzing gods 


into the Kingdom, though they were Confiſcate befoze, the pꝛoperty of them ſhall 
not here be queſfioned but at the Common Law. And though Watts were not 
named in the libel, yet he is a party grieved by that undue luit, and therefoze pꝛo⸗ 
hibition was granted. The like pꝛohibition was granted Hill. 9 Jac, upon the like 
libel by Don Pedro de Sunega Embaſſadoꝛ fo2 Spain. : 


Palmer verſus Pope. 


Ich. 9 Jac. Palmer. libelled againſt Pope foꝛ that it was agreed between them 
ſuper altum mare, that Pope ſhould carry certain ſugars, and that the agre- 
ment was after put in wziting in the Pozt of Gado, in the coaſt of Barbary, and 
ſhews that Pope ſuffered the ſugars to be ſpoiled ſuper altum mare by ſalt water, 
Houghton Serjeant ſuggeſted that the Charter party was made in the Pozt of 
Gado, upon the Continent of Barbary, whereupon the Court reſolved that a pzohi- 
bition lay, becauſe the o2iginal contract, though it were made at ſea,yet was changed 
when it was put in wꝛiting ſealed, which being at land changed the jurisdiction as 
to that point; but if it had been a waiting only without ſeal, it had made no change, 
now then if the contract were at land, though the bꝛeach be at ſea, which are two 
ſeveral acts, yet becauſe theſe two muſt concur to make the cauſe of the ſuit which 
ts intire, the party ſhall be fo2ced to ſue in the Kings Court, becauſe that and the 
Common Law mult p2evail againſt other Courts and Laws; and theſe caſes were 
cited fo2 the Kings Court, in the caſes that might ſem koꝛ the Admiral, 48 E. 3. 2. 
10 H. 7. & Fitz. N. 118. 
And 


Abignye verſ. 8 Counteſs of Exeter verſ. 
Clifton. Lady Roſſe. : 


—ͤ ͤ—— — — 
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And it is a general rule foz Perchants, Embaſſadozs, and the like, who make 
bills, accounts, and other things in fozreign parts. And foz the juriſdiction of 
the Admiralty, ſee tempore E. 1. Fitz. Avoury, 192. 8 E. 2. Stamford 45 E. 3. A. 


7 R. 2. title treſpaſs Statham 5 H. 6. 2 H. 4. 6 H. 6. and where the fat. ſaith ad 
primos pontes, that is to be underſtod of death oz main (as the ſtatute ſaith ) not 
fo2 actions. 3 

And the ſame Term Audly had a Prohibition verſus Jennings, who had in his 
libel laid his contract apud Malaga infra diſtrictas Maris vocat. The ſtraights of 
Gibralter infra juriſdictionem maritimam, becauſe it appeared that the contract was 
made in the Jfland of Malaga, and then the adding infra juriſdictionem maritimam 
is vain, | 

Note that every libel in the Admiralty doth and muſt lay che cauſe of ſuit ſuper 
altum mare, which argues that this is a neceſſary point; foz, the jurisdiction there 
groweth not from the cauſe of tythes and teſtaments in the Spiritual Court, but 
from the place. And therefoze Jam of opinion that if a contract were made in 
truth at Sea, and a ſuit upon that in the Admirals Court, and there the contract 
is laid generally without ſaying ſuper altum mare, the pꝛohibition will lie; foz, 
the libel muſt warrant the ſuic in it ſelf, though you may on the contrary part, 
ſurmile that the contract was made at land againſt the libel chat lays it on the ſea. 
And J hold it alſo not ſufficient foz the libel to. lay it infra Jur. mar. generally, but 
it muſt be ſo laid as it may appear to the Kings Court to be ſo indeed, 


Abignye verſus Clifton, 


N the Caſe between the Lo2d Abignye Plaintiff, and the Lozd Cliſton Defen- Roy his Certificat; 


dant in the Chancery, concerning a pꝛomiſe ſuppoſed. by the Plaintiff to be 


made to him of aſſurauce of land upon che marriage of his Lady being daughter 


and heir-apparent to the Lozd Clifton, and his Lady: The King by his Letters 
under his Signet Panual certified to the late Lozd Chancelloz, and alſo to this, 
the manner and ſubſtance of the p2omiſe as it was made to his Pajeſty : in recary 
whereof his Majeſty gave to the Lo2d Abignye 18000 pounds in lieu of 1000 per 
annum in land which he had p2omiled, which certificate was allowed upon the hear- 
ing foz a pꝛot without exception foꝛ ſo much. 


Counteſs of Exeter verſus Lady Roſſe. 
& e contra. 


[* the Cale between the Counteſs of Exeter and the Lady Roſſe, there was an Scandal. 


intention to have had the cauſe heard at Council-Table, But the Chief Juſtice 
and A being called to the queſtion befoze the King, delivered our opinion, chat 
ſince it was a cauſe in this nature fit foz the'@tar-Chamber being a Court of 
Julkice;and that Sir Thomas Lake on the behalf of the Lady Roſſe deſired that courſe, 
it was not agreeable to law, to examine it at the Council-Table where it could 
not be determined, and where yet thoſe voluntary examinations might inſtruct and 
pꝛejudicate the witneſſes and p2wfs after to be taken legally, and clearly, it would 
make the witneſſes on either part known and the conſequence of that would be that 
all the wicneſſes would be parties in their croſs ſuits. Pet we agreed, ( becauſe 
the King and the parties were ſo content) that if it were his Pajeſties pleaſure 
to appoint his learned Council to examine ſecretly what his Highnels ſhould think 
fit, and make it known only to himſelf to uſe as his wiſdom ſhould find cauſe foz 
ſome ſpecial purpole, it might well be done, eſpecially the perſons being of honour, 
and the matter of a moſt ſcandalous nature. And it was therefoze agreed that either 
party ſhould be ruled by the Kings rule who ſhould be made Defendants. And to 
all this Sir Edward Coke being pꝛeſent, did agree. 


* 


Lord 


Chancery. 


* 


Ku, 
, bg. f 
Z. WE45.26, 4 


Lord ChancellorsL,, Hare verl. 8 Earl of Somerſets 
* Caſe. Lei ſure. Caſe. 


Lord Chancellors Caſe. 


3 late 1 02d Chancelloꝛ pꝛeſented to the Eenefice of Stabridge; being of the 
value of come to the Bing by a laps, being the Inheritance ok the 
Earl of Caſtle⸗haven, and the Clerk was inſtituted and inducted; whereupon; 

. obtaineda new pꝛelentation from the King, who required the opinion 
Benefice above ya- Of the Chief Juſtice, Chief Karon, and my ſelf upon it. And we certified that 
lue, the firſt Clerk being inducted could not be removed by law, fo2 the Pꝛeſentation is 
— under the Gzeat Seal and by the King in law being in his name, and there is no 
Gore u. difference in the fozm when it is foz the King oz foz the Chancelloz, ſaving that foz 
the moſt part the one is mandantes, and the other is rogantes. The confuſion of 

which wozds is of no moment, Wut if the P2eſencation it ſelf under the Gꝛeat 

Seal had recited that the Eenefice had been under the value of 20 pounds, in which 

the Chancelloz was (as it is ſaid ) abuſed by a falſe note, bꝛought as from the office 

of firſt⸗kruits, it had been void, fo2 the deceipt appearing upon recozd. (And 

therefo2e it were not amiſs, that clauſe were inſerted in the Chancelloꝛs peculiars ) 

oz if the Clerk had not been inducted, the King might have revoked it, 38 E. 3. 4, 


the like caſe, 
Hare and Leiſure. 


Office of the Clerk TOhn Hare and Nicholas Hare his ſon having a joynt Patent of Clerks of the 
of the Court of J Court of Wards with an expꝛels pꝛoviſion, that if one of them ſhould die, that 
1 the other ſhould enjoy the whole non obſtante the ſtatute; John Hare being now 
11 dead, Sir Steven Leiſure moved the King, that he might be joyned by Patent to 
7 Nicholas the ſurvivoz, upon opinion that by wo2ds of the ſtat. 32 H. 8. (viz. that 
there ſhould be two Clerks to be named by his Yighneſs to be Clerks of the ſain 

Court.) This was referred by his Pajeſty to Uiſcount Wallingford, my ſelf, any 

Sir James Lea Attozney of the Court, and we certified the King (having heard the 

Council and ſeen the fozmer Grants, ever ſince the erection of the ſaid Court) that 

the King could not make ſuch a new Gꝛant as was deſired by law, fo2 ſince the gift 

of the Office was meerly in the King, and that only merly miniſterial, the King 

was not bound to the number, but might with a non obſtante diſpence with it, as he 

might give alnage without the nomination of the Treaſurer,name Sheriffs without 

Judges, Commiſſioners foz Admiral-Court without the Chancelloz : But the Au- 

dito2s place being judicial and appointed to be two, cannot be leſs, becauſe the ſubject 

Hath intereſt in the judicature which mult be committed neither to moze no2 leſs then 

the law of their creation hath eſtabliſhed; And the Patents of the Clerks have 

always been ſome to one alone at the firſt, others as this, and ſo enjoyed, 1 


Earl of Somerſets Caſe. 


Grant oflicence of 6 te Earl of Somerſet had obtained a Gant of the licence of Wines, foꝛ years 
Wines forfeits by and took it in the name of Sir John Daccombe, in truſt foꝛ him. Where- 
felony, upon the King willed the Chief Juſtice and me to call the Judges, and to give opi⸗ 
nion, whether it were fo2feited by his Attainder of Felony, which we did, and 
it was reſolved una voce, that it was fozfeited , and after reſolvey ſo in the 
Exchequer, in Caſes of Chattels real and pcrſonal, and things in action of that 


lo2t, 
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| retail, it was queſtioned; fo2 there was one ſtatute made foz that purpoſe 34 H. 8. 
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Prices of 1 Hich-? C Wenn 
Wine. Caſe. 3 Darſon. ae 


Prices of Wine. 
The 24 of Dec. 16 Jac. 


he Lo2d Chaneelloz, L od Pꝛivy⸗Seal, the Chief Juſtice and my felf, met wines: The ſtat. 
at York Pouſe, to ſet pꝛices of Mine, to be ſold both in groſs and by retail, for letting of prices 
either by Perchancs o Ututners. ol Wine. 997 
Foz our power, of ſetting pꝛices in groſs, there was no. doubt, faz by the ſtat. Sherry 
28 H. 8. Raſt. Tit. Wines, were Authoziſed, and that is in fozce. Eut for the 


which was temporary and diſcontinued, but there was alſo a ſtatute made 37 H. 8. 
retiting the fozmer ſtatute of 34 H. 8. but making alſo an expꝛeſs Ad of it ſelf, 
koz the ſetting of pꝛices, as well foz retail as in groſs by the laid Officers, which 
at that time was not made temporary, às 34 H. 8. but by conſequence was in it 
ſelf at the firſt perpetual, pet in the end of that Act, it is ſaid in Raſtalls Abridg- 
ment that by the Stat. 5 K. 6. it was continued together with 34 H. 8. till 
end of the next Parliament, and then 'viſcontinued : Now it is true that 5 E. 6. 
hath ſuch a continuance which as to 34 H. 8. is effectual, but as to the 37 H. 8. 
(which was befo2e perpetual ) it is inle. Neither can an Affirmative continuance 
of a ſtat. perpetual wozk an Abꝛogation of the ſtat. | 

But then the penalty mentioned in the ſtat. 37 H. 8. is referred to that of 28 H 8. 
which was only fo2ty ſhillings, upon the pꝛices of Wine fold ac the p2ice limited, 
Foz that ſtatute meddles only with the ſales in groſs, ſo this ſtat. 37 H. 8. hath 
no certain penalty fo the diſo2dered ſale by retail, but that ſtands upon a ſimple - 
contempr. | 


Hicks Cafe. Star- Chamber. 
P. 16 Jac. 


tent a letter cloſen and ſealed up to ir Baptiſt Hicks, which was ſo deli- Libel ironica! and 

vered ta his hands containing many veſpiteful fcanvals delivered ironice, as N Pf? _ : $ BE AI 
ſaying, Pou will not play the Jew no2 the PYypocrice, and in that ſoꝛt taunting =7= f 2 
him foz an Almes⸗Poule and certain god wozks that he had done, all which he — LE : 
charged him to do foz vain-glozy. Whereupon Sir Baptiſt Hicks ſued him in the WW 2 F 
Star⸗Chamber. And now upon the hearing it was reſolved, that though it were MPAA Gee 4h. 
not moved that the Defendant had any way publiſhed it, yet the Court would hold ane eee, 2 | 


Plea of it, aud fo did, and fined the Defendant and ſentenced him to wear papers, 3 2 

and to make his fubmiliion to Sir Baptiſt Hicks in Cheapſide; yet an action oy 2 
the caſe will not lie in that caſe foz want of publication, but the Ring and Common⸗ | 
— are intereſſey in it, becaule it is a pꝛovocation to a challenge, and bzeach of 

dhe PLICL, 


2 


Cocks verſus Darſon. 
Hill. 15 Jac. Rot. 519. 


| BOOTS OY , (00: 
Ocks bꝛeught an action of treſpaſs of Trover and Converſion of beang Actions touching a 0 2 | 0 CO. 
againſt Darſon , and coming to trial at the Aﬀlizes upon not guilty, becauſe 3 

it was a. fmall cauſe, the Junge twk not the Jury, but directed to move the Court e. 

and ſo it was, and the caſe was, that the lands whereupon the Beans grew, were 

a Lunatiques and Copphold, and the Lo2d had granted unto one, the Cuſtody 

of the land by whole leave and afſent the Plaintiff did ſow the land. And the 

Court was of opinion that the Action was to be bzought in the name of the Lu⸗ 

uatique : faz there was no intereſt gained in his land by this Commitment, 

and J do not agree that the L ozd hath power over the Lunatiques land without 

a Cuſtom, fo2 the imitation of the Kings power over Freeholds makes not con 

fequence, fo2. though J take the Stature to be but an affirmance of the common 

hw in the caſe of the King, pet the cotlaceral incidents of eſtates, — 
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Aſſumpſit by a man 

| to a woman to leave 
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6 Baron and feme 
Pr their intermarriage 
[ | extinguiſheth per- 
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„ „ whether this action 
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i It was not moved 


Zenancy by the Courteſie, Wardſhips, and the like, are not without ſpecial 


Cuſtom | 
' Bidwell verſus Catton. 
H. 15 Jac. Rot. 1765. gw 


I Idwell an Attoznep, bought an Action of the Caſe againſt Catton Exetutoꝛ ok 


Reve, aud counted, that whereas he Had in Michaelmas Term 14 Jac. pꝛoſe⸗ 


cuted an Attachment of p2iviledge againſt Reve the Teſtatoz Reto2nable in Hill. 
Term, the Teſtato2 knowing of it, in conſideration that at his requeſt, the Plaintik 
would fozbear co p2oſecuce the ſaid wꝛit any further againſt the ſaid Teſtatoz, the 
Teſtatoꝛ did p2omile to pay him fifty pound, and then averrs, cc. And after a ver- 


dict-it was excepted in arreſt of Judgment, 885 
Firſt, that it was not alledged, chat the Plaintiff had any juſt Cauſe of 
Secondly, That this Action fill remains. - - 

Thirdly, that this kind of Action would not lie againſt an Executoz, becauſe it 


is not in the nature ok a debt. 


- Fut the Court nevertheleſs gave judgment; Foz firſt, ſuits are not pzeſumed 
cauſeleſs,and the pꝛomiſe argues Cauſe in that he deſired to ſtay off the ſuit. Quære 
if the Defendant had averred that there was no cauſe of ſuit. 

Secondly, though this did not require a diſcharge of the Action, yet it requires 
a:loſs of the w2it, and a delay of the ſuit, which was both benefit to the one, any 
a:loſs to the other. | £ 


Thirdly, it was agreed, that if the Teſtato2 p2omiſe to build an houſe, oz to do. 


ſome ſuch Collateral Act that an Aſſumpſit upon that will not lie againſt the 


e: Executoz. Eut the Court held an Action of debt would well lie againſt the Teſta⸗ : 


to2 foꝛ the fifty ſhillings being a ſumm of money due upon a Contract in which he 
received quid pro quo; fog the fozbearing of a ſuit is as beneficial in ſaving, as 


'-- ſome other things would have been in gaining. And 17 E. 4. If a man pzomile 
en Chirurgion money to cure a pw2 man, he ſhall have an Action ok debt faz it. 


Smith & Uxor, verſus Stafford. 
Hill. 15 Jac. Rot. 926. 


-A Ndrew Smith and Anne his wife were Plaintiffs againſt Richard Stafford the 
A Executoꝛ of Jeremy Stafford, and declared that upon ſpeech of marriage had 
between Anne and the Teſtatoz, he p2omiſed that if ſhe would marry him and 
he died befo2e her, he would leave her wozth an hundzed pound, and then lays that 
the did marry him, and that he died and left her not wozth an hundzed pound: 
upon Non aſſumpſit, and Uerdict foz the Plaintiff, it was moved in arreſt of judg-. 
ment that the pzomiſe was releaſed by the marriage -in law, Againſt which it 
was objected, that this Action could not riſe during the overture, fo2 it was not 
to be perfozmed till after the death ok him which made the pꝛomile, which is 
true, but pet it is a p2omile pꝛelently, and befoze the Act came to be perfo2med, 
ſo the lieu, and binding of the pꝛomile is already in fo2ce, and therefoze without 
doubt the woman might have releaſed it befoze marriage by the wozd Pꝛomiſe, 
not by the wozd Action,ank what might be releaſed actually the marriage releaſeth, 
Df Hill. 5 Jac. Rot. 132. in the Kings Bench, Belcher and his wife b2ought an 
Action of the Caſe againſt Hudſon, upon a pꝛomile unto the wife, that if ſhe 
ſhould marry one Maſon at his requeſt, he would give her after Maſons death foꝛty 


ſhillings, the Defendant pleaded that Maſon after marriage did releaſe unto him 
all and all manner of actions, as well real as perſonal, and mixt plaints, debts, 
£,--1£ 242 Contentions, claims, challenges, controverſies, variances, and demands, c. And 

pet judgment was given foz the Plaintiff, Foz never any one of theſe wozds will 


, „ xeach it; the caſe was compounded, ſo no judgment was entred, And J was of 
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opinion that by the marriage the pzomiſe was diſcharged (the husband * 
* the 


8 


1 
| 


| Cty bꝛought an action of Covenant againſt Woodward, and declated that covenane, 


-  p2entice ſhould imbezel from him within thzee Poneths after Requeft, and then 


- after p2of as after requeſt ; whereas the Plaintiff had averred no p2of in the De⸗ 1 


Crookhay verſ2 


— Woodward. 217 ) 
the perſon liable) though it were true that the action was not accrued in his time, Lua, VALLE F 
and though by this means the pzomiſe muſt be ab initio, (as a like bond ſhould be ) — 2 


inutile, which moved the other Judges to be of another mind. But the Rules of I 
Law muſk not be guided by the impꝛovidence of others, 4 


Crookhay verſus Woodward. 
H. 15 Jac Rot. 2001. 


the Defendant by his Deed ſhewed in Court did covenant with him, chat he 
would ſatisfie him all ſuch ſumms of monep, cc. as Joſias his ſon the Plaintiffs Ap- 


lays the imbezelling and Requeſt, ac. The Defendant payed Oper of the Deed, 
which was entred in hæc verba, and there the Cdvenanc was to ſatisfie-within thee 
Moneths after Requeſt and due p2of made of ſuch imbezelling, whereupon the De- 
fendant twk iſſue, that Jofias the Appꝛentice did not imbezel, and it was found foz 
the Plaintiff, to the damage of And now it was moved in Arreſt of judg- 
ment by Chibborn, becauſe it appears by the entry of the Deed, that the Plaintiff 
ought not to have bzought his action till the thzee moneths were incurred, as well 


claration, and this exception was allowed as effectual as if the Defendant had de- 
murred ; fo2 the whole Caſe appears to the Court by the whole Reco2d whereof 
the Deed entredis part, as fully as if it had been in the Plea, | 
Eut the great queſtion was, Pow this matter of pzof ſhould be underffod in Proofhow to be un. 

Law, whether a prof in Court judicial, oz pzof out of the Court, and how it derſtood in Law. 
ſhould be made 2 And firſt, it was agreed by the Court, that the woꝛd p2of gene- 
rally laid, ſhall be underſtod a pꝛof judicial, by Jury, confeſſion, oz demurrer in 
Court; It was alſo agreed, that if the fozm of p2zof were appointed in the wziting 
otherwiſe, that ſhoulv p2evail, as in Golds Caſe ſapra, oz if it were upon p2of 4 
made by certificate, as is uſed fo2 Travellers; oz by witneſſes befoze two Alder⸗ 
men, oz the like, which appears cannot be judicial: which pzof ſhall be ſer down 
in the Plea, with all the circumſtance, and then it ſhall be put in diſcretion of the 
Court, to judge whether that pꝛof were competent accowding to the meaning of the 
vaiting. And ſo no new p2of ſhall be made in the p2eſent action, and being bꝛought 

efoze he ought to have remedy he can have no judgment as in the Warrantia 

hartæ he may. Eut in the p2incipal caſe, becauſe the woꝛd p2of is left at large, 
and may be made in Court judicially in an Action bzought againſt the Appꝛentice, 

efoze the Action bzought upon this Covenant made by another; it may very well 
in this caſe be taken of a p2of by trial in Court, and fo is every way againſt the 
Plaintiff, that hath bzought his Action of his own ſhewing befoze he had cauſe, and 
fo is judged againſt the Plaintiff in this Caſe, | 

Note, that a Warrantia Chartz, 02 a Writ of Mean may be b2ought befoze the 

party take loſs 3 But yet he hath Cauſe of chat Action when he bzings it, which 
is that having a Warranty 92 Acquital he ſues Quia timet to eſtabliſh the ſame by 
judgment, to bind the land of the Wlarrantoz, cc. pro loco & tempore; which 
kind of Action is but p2oviſional, not pzeſently remedial, but after by ſcire fac. but 
the Action of the p2incipal Caſe being remedial and like unto the Caſe of a pzof, 
pf a ſurmiſe per Teſtes, the Court judgeth whether it be lullicient oꝛ not. 


Farley. 
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Marley ver Howard * Kid 8 Bamtre ve. 


218 Beckwith. J Sallell. Chineley. S Ifted, &c. 
Obligation. IWarley verſus Beckwith. 
| Hill. 15 Jac. Rot. 93 1. 
Arbitrement leaving 2 upon an Obligation of fozty pound by Warley, againſt Beckwith; the 


matter in ſuſpence. 


Deceit: 


Executors pleine- 
ment adm. ſpecial. 


Judgment, 


Debt. , 


condition was to ſtand to the Award of Gibſon and Barwick, to be made ante 
Feſtum Sancti Andrez the Apoſtle, The Defendant ſaith chat they made no Award, 
the Plaintiff ſaith that the Arbitratozs afozeſaiv, reciting divers ſumms of money, 
alledged by the-Plaintiff, to be due unto him by the Defendant, #c. Cn the 18 day 
of November did oꝛder, that the Defenvant (inter alia) ſhould pay nine pound to 
the Plaintiff, And further, that if the afozeſaiv Defendant, at, oz befoze the Feaſt 
of S. Andrew the Apoſtle then next following, ſhould befoze the ſaid Auvitozs, oz 
either of them, diſpzove the payment of any of the ſeveral ſumms afozeſaid, oz 
any part thereof ; then ſo much ſhalild be deducted out of the payment of the ſeveral 
ſumms afozeſaid ; and upon iſſue, that they made no Award, after verdict fo2 the 
Plaiutiff it was moved that the Award was not ſufficient, & Curia adverſare vult, 
whether this reſervation ſhall fruſtrate all reaching to the Award, oz whether the 
Award ſhall fanny, and the reſervation be void. 


Howard verſus Salkeld, 


om William Howard having a judgment in a Ceſfavit againſt Thomas 
Salkeld Eſquire, the Tenaut befoze Execution bzought a Mrit of Deceit, 


=o 
o 


and becauſe that wauld not tay Execution, he bzought alſo a Writ of Erroz ; and 


though both thefe waits tended to avoid the judgment, pet becauſe they were upon 
ſeveral reaſons and reſpects, they were both allowed, 


Eid verſus Chineley. 
Tr. 15 Jac. Rot. 2219. 


Ebt againſt Executoꝛs who pleaden thze judgments of an hundzed pound x 
piece, and that he had paid fozty pound in full ſatisfaction of two of the jung⸗ 
ments, and that he hath not noꝛ had, #c. præterquam, 8c. the ſaid fozty pound and 
twenty pound moe, which is not fufficient to pay the other, whereupon the Plain⸗ 
— — and adjudgen fo the Defendant, foꝛ it is a pleinement adminiſter 
pecial. | 


Bamirey verſus Iſted. 
N. 15 Jac. Rot. 3149. 


Stat. 2 E. 6. for not D Awtrey verſ. Iſted. Debt upon the Stat. of 2 E. 6. foz not ſetting; out Tythes; 


ſetting out Tythes. 


SPerv N, 


Judgment. 


- the Defendant pleaded Nihil debet, and adjudged a god iſſue. 


Cheſter & Uxor, verſus S. George. 
"3D Hill. 15 Jac. Rot. 1972. 


* and his wife brought an Attion of Treſpaſs againſt S. George: the 


Defendant.pleaded that another S. George was ſeiſed and died ſeiſed, cc. and 
it came to him as heir; The Plaintiff replies chat befoze, #c. one Burgen was 
ſeiſed and made a leaſe to one Marſhall, who died Inteſtate and the Adminiſtration 
committed to the wife Plaintiff, and traverſed the dying ſetſed, and found fo2 the 
Plaintiff, In Arrelt it was moved, that the Plaintiff ſhould have ſewedthe Letters 
of Adminiſtration ; but the Court gave judgment foz the Plaintiff, becauſe his 
poſſeſſion, which is affirmed in the verdict, was his Title, and the Adminiffration 
was but an inducement to the Traverſe. 


Drury 


„ 


Drmy _— Sibjll Tardly verſ. Guffy verſ. 7 Bland. k 2 | 


Fitch. Sir Arthur Ingram. Pindar. Caſe, &c. 219 
Drury againſt Fitch, Caſe, , Wes. HE. f 
Hill. 15 Jacobi. 4 


: DI bought an Action of the Caſe againſt Fitch, foz theſe wozds, J arreſt Action for words, f 
7 you foz felony, and at the Trial, the Plainceff was Pon⸗ſuit. And now arreſt thee of felo- 
it was ſaid by his Council, that the Defendant was to have no Coſts, becauſe the Y* . F 
woꝛds were not Actionable, and ſo judgment was to be given againſt the Plaintiff coſts againſt the | 
7 fo2 that and not fo2 the Non-ſuic. And it was ſaid that he had been ſo ruled in the Plaintiff upon his 
8 Kings Bench: Eut J was of a contrary opinion, foz the wozds of the Law are Non-ſait, where there 
Plain and general, that the Defendant ſhall have Coſts upon the Non-ſuit, and the vo cauſe of fir. 
vexation is the moze groſs, if there were no cauſe of Action, fo2 elſe a man might 
| ſue with moze ſafety, where he han leaſt cauſe : And ſo Coſts were adjudged, 


_ Sibyll Tardley verſus Sir Arthur Ingram. Aſſumpfit. 
, Hill. 15 Jac. Rot. 943. 

Ibyll Yadley bzought an Aſſumpſit againſt Sir Arthur Ingram, aud declared that Conſideration to 
8 Dir Edward Grevill was indebted unto her one hundzed and ſixty pounds, and > e 
that the told the Defenvant that ſhe would arreſt him for it: whereupon the Defen- „dt, noc fiying 
dant upon conſideration that ſhe ſhould at his inſtance fozbear, did p2omile to pay how long. 
her ſo much, as ſhe ſhould p2ove due unto her by the laid Edward: And 
that thereupon ſhe did fozbear until this time, and though one hundzed and ſixty 
pound. were due, and ſhe can well p2ove it, yet the Defendant hath not paid her 
and upon Non Aſſumpfit, it was found foꝛ the Plaintiff, and after the Arreſt it was 
moved, that the conſideration was not ſufficient,becauſe there was no time of fozbear- 
ance pꝛovided, foz ſo it might be a minute; but J ended the Cauſe by compoſition, 


Guffly verſus Pindar. 


'A Reco2d of a P2ohivition was ſhewed by John More Serjeant, Paſche 14 Jac; Diſmes for the Tythe 
Rot. 1918. between Guffly Plaintiff, and Pindar , Parſon of Mottes-font, of Willows, and 
in the County of Southampton, foz Tythes of Willows upon-ſurmiſe chat they were pile fer- Tir 
are of uſe, as Timber in that Country: Ik Willows grow within che ſcite of an ber che : 
houſe, it is waſte to fell them, pet if they be felled, J hold they ſhall pay Tythes. 
Note the reaſon, 


Blands Caſe. Caſe; 
Paſ. 16 Jac. Rot. 444. 


CLE Bland bꝛought an Action of the Caſe againſt A. B. foz ſaying that he was Action of words, 


indicted foz felony at a Seſſions holden at And did not averr dean — 
that he was not indicted, and after a verdict foz the Plaintiff judgment was ſtayed, ring — 
becauſe there was no — ut ſupra It was alſo queſtioned foz the very indiged. 98 
| ile e 
wozds, becaule an Jndictment is but a ſurmile agel. r ee IP 
 Crittal verſus Horner. Caſes 8 
i bzought an Action of the Caſe againſt Horner, foz ſaying that he had Coro dif: eee 2067 
caught the French Pox, and hadcarried them-home to his wife, and had judg- S 4/70. 


ment: The ſlander is not in the wicked means of getting them, but in the odioul⸗ Ell e. . e., 
nels of the infection, as a Leper. LAM EE. 40d 
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ll 1 oy " Claſebrooke were Wrenhons Anne Needler verſ. T 


was not willing to accept, becauſe the Defendant had ſome power with the She- 
riff, befoze whom the inquiry of damage ſhould be. Whereupon though all the 
Pꝛothonotaries ſaid , that they had never ſeen a Confeſſion refuſed, if it were 
offered befoze the Niſi prius ſealed, yet the Court did in their diſcretion refuſe it 3 
as well as becauſe the wounving was grievous, as to avoid erroz, | 


Star-Chamber. ns = FVreubamt Caſe. 


Star-Chamber for Elverton Atoꝛney⸗General infozmed in the Star-Chamber, ore tenus ageinſt 
922 V John Wrenham foz a Complaint by him exhibited againſt Sir Francis Bacon, 
cellor. L.92d Chancelloz to the King, in a bwk containing a ſcandalous cenſure of a Decree 

made by the laid Lo2d Chancelloz againſt him, foz one Sir Edward Fiſher. In 


the Sentencing of which Cale it was reſolved by the whole Court, that it was 
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[} Iris lawful to com- Iawful fo2 any Subject to petition to the King foꝛ redzeſs in an humble and modeſt 
130 plain to the King of manner, where he finds himſelf grieved by a Sentence oꝛ Judgment, foz acceſs to 
Hr zjuſtice. the Soveraign mult not be ſhut up in caſe of the Subjects viſtreſſes ; but on the 
Het! other fide, it is not permitted under colour of a Petition and refuge to the King, 
Tt. | to rail upon the Judge 92 his Sentence, and to make himſelf Judge in his own 
ih | Caule, by p2ejudging it befoze the rehearing ( fo2 which his ſuit to the King 
| E- | ſhould be) which Wrenham in this caſe did thzough his whole bok, with the 
1 molt deſperate boldneſs and deſpightful and virulent wozds that was poſſible. It 
{ i | -- was alſo reſolved that the Juſtice of the Decree was not to be queſtioned in this 
it | caſe, fo2 that was not the point now examinable, though in that it did appear that 
Tl | ; he had done my Lo2d Chancelloz much and great wzong. Do he was cenſured a 
1 : Thouſand pound fine. 
14 This argument, was, Anne Needler verſus Biſhop of Wincheſter. 
i it Tr. 16 Jac. Hill. 12 Jacob. Rot. 1844. 
14 | 
0 [ | eh ce Nne Needler bought a Quare Imped. againſt the Eiſhop of Wincheſter, 
Nt IT « and George Needham Clerk of the Uicarage of Horley in the County of 
1 Surrey. ce Surrey, and declared that one Robert Briſtow was ſeiſed of the Parſonage of 
1 1 <« Horley, whereupon the Advowſon ok the Uicarage belongeth, and that the Ut- 
it 5; cc carage avoided by the death of one Lucas; and that it was then in the hands of 
Wh The Stat. 31 H. 8, of © Nueen Elizabeth, by the Mardſhip of Robert Briſtow, the ſon of the firtt 
t i 1 Monaſteries, the © Briſtow, who pꝛeſented William Browne, and ſo conveys the Parſonage ad 
M31 clauſe - confirma- cc quam, &c. by divers mean conveyances to one James Cromer in fee, and that he 
16 = — che Ring: ce the firſt of January 1901. did grant unto Francis Foxton, the next avoidance of 
1 there expounded at the Uicarage 3 who granted the lame unto Henry Needler, and the Plaintiff then 
1K large. ce his wife : and that Henry — = = that it ſurvived unto = and then 
4 „„ the Church became void, by the death of William Browne Jncumbent, and ſo 
| leere, ys 4]. « it belonged unto her to pꝛelent: This being the next avoidance after the 
| AUG. L., © grant to Foxton. Needler pleads in barr as Parſon imparſone of the Ui⸗ 
| 9 Se. Z ce carage, and ſays, that Ring Henry 8. was ſciſed of the ſaid Parſonage of 
i 4 « Horley, ad quam, &c. And that he died ſeiſed of it, and ſo makes the deſcent 
þ | « to King Edward the 6. and Queen Mary, and laſtly to Queen Elizabeth; by 
35 | ce fozce whereof ſhe was ſeiſed in fee, and ſo ſeiſed , ſhe p2eſented firſt one 
N | << Lucas, and then the ſaid William Browne, and now upon the death of _— 


"t- 220 < WY : i 
I! Y Liveſey. i Caſe. Biſhop of Wincheſter. 3 
Fattery. Claſebrooke verſus Liveſey. 
[1 Paſc. 16 Jac, Rot.2313. 
j Confcſhonof Aion Waſebrooke an Attozney, bꝛought an Action of Battery, ct. againit Liveſey, 
— * in the County of Wigorn : The Defendant pleated not guilty, which * 
entred. And now the Defendant would coufeſs the Action, which the Plaintiff 
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ee the King pꝛelented him the Defendant : At whoſe pꝛelentation he was infficucey 
ce and inducted, and traverſeth without that, that Robert Briſtow the father, was ſeiſed 
< of the ſaid Recto2y, ad quam, &c. as the Plaintiff had alledged; whereupon iſlue is 
ec taken, and the Jury find a ſpecial verdict, thus: | 

That one Robert Southwell, and Margaret his wife, were ſeiſed to them and the 
heirs of Robert, of the Recozy of Horſham, in the County of Suſſex, and the 10 
day of May 31 Hen. 8. by the derd of that date did give the ſame Recozy, cc. to 
King Henry the 8. and his ſucceſſozs, And that King Henry the 8. being ſeiſed of 
this Rectozy of Horley, ad quam, &c. by his Letters Patents bearing date 2 1 Julii, 
31 H. 8. In conſideration. pred. Rectoriæ de Horſham, & c. per pred. Robettum 
Southwell, & Margaretam cidem nuper Regi hæredibus & ſucceſſoribus ſuis, dat 
conceſſ. de gra. 8c. dedit & conceſſit præd. Roberto Southwell & Margarete, the 
ſaid Recozy of Horley : andthe Advowſon of the Uicarage, inter alia quæ nuper 
monaſterio de Horley in eodem Com. de Surry modo diſſolut. ſpectabant, & pertine- 
bant, Habend. to Southwell and his wife and the heirs of Southwell. And that 
afterward, that is to ſay, 26 day Julif an. 31 H. 8. and not befoze, the ſaid South- 
well and his wife came into the Chancery, and did acknowledge their ſaid Deev; 
which Deed was afferwarvs duly inrolled. And then they find a convey 


ance of, the Parſonage of Horley, ad quem, & c. to the ſaid Robert Briſtow and his | 
- heirs, and ſo conclude the verdict : That if the Court ſhall judge that Robert Briſtow 


the father were ſeiſed in fee, then they find that he was ſeiſed in fer. Et f contra, 
then e contra. - 4 

And Jam of opinion that Briſtow was ſeiſed in fee, and conſequently that juvg- 
ment ought to be given foz the Plaintiff, 

The points are two. 5 5 N 

The firſt, whether the conſideration in the Kings Gꝛants were true, and god in 

The ſecond, whether the Kings Gzant were god, be it that the ſecond conſidera- 
tion were true oꝛ falſe, god 02 not god. 5 | 

The firlt point foz moze clear diſtinction J will divide into two. 

The firſt, whether the conſideration were god, if the husband had been ſeiſey 
alone, and the Kings Gant had been made in conſideration of his Gant alone, and 
ſo no other fault but that his gift hach not been then inrolled: And J think it hay 
been god even by the Common Law, 

The next, whether the joyning of the wives grant to the husband, in the point of 
the conſideration hath made the conſideration falſe, And J think it hath, and that 


neither to be cured by the Common Law, noꝛ by any Statute, that is, the conſidera- 


tion cannot be made a god and true conſideration, - | 

To the ſecond point, J hold the Kings Gant ſufficient, notwithſtanding that the 
conſiveration be falſe and void, and that only by the help of«he Statute of 31 Hen. S. 
and this J hold to be clear and out of doubt. 

As to the firſt point, che Caſe is, That Southwell and his wife, being ſeiled of the 
Parſonage of Horſham ts them, and the heirs of Southwell did grant the ſame to 
King Hen. the 8. and his heirs by their deed, 10 Maii an. 31. and then the King by 
His Letters Patents 21 July anno 31. did grant this Parſonage of Horley (where- 
unto this Advowſon of the Uicarage belonged) to them and the heirs of Southwell, 
in conſideration of the Parſonage of Horſham, &c. given and granted by them to 
him, not ſaying by deed, no2 by what means. Is 

Then after 26 ſuly an. 3 1. the ded was acknowledged by Southwell and his wife, 
and inrolled ſecundum formam Stat. | fe 

Upon this caſe J am of opinion, that though the. deed to the King were not 
acknowledged, no2 inrolled at the time of the Gzant made by the King, yet the 
relation of the inrollment and the operation of the Law ſhall make the conũde⸗ 
ration true in effect and ſufficient, as touching the husbands eſtate, and the King 
not deceived ; which is the true reaſon that makes a Patent void, when the 
King is deceived in the real conſiveration that moveth and cauſeth this Gzant 3 
Foz when the king makes a Gꝛant by the woꝛd ex mero motu, and- pet expꝛeſſeth - 
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Confidetations in 
— Kings Grant at 


ge. 


Inrollment of a 
deed to the King, 
how it relateth. 


A 


Stat. 31 H. 8. 


real conſiderations moving his grant, which is falfe : Now ( ſince theſe are con- 


traries and cannot ſtand together) the Law ſhall judge upon the expꝛels conſidera- 


tion, and ſhall not regard the clauſe of the fozm ex mero-motu which is Clauſula 
Clericorum, but ſhall reject that, as the Court doth the opinion of the Jury, when 
they find the fac and conclude upon it contrary to law, as in Aimy Townſends caſe, 


& 9 H. 6. iſſint nient ſon fait. 1 | 

Now foz the conſiderations they may be falſe, and yet not defeat the grant; as 
conſideration of money paid, oz conſideration of - ſervice, 37 8. B. patents and 
D. Saviours caſe, Coke lib. 10. 67, 68. 

The reaſon is not, becauſe the King is not deceived verbally, but becauſe the 
Law doth not effem ſuch a deceipt, ſo weighty oz material, as to deſtroy the 
grant, much leſs here where the King is not deceived at all in effec ; Fo2 the 
King hath the Parſonage of Horſham, 8c. and that by the grant of Southwell, 
which was made befoze the Kings G2ant, and muff be ſo pleaded, as made, 
10 Mail. | | 

And though it be true, that was not compleat, no? perfected foꝛ want of inroll- 
ment, at the time of the Kings Gant, pet when the inrollment came upon it, it 


takes his effect, neither from the inrollment noz by it, but from and by the firſt Act: 


And therefo2e between the parties it ſhall bind to all purpoſes ab initio,though this 
be in a collateral reſpect. > ty | ; 

And therefoze, J am of opinion, that if J give my land to the King by de&d, and 
after charge the land, and then J levy a Fine to the King of the ſame land, and 


then the ded be inrolled, that the-King ſhall hold the land diſchargev. And Hinds 


Caſe is not like, foz there the latter conveyance pꝛevails, becauſe ic extinguiſhech 
the uſe, without which the bargain and ſale wozks not. So 1 Hen. 7. 31. a Feoff- 
ment is made to one foz life, the rem. to the King, the rem. ſhall take effec, though 
the inrollment follow long after. So in Hall and Winckfeilds cafe, a Recognizance 
acknowledged befoze me, in the vacation at Serjeants Inn, being inrolled the Term 
after was ruled, to bind from the acknowledgment. i 1 

So P. 15 Jac. Bull ſold to Dimmock the Manoꝛ of Pipe, Dimmock died, then the 
d&ed was inrolled, pet it was reſolved that the heir ſhould be in ward. 

So upon the caſe of 38 E. 3. 11. of a Feoffment within the view and entry af- 
ter; and Bullocks caſe, 17,Eliz. of a Feoffment df land uncertain with election. 
Foz theſe are not, no2 cannot p2operly be called fictions of Law, but are real Ads, 
rompounded of ſome ſimples, which make not a compleat oz intire Act, till they 
come together, and then they make one perfect Act wozking by their nature ab initio, 
even as others do that are in their nature ſingle : But thoſe things are pꝛoperly 
fictions in Law, that have no real eſſence in their own body, but are lo acknowledged 
and accepted in Law, fo2 ſome ſpecial purpoſe, as Littleton tit. releaſes. e that 
hath aliened hanging the Writ, may as long as that wit hangs, accept a releaſe 
of the Demandant; ſo may a vouchee, after he hath entred into the warranty: Foz, 
though they be not tenants, pet the Laws and the parties have allowed them as 
tenants, inter ſe, foꝛ that ſuit. So 38 E. 3. 29. an infant in ventre ſa mere may 
be vouched, 

But if the husbands grant could not be made true by Common Law the Stat. of 
31 H. 8. of Monaſteries could not help, becauſe that grant by the husband, was 
made, as in the caſe appears after the Parliament began, which was 28 Aprilis 
31 H.8. and the Statute only extended to grants made and paſled ſince 4 Feb.27 H.8 
which mult be underſtod, befoze this Parliament 31 H. 8. foz it is true that a l 
Acts of Parliament have their effects from the beginning of the Parliament, oz ſe- 
veral ſeſlion of Parliament, as it is 1 3 H. 8. B. Parliament 86. in Partridge 
and Crokers caſe, Plow. 79. except the Act it ſelf appoint another term, from which 
it is to take his eftec, | 

But the Stat. 34 H. 8. will help it, foz that extends to all grants made to the 
King, from 27 H.8. till that Parliament and ſeven years after, and helps (amongſt 
other things) want of inrollment, 

Againſt which it was objected wittily by my bzother Finch ( SR my 

other 
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bzother Hutton allo inclined ) that this Deed was inrolled long bef62e the Sta⸗ 
tute, and ſo holds its perfection bythe Common Law, and therekoze neither needed 
. noz could have any aid by this Law, as a Deed not inrolley, 
0 Kut to this, J anſwer, that there was a time when it was nit in and 
5 this Statute makes the Deed god and effectual, accozding tb the ntatting on. the 
- . beginning, when it was not inrolled, and is all one -fo2 this caſe, as if a Statute 
1 were made in general, that all Gzants by the King ſhall be goh without enroll- 
4 ment, and then a Gant is made; it is ipſo facto god, by the Statute to all pur- 
— though intollment follow, by which it would have bern gwd without the 
ute. | hi ed _ 
And though this Gzant were gon by the inrollmefe befoze the Stätute; pet it 
was not ſo to make the conſideration true at the time of che Kings Gꝛant, foꝛ want 
of inrollment then; but, that is the wozk of this Statute to make it ſo god, and 
to that purpoſe. | f „ . 
Eut nom foz the womans Act, J am of opinion that the conſideration can⸗ 
not be made god and true, neither by any rule of Common Law, noz by any Sta⸗ 
tute. i . 134180. 

Foz firſt where it was objected that ſinte the wife han but an eſtate fog lite in.the If the wife had had 
thing granted co the Bing, if either the husband ſurvided, oz the bj difagrepy do cſtace ar all, nor 
d the effate,theKing was co enjoy the land abſotutely,by che gränt of the husband 1 am of opinion her 
F alone, without the wife, as well as if he han joyned in the Fine, aud it doth not 
4. appear that ſhe ever did oꝛ could impeach the Rings eſtate. | 


t void joyning could 
not have hurt. 


To this J anſwer, that the conſideration muff be taken as it is, Uhich is not in Ge. fel, Hale. 
confideration that the King ſhould enjoy che land, but in conſideration "ho the huſ- 4 , 
band and wife had granted it to the King, which in chis caſe is not true; Foz the 1 
wives grant is utterly void, but if it had been a grant, though deſeaſible it might f 
incline to allow it god. | | ; 


As if the King in conſiveration of land conveyed by I. S. to the Lozd Treaſurer 
foz the Kings uſe, ſhould grant to I. S. and the land convey d bp I. S. were gotten 
by diſleiſin, and the viſleiſee ſhould enter upon che 1 050 Treaſurer, pet the Bings 
G2ant ſhall ſtand god, foz the conſideration was true, and you mit not ſtrain it 
beyond the wozd, by any imaginary: intent; Foz elle if the land were eviced hy a 
wait of right, the reafon were all one, and the conſideration doch not intend a 
general warranty, | ö | = | 3 

And therefoze in the cafe of Alton Woods where the conſideration was the ſur- 
render of Letters Patents by the husband and wife of an eſfate of Free-hold, it was 
reſolved tobe god, though it did appear that the wives eſtate could not be ſurren⸗ The king in his pa- 
d2ed, which might be thought the Kings tutent mental, but is not the erpꝛels legal tent deceived in his 
intent; It was the Kings final intent to have the land by the ſurrender, but he final intent. 
required only a means which he had and that was only in utile. 3 RE 

Again, where it was ſenſibly objerted, that the King was not deceived in the The King deceived 
matter of Fac, but in the effect of Law how the wives grant ſhould wozk in Law, in judging the Law. 
& ignorantia juris non excuſat. and then the caſe ſhould be no other than as if the 
King had ſaid, Southwell and his wife have made me a grant, which is indeed void 
in Law, as to the wife ; pet in conſideration that they have granted me the land, 

J grant unto them the Parſonage of Harley, cc. 
To this J'anſwer two ways. | ONT; 
Firſt, that foz ought appears to the Court, the King is deceived in the Fack: Firſt anſwer, 
Foz his Gzant is in Conſideratione pred. ReQtorie de Horſham, , $ec. per pred. 
Southwell and his wife, eidem nuper Regi dat. & conceſſ. o it refers to a grant. KH 
— general which might be by Fine and not by Died at all, much leſs by this 

ted. 5 ; 

Py ſecond anſwer is, chat though the King be deceived hut in Law, yet that will Second anſwer, 
not p2eſerve the Gꝛant; Foz it is not only the fraud of the party that fruſtrates 
the Gant 3 as a punifhnient of his deceic : But if it appear in che body of the 
— that the King errs in his judgment to his pꝛejudice, that will make the 

zaͤnt void. | | 


Therekoze 
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Therefoze 18 H. 8 Brooke Patents 104. If the King gives lands to one and 
his heirs males, it is judged in the Exchequer Chamber to be utterly void, pet it 
is but erro? in law, ( taking that fo2 an eſtate in tail, which is by the Law a fee- 
ſimple ) and Alton Woods caſe lib. 1. the King being tenant in tail, the reverſion 
to himſelf in fee, gave the land to Walſh in tail. This was adjudged void, not 
becauſe the eſtate was miſtaken, as in the other caſe 18 H. 8. but becauſe the King 
did err in the fozm and manner of the eſtate, intending that entire which could not 
be ſo. And Gawdy is there of opinion, that though the King had reciced his 
divided eſtates, pet it could not have Vettered his Gꝛant. Unto which opinion the 
two Chief Juſfices did alſo agree; and pet then he had taken knowledge of the 
— _ had only miſconceived the Law, that his Gzant might nevertheleſs woꝛk 
inttrelp. 8 l Ge 

And the Low Chandos caſe, Co. lib. 6. 5 5. is not contrary. The caſe is, that 
Ks. H. 7. gave the Panoz of Blunſden to Giles Candos in tail, and then the King 
reciting that he had ſurrendzed his ſaid Patent, by fozce whereof che King was 
ſeiſed in his demeaſne as of fee, gave the ſaid Manoz to him and his wife; and it 
was holden that this Gzant was god in Law, to paſs the reverſion in fee only; 
whereof two main reaſons were given. Firſt, that leſs paſſedthen the King meant, 


That is, the reverſion in fee inſtead of the whole eſtate in Fee. . Secondly, that it 


was not made part of the conſideration of the Gzant, and therefoze if che Gꝛant 
Had been in conſideration that by the ſurrender of the Patent, the King had been 
feiſed in Fee, fn poſſeſſion, he had granted it again, cc. it would have been void, 
and then it had been like the pꝛincipal caſe here. / | 
And the ſame reaſon that ſupplies the Kings igno2ance of matters in fac, will 


he ftudies a greater Art, ſc. Arcanum regni, the Art of Regiment, which is Ars 
Artium, and contains all Arts, as the Commonwealth includes all pzivate ſocie⸗ 
ties, | 

| Tu regere Imperio populos Romane memento, | 

Hz tibi erunt Artes, pacique imponere morem. 


The wives grant not Ag touching the meaning of the Statute to this purpoſe-: The purpoles of theſe. 


made good by any 


Statute, 


Statutes were to eſtabliſh Convepances to and from the King, accoꝛding to natural 
equity ſecundum æquum & bonum, which is Lex legum, without reſpec to legal 
Ceremonies. Eut it was never meant to inable thoſe perſons no2 their grants, 
who by natural .defects o2 diſablements, were either by the Law of Nacure oz the 
Law of the Land diſabled to grant. 

And therefo2e if an Idiot, oz Lunatique, o2an Infant under ſeven years of age 


had made a grant to the King, this Statute had never made them god, fo2 jura na- 


ture ſunt immutabilia. And yet it is true, that if any of theſe had levied a Fine 
to the King, this had bound, even without the help of the Statuce, And Mary 


Laws of Nature are Patringtons Caſe, Co. lib. 10. 42. it binds them alſo fo2 the uſes thereupon declared 


immutable. 


by their Deed, as being a part of the operation of the Fine. 
ut note the reaſon, which is not becauſe the Law binds ſuch perſons, foz 
therein Jura nature ſuñt immutabilia ſtill, but clean contrary, becauſe the Law 
finds them perſons not ſo diſabled, noz admits the averrment of ſuch diſable- 
ment, becauſe it is certified by invincible and diſputable credit of the Judge, 
that they were perfect and able perſons. And ſo here is a Law of Policy that 
doth not cancel the Law of Nature, but doth only bound it in point of fozm 
aud circumſtance, it being better to admit a miſchief in particular, even 
againſt the Law of Nature, than an inconvenience in general; and it is not the 
Law of Nature to admit any impꝛobable ſurmiſe againſt Authentick recozd oz 
evidence. And though it be true that the age of 21 is not ſet foꝛ grant by the 
Law of Nature : pet becauſe that it is by the Law of the Land, ſet as the term 
and period that the Law of Nature judgech of diſability of Pinozs, to give oz 
grant; all Statutes of this Land, ſhall be judged equally in the favour of Pinozs 
even to that age, in imitation of the Common Law except in ſpecial caſes, 
ſecundum quid, as an Infant to contrac foz meer neceſlities, and the age of 5 4 
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fo; their in ſoccage, and the age of 12 and 14, foz marriage of male and female, 
and the like, | | 

So then it is apparent, that it is no Argument, that becauſe theſe might by their 
grants to the King, have bound themſelves ſome way, that is to ſay, by Fine, that 
therefoze by what way ſoever it was done, this Statute ſhould make it gad. Even 
ſo J ſay of a woman Covert, the Law of Nature hath put her under the obedience 
of her husband, and hath ſubmitted her will to his, which the Law follows, Cui 
ipſa in vita ſda contradicere non potuit, and therefoze will not bind her by her act 
joyning with her husband, becauſe they are judged his acts and not hers, ſo, ſhe 
wants free will, as the others want judgment, r 

7 E. 4.15. the wife being ceſtuy que uſe, the and her husband ſold the land, he 
received the money, and they both required the Feoffee to make eſtate to the Uen- 
dee; and yet ſhe after her husbands death was relteved againſt the Feoffee, and 
might allo againſt the Uendee, if he were pꝛivy to the uſe. | 
Pet note that this was in a Court of equity which judgeth ſecundum zquum 

& bonum. Note a conflict of two Laws, of Nature and Equity as it were, but 
the one is pꝛedominant. And yet the Law of the Land foz neceſſities ſake, of 
Commerce and the like, by a Law of Policy, makes bold with this Law of ; 
Nature in a ſpecial-kind 3 and therefoze allows a Fine levied by the husband e. Ae Als 95 * 
and the wife, becauſe ſhe is examined of her free will judicially by an Authen⸗ 2. A. d. . I 
tical perſon truſted by the Law and by the Kings Writ, and ſo taken in aſozt as... - þ 


a ſole woman, as alſo when ſhe comes — by =_ : But _ being but a fiction A, Ae S298 4 
of Law muſt not be extended beyond that, that the Law hath granted as a pꝛivi⸗ 5 i 
ledge, | 5 | 9 | OA. * 


Nay moze, if a woman covert levy Fine alone, as if ſhe were ſole, this ſhall! w . 
bind her foz the reaſon befoze given, that the ſhall not be received to ſay ſhe was / , 24.5- A S. 
covert, though her husband ſhall; and may enter and reſtoze. che land himſelf : 
and his wife both. 17 E. 3. 52. 7 H. 4. 23. Co. lib. 7. fol. 8. Counteſs of Bed- 
fords. Cale, - pL 777 & net et La CA 

KEut no man will ſay , That ik a woman covert would without her husband 
make a witing of her Land to the King, and acknowledge and inrol it, that 
this would be made god by either ok /theſe Laws, becauſe it would be god by 
her Fine, if her husband impugn it not, even ſo the realon holds not in the other 
caſe. 5 — Jr 4 

Ly the cuſtom of ſome Cities and places, an Infant ok 15 years (foꝛ in plead--Cuſtomary Law. 
ing, an age certain muſt be let down, and not left upen telling twelve pence 
o2 meaſuring a yard of Cloth, as ſome Wals are, that the Court may judge it 
an age of diſcretion ; fo2z Cuſfom mult not depzive the Law of Nature) may 
make a Feoffment of his Land lying there. 6 E. 3. 4. 13 E. 3. Fitz. dum fuit infra 
tatem 3. EL . . ; 

Eut i ſuch an Jnfant would make a grant to the Ming by Deed inrolled, this 
Statute would not make it god: Do ik the man and his wife paſs the wives 
land in London, and ſhe be examined (Note, foz elſe the cuſfom were void in 
Law) it binds her by the cuſtom of London. Eut if they would grant their 
land to the King by Deed inrolled in the Chancery,This Statute would not make 

Foz, where an Act is made god by cuſtom, if that be not purſued, it is all one, 
as if there were no Cuſtom, 

To conclude, as this Statute doth not confirm a grant made of that, that is not 
the G2antozs to give, fo theſe weak perſons are owners of the Lands to hold and 
retain to themſelves, but are eſteemed in Law, as not owners to give them away. 
And therefo2e it was a. needleſs explanation in the Statute of Wills that Jdiots 
and the like Gould not be enabled to deviſe, 4 | 

Eut of a grant by cenant in tail to the King, the reaſon is otherwiſe 3 foz there 
is uo inſufficiency in reſpec of natural defect, but a reſtraint by a Statute, where 
the Common Law did inable. 
The Objection that was inferred out of the _— of the Statute, ow 
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wives were excepted, that therefoze they were meant to be bound, moves me 
nothing e Foz ( beſides that is a weak implicite and indirec inference to 
let in ſo great an Ablurdity and incongruicy of Lam) that exception doth not 
reach unto the wives that are parties, that is, to ſuch as joyn in the grant of 
their own eſtates, but to the wives of the parties to the grants, that is, having 
nothing, but of wives title of Dower, which being a ſmall thing and caſual, 
they were content not to fre the Kings effate of; the wozds are (other than 
— parties their heirs) and wives. So they put the wife in rauk with the 

r. | | 
Now then if this conſideration be faulty, as concerning the wife, it will be clear, 
that the Kings Gant will be wholly void: Foz, though the conſideration conũſts 
of divers things: yet it is one entire conſideration ; the King conceiving that he 
had the whole eftate both of the wife and husband, wherein he is deceived, and 
— 2 fo2 his recompence, is not ſatisfied without the whole, like unto an 

change. 5 | 

If a Leafe oz Obligation were read to an unlearned man, as under a condition 
mecedent thus: If I. S. and his wife convey unto you their eſtate, then you Leaſe 
unto them this land, oz are bound, and indeed the Leaſe o2 Bond is only if the huſ- 
baud alone do it: This Leaſe of Bond will be void. Note that a conſideration 
void in part is void in all, M. 15 Jac. Rot. 755. C. B. Swaynes Cafe, The wife 
being tenant faz life, the King in conſideration that ſhe Had ſurrendered Totum ſta- 
tum, granted a new eſtate to her: judged void, becauſe the eftate was not totally 


» ſurrendered as againſt her. 


Now the ſecond great point is thus, Admitting that the grant to the King were 
either touching the wife utterly inſufficient, oz the grant by the husband not ſo 
complete at the time of the Gꝛant made by the King, as it could verifie and 
make god: the confideration, and that conſequently the King was pzejudiced and 
really deceived, and ſo his G2zant were clearly void by the rule of the Common 
Law, whether it be not made god by fozce of theſe Statutes, oz one of them; 
and by which, though the conſideration were totally and really falſe, as this is 


not. | 
Aud J hold that this Gzant is made god not by the Statute of 34: But J hold 


| it clearly god by the Statute. of 3x. Not by 34. becaule it cures but certain ſpecial 


faults, as miſ-recital, non-recital, miſ-naming, and the like, whereof a faulty oz 


falle conſideration is none. _ 
Now touching the Statute of 31. J muff remove certain Dbjections, without 


which J cannot bzing this Caſe within the relief of this Statute. 


Firſt, it hach ben objected, That this Statute is not a general Law in this part: 


4 Foz though it be confeſfed that the Purview of this Law that makes grants to the 


King god, becauſe it is fo2 che benefit of the King is general, as in the Lozd Barke- 
leyes Caſe, and the P2zinces Caſe, becauſe the Pzince cenſetur una perſona cum 
Rege: Pet the Purview, that makes the Gzants by the King god, being to his dil⸗ 
advantage 3 ſhall not have the honour of general notice, which is given to the Laws 
that advauce the Kings god, fo2 the general intereft that all the people have in him 

and in his rights. 
Another Dbjection was, That the Statute did only extend to Ponaſterp lands, 
— this Parſonage and Advowſon of Horley is neither pleaded noz found to be 
uch. 
And to the frſt, J grant that one Chapter of an Act of Parliament may be both 
general and particular, becauſe one Chapter may contain divers Acts and Laws, 
which may be as ſeveral and ſundzy in their natures, as if they were in ſeveral 
Chapters. As it is reſolved in Dive and Manninghams Caſe, upon the Statute of 
23 Henry 6. And therefoze you may plead inter alia inactitatum fuit, which you 
cannot plead in caſe of recovery, becauſe it is one intire body of Recozd, ariſing up- 
on one D2iginal, and ending with one Judgment, which neither is noz can be 

divided, 

And the Caſe of the Chancelloz and Schollars of Oxford is god in this 2 
02 
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Foz, though the Statute of 3 Jac. be general againſt Recuſants, and namely in 
that point, which diſables them to p2eſent 3 yet the clauſe that gives their pꝛelen⸗ 
tations to the Univerſities reſpectively is ſpecial, and mult be pleaded oz found, oz 
elle the Court is not to take knowledge of it: And it is true that this part of this 
Statute gives the Ponaſteries to the King, is one Law, and that other part that 
makes god grants, to and from the King, is merly another Stat. (as it were) and 
the two ſavings fo2 the Duke of Norfolk and the Lozd Cobham in this Act, of 
31 Henry the 8. chap. 13. are particular, | | ; 
Tut J hold both-theſe Purviews of G2ants to be general, inaſmuch as they both 
concert the King in giving and taking, which are relatives, and the Honour any 
Juſtice. of the Ring, in perfozming really the intents of his Gzant, doth as much 
concern him and his people, as doth his p2ofit in receiving and enjoying Gzants 
from them. And this diſtinction as it is without Warrant, ſo it is to mechanical 
and ſavours moze of a Perchant than a King, | 7 
As to the Cale chat hath been citen 2 & 3 Ph. & M. Dyer, 129 between Ibgrave 
and Heydon where in Aſſiſe, iſſue was taken whether lands were contained in 
Letters Patents oz not, which by the Common Law were not contained; but 
by the Statute of 4 H. 8. were contained, The Juſtice of Alliſe would not 
ſuffer that Statute, being not pleaded, to be given in evidence to the Jurp, 
whereupon thep found that the land was not contained. Pereupon an at- 
taint was bꝛought, and the Court would not ſuffer that Statute to be given in 
9 to the Gzand Jury, which was not given in evidence to the Pety 
ury. | 13 
Upon this caſe J hold that the Juſtices ok the Aſſile did err in denying the 
Statute to be given in evideuce: Foz, though it be true that the Court neither 
need noz can take knowledge of any particular Statute except they be pleaded 2 
Foz the Allegata to the Court mult alſo be Recordata, yet a Jury may and muſt Al:gate & probate, 
take knowledge of any particular Kecozd, either Patent, Stat. oz Judgment, if it to che Judge or Jury 
Le given in evidence to them, foz that is their Allegata verbally alledged and pꝛoa⸗ | py 
duced, if it make to the iſſue. Eut it ſems they are miſled by erroz of the old eee. 


boks that held a Jury could not find matter ok Recozd : Even as the like errozy.-/” Z/-:2- . SIS 1 
was ancient, that a ſpecial verdict could not be found, but upon a general ilſue, eee, 
and if this were a ſpecial Statute, then the Judges did juſtly refuſe the evidence ok 4 a Wt 
5 to the Gzand Jury as of any other evidence of Fact oz Reco2d not given to the le. 

ety Jury, } 


JEut if it were a general Law, pet the Judges did diſcreetly and cautelouſly to 
barr it to be given in evidence tothe Gꝛand Jury, becauſe ic was not juſt to attain 
the Petit Jury by that, that by the diſcretion of the Court was concealed from 4 
them: Eut legally it will be hard to quit a Jury that finds againſt the Law either 
Common Law oz ſeveral Stat. Law, whereof all men were to take knowledge, 
and whereupon verdict is to be given, whether any evidence be given to them oz 
not. As if a Feoffment oz deviſe were made to one imperpetuum, and the Jury 
ſhould find croſs either an eſtate fo; life o2 in fee-ſimple againſt the Law, they ſhould 
be ſubject to an Attaint, though no man infozmed them what the Law was in that 
caſe. | 

As to the ſecond objection, that this part of the Statute concerns only Gzants 
made by the Ping touching Ponaſterp lands, and therefoze remedies not this caſe. 
I anſwer it two ways. 

Firſt, that the Statute extends to all lands granted by the Bing: Next thac 

this doth ſufficiently appear to the Court to be Monaſtery land, 
Foz the firſt, though this p2oviſton be in the great Statute of Monaſteries, ( foz 
fo it is) which gives colour to the objection, yet the clauſe to the King is clearly 
of grants of all kinds of land to him, and obtained of divers and ſundzy perſons 
and therefoze the other clauſe ought in reaſon to be as large. 

And that other clauſe foz the grants to the ſubjec, is alſo clearly general, 
and hath no reſtrictive concluſion to Ponaſteries, as hath 1 E. 6. chap. 44. of 
Chanteries, which is erp2eſlp to grants, to and . the King, ok choſe _ 
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of poſſeſſions only, and therefoze obſerve all theſe parts of the Statute 31 H. 8. as 
to this purpoſe. | 

The G?ants to be perfected are ſaid to be under the Gꝛeat Seal, Dutchy Seal, 
and ſeal of the Court of Augmentations ; which laſt ſeal was by che Statute the 
pꝛoper ſeal fo2 theſe lands, 

At names Ponours, Caſtles, ct. which were poſſeſſions of Monaſteries. And 
it hath general wozds of hereditaments of what kind, nature, oz quality ſocver, 
Again, it hath pꝛoviſion againſt want of finving of offices, which are not requiſtce 
— Monaſtery lands by this Statute, which gives them to the King in real poſſeſ- 

My ſecond anſwer is, That though the Jurp find not as of their verdict 
the land to belong to Ponaſteries, yet they find the Kings Patent, which ſays, 
that it was part of the poſſeſſion of the Ponaſterp of Chertſey, and that is ſuffi- 
cient, as in Harpers caſe, Co. lib. 11. 25. ' And if it were not ſo, it muſt tome on 
- = 5408 fide, as there of the wife oz kinſman, ſo called in the Covenant, to raiſe 
utes. : | 

Now the laſt and greateſt Queſtion, (after Dbjections removed) fs this; 
Whether a Gꝛant made by the King by Letters Patents of lands upon a conſive- 
ration real, which is pallen befoze the Patents and is falſe, be made god by the 
Law of 31 H. 8. Chap. 13. 

And Jam of opinion that it is, and foꝛ this purpoſe this Statute is to be conſiderey 
in ic. ſelf; and by conference with other Statutes of the ſame kind, tending to con⸗ 
firmation of Patents, | 5 
1 Firſt, the general purpoſe of this Statute, was to eſtabliſh Ponaſteries in 
the King, by Act of Parliament, howloever they came to him by other means, as 
by diſſolving, ſuppꝛelling, renouncing, relinquiſhing, fozfeicure oz ſurrenver, oz by 
any other means, ct. oz other utiperfec oz queſtionable means, 

2 Nextly, the Law did effabljſh them in the Crown, and pus actual poſſeſ- 

| Tythes, and the 

like exemptions, immunities and other endowments whatſoever, even ſuch as 

were fo peculiar and perſonal, as would elle have periſhed with their body, to 

_ they were firſt appꝛopꝛiate, as App2opziations of Wenefices and the 
ike. | 

This care was to make the lands of Ponaſteries to be the moze deſired of che 
Subject, which was the Kings purpoſe to invite all men to take of them, and to lap 
a bait of riches and commodtorſneſs upon them; but this was only to ing them 


well to the Crown. 


3 Now the next care was to bzing them from the Crown to the Subfeck, with 
as much ſecurity as was poſſible, and that p2oviſion is couched in this clauſe, 
and ts perfozmed in large and ample wo2ds, favouring of a great deal of bounty 
and Royal meaning to the Subject, wherein there is one particular of his favour 
— the Subject beyond that, that is granted to the King in the lame Cale; which is 
this. 
4 The Statute makes god the Gꝛants to the King, only paſſed befoze the Par⸗ 
liament, and ſince the fourth of February, in the 27 year of the King, 

But on the other fide the Kings Gꝛants to the Subjects are made god; not only 
thoſe that were paſſed within the ſame time, but allo thoſe that ſhould be made with⸗ 
in thze years next after : which makes an Argument of great foꝛce, upon all parts 
of theſe Purviews, that the Parliament intended no leſs, but rather moze exten⸗ 
— of favour upon the woꝛds and clauſes to the benefit of the ſubject, chan of the 

ing. 
5 Next, this is a Law of equality between the King and the Subject, and there⸗ 
foze it is to be ſuppoſed to be carried as in an even ballance of Accompt where the 
wo2ds are equal, and therefoze as on the Kings part it is pzovided, that the King 
ſhall enjoy the Lands by him obtained, notwithſtanding mil-recital, oz miſnaming, 
oz non-recital, oz non-naming, ec. and concludes (oz any other matter oz clauſe 
whatſoever in any wife notwithſtauding.) by” 

a o 
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6 Do fo2 the behof of the Subjec the clauſe is penned with as general woz 

and clauſes, and rather to moe advantage to the Subject p W 
Foz whereas on the Kings part the recital is only of the things obtained by the 
Buns either foz money paid, oz foz land, oz other recompence given in fatis- 
on, cc. 
On the part of the Subject it is recited gifts ok his Majeffies-moſt abundant 
grace and godnels, as otherwiſe upon divers and ſundzy conſiderations, ſo free 
gifts are as well ſtrengthened as ſales. 

7 And again, where on the Kings part the particular faults are contained in the 
very body of che Purview foz che King to be cured, though it have alſo a general 
toncluſton, as J have ſaid, | 
On the part of the Subjec there ate no ſpecial faults mentioned in che Pur⸗ 
view, fo? the cure, neither doth the recital rely only upon particular defecs in the 
Kings Gꝛzants, but faith | fo2 the avoiding of the Kings Letters Patents and the 
contents of the ſame, many queſtions might be moved oz invented as well foz 
miſ-recital, non-recical, lack of inquifitions, whereby the Kings title ought to 
have been found.) and then hath this general clatiſe [ and foz divers and ſimdzp 
other ſuggeſtions and ſurmiſes,#c. ] albeit the wozvs'in effect contained in the laid 
Letters Patents, be accozving to the true intent and meaning of his moſt Royal 


Pafetty. | TE 
Then is the Purview grounded upon a meer general clauſe, that the Letters 
Patents of any Yonozs, ec. (which mult be allo underſtod and the Gꝛants therein 
contained ) ſhall ſtand and be god, effectual, and available in Law to all reſperts, 
purpoſes, conſtructions, and intents againſt his Majeſty, his Yeirs and Succellozs, 
without anp other licence, dilpenſations, oz toleration of the King, cc. oz of anp 
other perſons, cc. foz any thing contained oz to be contained in them. Any caule 
(note not ſuch cauſes ) conſideration oz thing material to the contrary in any wiſe 
notwichſtanding. | 
And then hath a ſaving of the rights of all perſons, other then the King, his 
Peirs and Ducceſſozs, the Governozs, Donozs, Founders and Patrons, their hefrs 
and ſucteſloꝛs; ſo here ou have all the ſubſtance of this Statute, which is inveey 
in this part an erection of a Law of natural equity concerning Gzants, whereof 
the power and Act of transferring things from one to another, is Juris Naturalis. 
But the fozms and manners to be obſerved in the transferring of chem, are juris 
Poſitivi & Civilis, that ts, Kingdoms and Commonwealths have a Law wzitten oz 
unwitten, entertained ſeveral fozms which are there made part of the ſubſtance of 
the Gꝛant, though fill having reſpect to the inſtitution of natural equicy, they are 
not material but fozmal; the very matter and ſubſtance of every Gzant, being no- 
thing elle but a Declaration of che owners will, to transfer that that is his to 
another: So the ſupplying of the defects of theſe fozms, was the end and purpoſe 
of this Statute. | 
Ok this kind are all thoſe which J will recite, which J callP2erogative fozms, 
which are only regarded in the Kings Gzant foz defence againſt abuſe and deceipt, 
which in the like caſe of a Subject, are not neceſlary. | 
Ok this ſozt are non-recital and mil⸗xecital of Leaſes, which in che Kings 
Caſe is made a fault, becauſe the Law requires not only that the King be not 
miſ-infoz1red and deceived, but alſo that he be truly and thꝛougly infozmed of 
the eſtate that he Gzants : And this may be remedied by a Non obſtante, the 
non-recital, oz miſ-recital, as it is well reſolved in Bozouns Caſe, Co. lib. 4. 35- 
_ - og experience teacheth. Foz indeed it is a meer legal Pꝛerogative 
ozmalitp. ; 
There are other Pꝛerogative fozms ( foz they take no effect between Subjeds ) Falſe ſuggeſtions, 
that are of moze impoztance, and therefoze may be laid in ſome ſozt material, not cured by don 
though in reſpect of the G2ant they are not paſt the very, efſence of ic, as untrue 4/azce, bur by this 
ſuggeſtions and untrue conſiderations paſt, ſtature of 31 H. 8. 
As if the King do G2zant the Panoz ok S. reciting it to be of the value of 
twenty pounds, oz to have come to him by attainder, oz to be concealed where it — 
Ss 
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of the value of fozty pounds oz come to him by purchaſe, that is void by the Law 
See Legats caſe Co. of the Realm, and is not holpen by a Non obſtante, ſo this caſe of falle conſi- 
lib. 10.117: 735. 4. deratidn by the: Common Law , would have made a Gzant void againſt the 
03.and 18 Elis. Bye. Ming: Eut neither of theſe faults would make the Gant of a Subject void, 
351. as will a Deceit in reading oz writing to an ignozant man amiſs; Foz that 
pꝛoves exp2eſly his will, not to concur with the Ac, which the Law of Nature 
requires. . WE 3 | 1 
So theſe being fozms ok Pꝛerogatives, J hold them clearly ſupplied by the 
meaning of this Statute, the rather becauſe they are within the very woꝛds of 15 
aw. | l LY | 
* Foz firlf, (as J have ſaid) the Law doth effabliſh free gifts without confidera- 
tion, ſo-that conſideration was no main requiſite reſpect in the'Dtatute, © _ 
Next it mentioneth Gzants made fo2 divers and ſundzy conſiderations, and eſta- 
bliſheth them all, notwithſtanving any caule, conſideration, oꝛ thing material in any 


. wile, | | | 
CL b. 0 here pou have the fault that may be in a conſideration in the Kings Gant; 
remembzed and cured And in Gzants of Abby lands, the conſideration was mof£ 
oꝛdinarp, part money, part land. | | 
- Now the conſiveration that is remedied mult firſt be taken, a conſideration ex⸗ 
pꝛeſſed, not omitted out of the Patent; Foz if the King will make a ſimple Gzant 
without any conſideration, that is clearly god, Alton Woods Caſe ; A conſideration 
Hall not be extended beyond the Letter. Coke lib. 1. 42. 
Next, the conſiderations that are uſually in the Kings Gꝛants, are many of them 
not material, whether they be true oz falſe, if they be paſt, as foz ſervice done oz 
money paid, (as befoze is ſaid.) Theſe therefoze cannot be the conſiderations 
—— 2 Fo? it had been in vain to make a Statute to mend that, that was no fault 
befoze. | 
It muſt therefoze be underſtod of material and impoztant conſiderations, ſuch as 
is this, eſpecially ſince the wozd (material) follows in general, which argues all 
things in the clauſe-to be taken of the like nature, 
Next theſe conſiderations material mutt be falſe, fo; if they be true and juſt, they 
need no Statute to make the grant god. So thus it appears, that the conſideration 
_ in this Statute muſt be material and expꝛeſſed in the Patent, and in deceit of 
the King. | 
The ſame J hold in the Caſe of falſe ſuggeſtions material, that they are alſo 
cured upon the ſame reaſon, under the woꝛds | any clauſe oz thing material to the 
contrary in any wiſe notwichſkanding |] the rather alſo becauſe the very wozd 
(Suggeſtion) is uſed- in the Statute. And J am of opinion, that a Gꝛant by the King 
of lands under any of his Seals mentioned in the Statute, is made god by this 
Statute, though the Seal be unpꝛoper foz that land: fox the wozds are that the 
Kings G2ant under any of thoſe Seals ſhall be god, accozding to their meaning 
againſt the King, cc. notwichſtanding any material, cc. Docto2 Alkin's caſe was 
that R. H. 8. bargained and ſoldunto the Manoz of, cc. and all his lands 
in by Indenture, and by the ſame Indenture covenanted to convey the 
ſame unto him by Letters Patents, in perfo2mance whereof, he made his Letters 
Patents of the Manoz, but omitted the clauſe ok all the lands in the Towns; and 
o it was adjudged that thoſe lands paſſed by the Indenture and the help of this 
tatute. 
What faults a Noz And theſe are faults that a Non obſtante, any falſe conſideration oz falſe ſug- 
obſtante in the Kings geſtion could not have holpen, and therefoze required the ſtrength of a Statute, 
Patent will not car- and the benefit was of ſmall moment and not wozth a Statute, that a Non obſtante 
= - ( which is denied to no man and is in the power of the Attozney-General ) could 
elp. 
Now this Statute hath expꝛeſlp remedied ſome faults that a Non obſtante 
could not have holpen, as namely lack of an Office oz Jnquiſftion, whereby the 
Kings title ſhould be found, which is a marvelous ſtrong caſe. Foz there are 
two kinds of offices, the one of intitling, which this Stat. ſpeaks ok, m_—_ 
the 
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the Kings title is found, and befoze which though the King have a title, yet the 
land is fill the Subjects, as where the Kings tenant is attainted of felony oz of 
Treaſon, at the making of this Statute of 31 ( fo2 it was 33 H. 8. that gave the 
King actual poſſeſiton upon attainder of Treaſon ) 9 H. 7. 2 Plo. Com. 477. Ni- 


cholas Caſe. Cok. lib. 5. Pages Caſe. Do here foz the benefit of the G2antee by this 


Stat. that is made the Kings, to grant that was not his foz himſelf co retain, Like 
unto the Pꝛoviſion of 1 R. 3. of Feoftments by ceſtuy que uſe, to give that which 
inded himſelf had not; The other Office is but to furvey and know what the 
King already hath, | 

And to conclude, Note that the'Statute meant to bind the King abſolutely, foz 
it makes the Gꝛants god againſt him, his Yeirs and Succeſſo2s, and in the ſaving, 
excludes them as fully as it doch the Abbots and Pꝛioꝛs, and the Fouuders,Patrons, 
c. which the Stat. did utterly exclude out of all hope, , 

Pet are there Caſes that may ſcem within the wozds of this Law, that are not 
within the remedy : And therefoze though JJ have delivered my opinion, that con- 
ſiderations material that are falſe, ſhall not vitiate a grant if they be paſt : Pet it 
a conſideration be pꝛeſcribed in the future, and be not perfozmed, it will avoid the 
Grant, this Statute notwithſtanding. | 

As if the King ſhould Gzant his Manoz of D. to I. S. in conſideration that he 
ſhould within one year convey unto the King the Mano? of Sale; Nay moe, if it 
be in conſideration that he ſhall ſerve the King in any Office, oz that he ſhall pay 
unto him an hundzed pounds, though theſe conſiderations in time paſt had done no 
hurt, (as is ſaid ) yet in the future they are made material, and are out of the 
meaning of this Stat. which only makes god the Gzant, accozding to the woꝛd 
contained in it. 

Fo2 this, Wroths Caſe, Plow. 21 E. 4. 40. agr&s that if it be a conſivera- 
tion of ſervice paſt, it is god, and needs no Averment , eo quod eſt libera ca- 
pella, but if it be co quod relaxavit, it is otherwiſe, foz that is foz his advan- 
tage. 

ud ſo temp. H. 8. Br. Nov. C. 368. the King gives land pro electione Collegii, 
& 38 H. 6. 34: Gant by the King ad effectum, makes a condition in the future, 
and that ſtands with the Gzant, and allows it god and perfect at the firſt, but after 
fozkeit by the condition, and therefoze out of the reaſon and meaning of this Dta- 
tute. 


On the other ſide by the wo2ds of the clauſe of Gꝛants to the King, not naming 
of the Yonozs, ct. is reckoned among the faults that ſhould be cured. And yet J 
hold that clear not remedied generally: Foz that were not only againſt natural 
equity, but againſt ſenſe to make that paſsthat was never mentioned, and toſuppole 
a meaning without wozds, o2 perhaps againſt woꝛds were an-unſufferable miſchief: 
And the makers of the Stat. find themſelves intangled with this miſchief, and 
therefoze in a kind of implyed contradiction conclude expꝛelly againſt it: Foz, they 
ſay that the G2ant ſhall be god not withſtanding, not naming of any of the Ponoꝛs, 
Ec. compiled and mentioned in the Gzant, So it muff be mentioned and there- 
foze cannot be unnamed, Alſo the wozds are fo2 the things contained; ſo the not 
naming cannot ſtand. 

Now to underſtand it not named, that is not particulariſed, is vain 2 Foz if the 
King grant all his lands and tenements in D. it is god without quantity oz quality, 
30 — B. Pat. 95. fo it is indeed but an overflow of woꝛds either not poſltble oz 
fruitleſs. 

Again, J am of opinion, That a Gant of the Mano? of D. to the King o2 by 
him habend. cum Sale, is void fo2 S. ſo a G2ant to one in perpetuum gives not fee 
by his Statute : Foz, though there be a meaning in the latter caſe and woꝛds in the 
fozmer, yet neither are perfect and cectain, no2 pꝛoper to make a Gzant 3 Foz Sale 
is not granted. And ſo it is not a naming in effect, and the Statute ſaith, Albeit 
the -wozds, cc. fo it requires ſenſible and eflectual wozds and ſentences, And 
touching the other caſe, the favour of a deviſe is peculiar to that kind of con- 
veyance. 

Now 
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: Now the conference of the latter Statutes of Confirmations of Patents and Gzants, 

4 to and from the King, will make the bounty and liberalicy of this Statute to ſub- 

1 ject moze evident and perſpicueus ; Fo2 this Statute being found tw large againſt 

W the king, the Statute after made to that purpoſe foz Confirmations, went in dimi⸗ 

1 nution and abatement as to the benefit of the Subject, being pared and ſtill going 
' - leſs in latter times, as Pardons in Parliament alſo do, againſt the Ring. 

E And therefo2e 34 Henry the 8. though it have a general clauſe.of all clauſes 


* | | and matters fo2 the Bing; Pet foz the Subject, it concludes only upon the ſpecial 


faults particularly ſet down, | | 

'1 The Statute 1 Edw. 6. of Chanteries; the other Statute 1 Edw. the 6. of 
1 Confirmations 3 though it be in one point ſtrange, (foz it cures only Gzants 
1 1 made by the Bing; and not to the King ) yet it doth not confirm the Gꝛants by the 
King, but foz the ſpecial fault the Statutes, 4 & 5 P. & M. 18. & 43 Elizabeth, 
have a general concluſion foz the Crown, but foz the Subject they extend only to 
particular faults. Eut 18 & 43 Eliz. expꝛeſly that they ſhall be taken with a be⸗ 
| neficial conſfruction. And thele th2ee latter Statutes do extend their benefic and 
1 favour to grants made only to the King himſelf (as the reſt did) but allo to 
t grants made unto others to the Kings uſe, 
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it Replevin. | Heard verſus Barkervile, 
= Mic. 12 Jac. Rot. 650. 
| Brownlow. W Illiam Heard bꝛought a Replevin againſt Richard Baskervile the Defendant, 
Devon. as Eapliff to John Dinham Eſquire, cognovit captionem, foz he ſaith that 


granted a rent of two ſhillings with a clauſe of diſtreſs unto.one Millington :: Any 
ECARD that he died ſeiſed, after whoſe death the rent deſcended to aoother Millingtop, as 
his couſin and heir, without ſhewing how his couſin ; and then ſhews that che lat⸗ 


N. © of . long befoze, cc. one Thorne was ſeiſed of the place, cc. in Fee, And 12 E. 2. 


* 
| eee ee. e 
1 1 : /® ter Millington 21 H. 8. did grant unto one Dinham and his heirs the ſaid rent in 


>. Exchange; which was executed on both ſides. And then conveys the rent down 


WM! ee erg . S959 by deſcent unto Dinham, in whoſe right, ec. upon which Conulans the Plaintiff 


demurred generally. F; 2 
And the only queſtion whereupon the Court ffod was, whether the not ſetting 
down of the manner of couſenage, were matter of ſubſtance, oz only of fozm, ſuch 
ſt as by the Statute of Demurrers 27 Eliz. ought to be particularly ſet down, oz elle 
tt no advantage to be taken of it. | 2 352 3 
f | This cale as being of great conſequence in the rule was argued by the Judges 
1 publickly, and adjudged fo2 the Defendaut;, Warburton only diſſenting. 
| In this Caſe all the parts of the Statute were conſidered, The title is foz the 
| furtherance. of juſtice 3 that is Juſtice final and definitive, which ends the contro- 


« Ft verſie by deciding it, acco2ding to the very right, Foz every ſeveral Action oz ſuit 


1 hath a kind of Juſtice which may be called interlocutoꝛy, in which a man may fail, 


though his right be god, as fo2 want of fozm befoze this Stat. which bꝛed much 
nt | * charge and multiplicity of ſuits,and was alſo a hinderance of that definitive Juſtice, 
W! which this Statute intends to further, | 
Now the moderation of this Stat. is ſuch that it doth not utterly reject fozm + 
- Foz, that were a diſhonour to the Law, and to make it in effect no Art: but 
requires only that it be diſcovered and net uſed as a ſecret ſnare to intrap. And 
| that diſcovery-muſt not be confuſed and obſcure, but ſpectal, therefo2e it is not 
| ſufficient to ſay, that the demurrer is fo2 fozm, but he muſt exp2eſs what is the 
| | point, and ſpecialty of fozm, that he requires. And ſo is the wozd and meaning 
f of that Stat. 
ins Demurrer general ow then, the main queſtion is, what is matter and what is fozm within the 
li what ſha ve form, meaning of the Law The — beſt erpeeſſerh & felt in this, F02 it divideth it 
Wy ©. felk into two main members, which are membra dividentia. 
|: mee, eee, Firſt, want oz imperfection ok fozm. 3 
105 1 econd, 


U 


2. . 


Heard verſ. | | 
Bas hervile. 233 
Second, the matter in Law oz very right, Scil. the true, meer, 02 very right; 
to which mulk be added that which the Statute adds, that this right accoꝛding to 
_ judgment is to ke given, mulk appear to the Court within the body of che 
ecozd. | 
Do now whatſoever it is without which the right doth ſufficiently appear to the 
Court, it is fozm within this Law : And ſo e converſo whatſoever, is wanting oz | 
j by reaſon whereof the right appears not, is not remedied as fozm within 1 
this Law. DE : | 5 
And therefo2e if an Executoz oz Adminiſtratoz bzing an Action ok Debt, and do 
not pꝛoduce his Jꝛobate o2 Adminiſtration, it is not holpen. 
So if a man plead a conveyance of a rent oz the like, that cannot paſs without 
Deed 3 without pꝛoducing the Deed in Plea, it is not holpen : Foz it is not enough 
fo2 the party, to lay that he is Executoꝛ, oꝛ that Rent was granted to him; but the 
Court mult ſee and adjudge of it, o elle the right appears not, and the adverſe 
party may caule the Deed to be inrolled, which makes it a part of the Plea, where- 
upon 1 — _— whether it maintain the Plea oz not. 
So if the means be wanting whereby the right ſhould be made to appear, it is a 
uncurable : as if a man bzing an Action of Debt upon an Obligation and pꝛodute See, - —_ 


it, but ſay it be made beyond Dea, oz in no place, a general demurrer ſerves. And bee, E., 
fo2 the ſame reaſon two affirmatives without a traverſe is not holpen, becauſe it - ee, , eee, 4 


Ik a man b2ing an Action upon an Obligation to perfozm an Award, the Defen- 
dant pleads no Award made, the Plaintiff replies and ſhews the Award; now here 
is a full iſſue, a Negative and an Affirmative: yet if the Plaintiff doth not alſo 
aſſign the bzeach, the Defendant may demurr generally, yet that bꝛeach was not 
traverſable, but the Plea as between the parties hath an iſſue befoze, And this is 
but an excreſcench oz ſurpluſage. But pet becauſe it doth not appear to the Court 
that he had right o2 cauſe of Action without it, it is matter and not fozm to ſet it 
forth foz infoꝛmation of the Court. And this is a Caſe of ſome ſingularity upon this 
Statute. | | 

But now to the caſe in queſtion, the deſcent to Millington as couſin and heir is 
the ſubffance and body of the Plea : And the reſt which is required under vizt. is 
but a ſpecification and explication of the ſame thing by the manner how it is, which 
is not the point iſſuable, but the general deſcent as it is ruled in the caſe of chal⸗ 
lenge fo2 couſinage, 14 Eliz. Dyer 319. 9 E. 4. 3. & 19 H. 8. 7. and note that this 
is matcer;of fact to be tried by Jury, whether it were pleaded generally oz ſpecially x 
So it is not like the caſes of not ſhewing Deeds oz the like, whereof we ſpeak 
befoze, whereupou the Court is to judge. 

Note,Wimbiſh and Talboys Caſe, Plo. Wimbiſh and his wife plead, that ſhe was 
the perſon to whom the intereſt of the land did belong, after Elizabeth Talboys 3 
and the opinion of the Court was equal, whether that were well oz not: Pet that 
was at the Common Law befoze this Statute, but indeed the Plea followed the 
wo2ds of the Stat. 11 H: 7. which were in the general; whereupon they replied 
that maintained the Plea, and that was leſs certain then this, foz ſhe might be next 
either by deſcent o2 purchaſe, o2 by reverſion oz rem. 

Now where it was objected by Warburton, that if the Pedegree had been ſet 
down, the Plaintiff might have pleaded a Releaſe of any of thoſe Anceſtozs, oz 
pleaded Eaſtardy in any of them: It was anſwered, that the traverſe of the deſcent 
of the rent to Millington mult have been the iſſue in both caſes, and would have 
ſerved, and ſo will though the Pedegree be not ſet down, 

Note, that as a demurrer at the Common Law did confeſs all matters fozmally 
pleaded, ſo now by the Statute a general demurrer doch confeſs all matters pleaded, 

though unkozmally, accozding to the fozms meant by this Law, Foz ſuch fozms 
are now not material not being expꝛeſſed in the demurrer. 


admits no trial, without which the Court cannot ſee the right. yas 
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| Darcy W 
234 | © Askwith. 
Waſt; 1 Lord Darcy verſus Askwith. 
| | Hill. 15 Jacobi. 
—y | JB» 2.02d Darcy b2ought an Action of Maſt againſt Robert Askwith and John 
: Marſhall, upon a Leaſe made by one Edward North to one Arthur Denly 34 H. 
General ſwords will 8, of the Panoz of Swillington, and had general woꝛds, Boſcis, boſcorum venditio- 
. not give leave to nibus, magno maeremio, magnis Arboribus, mineris carbonum, &c. in tam amplis 
5 fell Timber. modo &, &c. preut the Leſſor habuit vel jure habere potuit, fo2 the term of 80 years, 
ae . and conveyed the reverſion to the Plaintiff, and the Leaſe to the Defendanc, and 
1237 — 111 then aſligney Maſt in felling ok Oaks. The Defendants plead that they felled 
2.8. a thoſe trees fo2 the making of Punchions, Cozfes, Rolls, Roll ſcops, and other 
Li: toro her ntenſils in and about certain Coal⸗Pines parcel of the demiſe, and without which 


OA: HOOP» they could not dig, and get the Coals out of the pits, and did beſtow the ſame trees 


acco2dingly, whereupon the Plaintiff demurred in Law. 


: Geer, 2 And firſt, there was no queſtion made, that the Leſſ&es might fell Timber, by 
; Sd. Gott &. force of the general wo2ds, becauſe thoſe wozds are concluded under a Term, 
EE 201-10 of eee which argues that it gives not the trees, as it is reſolved 2 Eliz. Dyer 180. And 
, 2.3.6.0 96. 23 Eliz. Dyer 374. but the only queſtion was, whether by implication of the Law, 
0 Le. L148 £/ by Leaſing the Coal⸗Pines the Lefloz gave power to fell trees fo2 the uſe of the 
1 gabs 2 Coal-PBines. Foz the grounds was agreed tempore E. 1 F. Gzants 41. that the 
— nmtonnss . Gant of a thing did carry all things included, without which the thing grantey 


ue. £4.0.cannot be had, But this Caſe was adjudged by the Court una voce, àgainſt 
the Defendant, fo2 that ground is to be underſtod of things incident and directly 
neceſſary. Thus, if J give you the fiſh in my waters, you may fiſh with Nets, 
but pou may not cut the Eanks to lay the water dzy. Ik J grant oz reſerve wwds 
it implies a liberty to take and carry them away. So the Law that allows a Fine 
levted by an Infant, allows him likewtſe to declare the ules; but in the p2incipal 
caſe it was firſt agreed, that this ſhall be taken fo2 a Pine opened ſince the Leaſe, 
becauſe that is ſtrongeft againſt the Defendant that pleads it. Now then if Mines 
had not been granted by ſpectal name, it had been Maſt to open a Pine of new. 
Foz, it is generally true, that the Leſſee hath no power to change the nature of the 
thing demiſed, he cannot turn Meadow into Arable, no2 ſtub a Mod to make it 
paſture, 20 H. 6. x. no2 dꝛy up an ancient Pol o2 Piſcary, 5 R 2. Waſt. 97. noz 
fuffer ground to be ſurrounded, noꝛ decay the Pale of Park : Foz then it ceaſeth 
to bea Park, noz he may not defkrop no2 d2ive away the ſfock oz b2eed of any 
thing, becauſe it diſherits and takes away the perpetuicy of ſucceſſion, as Uillains, 
Fiſh, Deer, young ſpzing of Mods, the like; but he may better a thing in the 
ſame kind, as by digging a Meadow, to make a Dꝛain oz @ewer to carry away 
water. 

A Leſſee may build a new houfe where none was bekoze, but that muſt be every 
way at his own charge: Foz he mult neither take Timber oz other things waſt- 
able, neither to build noz repair it, though it be never ſo needful. And pet if he 
keep it not in repair, an Action of Maſt lies, though the Writ be in Domibus 
dimiſſis, 42 E. 3. 22. 17 E. 2. 17 E. 3 Fitz. Waſt. 118. 101. And 11H. 4. 34. 
Eut if the Leſſoz build a houſe after the Leaſe, the Leſlee is not bound to keep it 
in repair, 49 E. 3. 1. | 

Now upon the like reaſon, though it were no Maſt to open a Pine in this 
caſe, as it would have been if the demiſe had not been of Pines by ſpectal name; 
vet it is like a houſe new built, foz maintenance whereof, the Lellee can fell no 
Timber, and ſo much wozſe, as a new houſe betters and increaſeth the Jnhert- 
tance, whereas 'the making and digging of Mines decays , and perhaps de- 
ſtroys the Inheritance of the Pine. And therefoze it is againſt reaſon to make 
one Waſt to maintain another. And ſo the difference is apparent between this 
caſe and the liberties incluſive of Pouſe-bot , Fair-bot , Vedge-bwt, and the 
like, which all tend to the pꝛelervation ok the thing demiled, and Plough-bot 

depends 


Vicars _ 8 Counteſs of 8 
5 


Lang ham. rewsburies Caſe. 


SJ 


depends upon the favour of Tillage, This was the judgment and reaſon of this 
caſe, which J did deliver at the requeſt of the reſt of the Judges fo2 us all, 

And J am of the ſame opinion, though the Pine had been open at the time of 
the Leafe, and though both Lelloz and Leſſee had uſed to take Timber fo2 thoſe 
xurpeſes Fo2 the Leſfſo2 might uſe his own as pleaſed him, and che wꝛong of one 
Leſiee cannot warrant anothers wong. 


Vicars and Langham. Error. 


Writ of Erroz was b2ought in the Erchequer Chamber, upon a judgment Challenge may be 
given in Exchequer between Vicars and Langham, and the Erro? aſligned taken to the Pannel 
was that the Sheriffs of London having returned a Jury, and they being called, 9 
and ſome not appearing, the Plaintiff pzayed a Tales; And after the Jury made unto him. 
full by Tales, then the Plaintiff challenged the whole pannel by exception to the 
Sheriffs, whereupon the Jury was quaſhed, and a new Jury impannelled by the 
Co2oners 3 by which the Cauſe was tried, 

Now the exception was, That the Plaintiff having pꝛaped a Tales to the She⸗ Eſtoppel binds not 
riffs and obtained it, was eſtopped to challenge the pannel fo2 exception to the She- Ron __ 
riffs. y necetnty, 

But it was reſolved, That there could be no challenge neither to the Pannel, 
no2 to the Poll, till firſt there were a full Jury, fo that the Jury not appearing 
full, there was a neceſlity to have a Tales, o2 elle the challenge could not have 
been taken: And ſo the Cauſe would have remained pro defectu Juratorum if that 
the Plaintiff had not pꝛaped it, fo2 the Defendant would not, and ſo the judgment 

was affirmed. 

And note that in this caſe there were none ſwo2n befo2e the challenge, but only 
impannelled, But if the pzincipal Pannel do once appear full, then the challenge 
mult be taken to the Pannel befoze any be \wozn, oz elle it comes tw late. 

Note that where the Plaintiff ſues his Ven.fac. to the Sheriff he is not eſtopped 
thereby, to challenge the Pannel koz kindzed oz other cauſe that was bekoze the 
Ven. fac. And though a Juroz may ve challenged fo2 a caitſe happened ſince he 
was ſwozn, pet the Pannel cannot be ſo; foz no ill affection of the Sheriff 
ariſing ſince the Jury lwozn, can make the Jury ſuſpected that was impannelled 
befoze, 


* was adjudged that where one had a common appurtenant to 10 Acres of land mono 
fo2 all his beaſts, levant and couchant upon the ſame, and ſold part of it, That portioned upon di- 

the Common ſhould be appo2tioned, and every one ſhould have Common fox his viſion of land. 

beaſts, levant and couchant upon his part: Fog, there are things entire in ſeveral 

degrees, ſome that cannot be divided by any act of the parties, as warranty, condi⸗ 

tions, and ſuch other, which pet by act in Law are divided. But the caſe of Com- 

mon is not ſo ſkrict an entirety, and the miſchief of generality of the caſe requires 

an extention fo2 the common god. 


Counteſs of Shrewshuries Caſe, Star-Chamber. 


1 the Star-Chamler the Counteſs of Shrewsbury, Dowager of Earl Gilbert perm gee es 110 
was fined ten thouſand pounds and committed to the Tower foz that, being güne „ene Conn. 
called to the Council Table, and interrogated what ſhe knew, oz had heard, oz cil in queſtion of 
thought of a ſuppoled child which was rumo2ed that the Lady Arbella ſhould have Scare. 
had, ſhe refuſed obſtinately to make any anſwer, fo2 it was judged that this was a 
queſtion of State; foz there is not one thing that doth moze concern the peace of 
a Kingdom than the certainty of the Royal Line, inſomuch as luppoſititious 
perſons have raiſed as great commotions and*troubles in States, as the diſcozds 
of true heirs and deſcendants. As in the Caſe of Perkin Warbeck, he at home ; 
and counterfeit Sebaſtian of Portugal, and many others. And ſo this was an era- 
Ph 2 minatton 
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ball! i 6 Traskes Counteſs of 8 8 
F | | 9 Caſe. verſ. Lady Roſſe. 


1 I | mination pꝛoper fo2 the Ceuncil-Table, and of their Jurisdiction and Cogniſance; 
and therekoze to deny to ſatifie the King and State in a point wherein they are ſo 
; Wy nearly intereſſed, is to deny a part of Allegiance, which requires all duties that 
tend to the god and p2eſervation of the State, and that no leſs fo2 the future then 
the pꝛelent time. This Lady was the moze p2eſſed to anſwer this matter, becauſe 
being moze familiar and inward with the Lady Arbella, then any other, ſhe muſt 
needs have falſified the rumo?, foz all men of underſtanding held it to be untrue. 


Tratkes Caſe. 


4 Star-Chamber pu- N the Star-Chamber likewiſe one John Traske, a Miniſter that held opinion 
1 niſheth factions that the Jewiſn Sabbath ought to be oblerved, and not ours, and that we ought to 
e _ r _ abſtain from all manner of Swines fleſh ; being examined upon thele things, he 
an — — 7. 33 confeſſed that he had divulged theſe opinions, and had laboured to bzing as many 
an ſie and Schiſme. to his opinion as he could. And had alſo waitten a letter to the King, wherein he 
i | | did ſem to tax his Pajeſty of Yypocriſie,and did expꝛelly inveigh againſt the Biſhops 
II : high Commiſſioners, as blody and cruel in their pzocedings againſt him, and a 
13 Papal Clergy. ; I 
my" Now he being called Ore tenus, was Sentenced to Fine and impzilonment, not 
, fo2 holding thoſe opinions, (fo2 thoſe were examinable in the Eccleſiaſtical Courts, 


1 and not here) but foꝛ making of Conventicles and Factions by that means, which 
mh 08 may tend to ſedition and commotion, and foz ſcandalizing the King, the Eiſhops 
and the Clergy, 


Counteſs of Exeter, verſus Lady Roſſe. 


Star-Chamber. 
Term. Mich. An. 16 Jac. 


4 whar enn in om I N the Star-Chamber in the great Cauſe between the Counteſs of Exeter, the 
my bind in the Star- Lady Roſſe and others,becauſe the Lady Roſſe and one Sarah Swarton her Maid, 
3 | Chamber, had charged the Counteſs of Exeter, that ſhe had delivered unto the ſaid Lady Roſſe 
1 at Wimbleton at the Earls houſe in a certain Chamber there, a paper wzitten and 
| ſigned by her ſelf, (as the ſaid ) containing a confeſſion of certain foul faults, and 
Vit if a ſubmiſſion thereupon, which was ſhewed unto the King, Vis Pajeſty commandey 
1 W Ser jeant Crew, and Serjeant Moore of Council of either fide, to go to Wimbleton, 
+. 0 and there in the ſame Chamber, to examine the Lady Roſſe and Swarton, upon all 
10 ſuch things as upon their view of the place, they might judge likely to dilcover 
Witt the truth oz falſhod of the ſame matter; which they did accozdingly without Oath. 
Fl Now the ſame perſons being afterward examined in Court as Defendants, upon 
Wil all things that the Plaintifts liſted, they did further examine them upon Jnterro- 
1 gatoꝛies, whether that Declaration which they had made at Wimbleton befoze the 
„ two Serjeants were true oz not, but they did not ſhew them that Declaration, now, 
10 whereupon they anſwered that they were true. | 
a Now upon motion in open Court, it was reſolved that theſe examinations were 
| not well taken, foz no man is bound by an examination in Court, till firſt he have 
Fi | adviſedly read, peruſed, and cozrected it, as he ſees cauſe, and then finally concluded 
ih | it. Therekoze this being firſt taken without Dath, there was no reaſon to bind 
1 


| them to it by a new Oath by memo2y without review, and therefoze by o2der it 

i | was luppꝛeſed. Nevertheleſs becauſe it was like that the ſaid examination might 
| ſerve the better to diſcover truth; it was o2dered that the ſame their declarations 

Gould be ſbewedthem, and they re-examined upon them. And lo they were, 
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Philip L. Stanhop verſ. Biſhop of Lincoln, 


Miles Williams, & James Adamſon. 237 
1 = 
Philip L. Stanhop Plaintiff, the Biſhop of Lincoln, Miles Williams Luare Inped. 
and James Adamſon Defendants in 
Quare Imped. Brownlow. 
P. 14 Jac. Rot. 1030. = Lincoln. 


Pe Plaintiff declares that the P2ioz of Shelford was ſeiſed of the moiety of The leſſee of a Prior 
the Advowſon of two parts ok the Church of Rippingale, and one Sir John #15 an ufurpart- 


| . 1 
Denham of the other moiety to p2eſent by turns. Iiflolved, the 5M 


That the Church being full of one Brerely, the P2io2 with conſent, cc. did grant grants the Advow- 
the next avoidance unto Bryan Higden. Then he ſhews the diſſolution of the Pziozy, leon. 
being under two hund2ed pounds per annum, by the Stat. of 27 H. 8. whereby the wy Te 18 
Pꝛiozy is given to H. 8. and all Advowſons, Rights, Entries and Conditions be⸗ 


longing to the P2tozy, as largely as the P2io2 had them; and that H. 8. granted 3 — ge. . 1 


the Pꝛioꝛy, the ſaid moiety of the Advowſon and all Advowſons, and Pereditaments Z 2 <- 
unto Hir Michael Stanhop and his wife, and to the heirs males of his body, in as /,. . el. U. 


by the Stat. | | 
That Brerely the Jncumbent died, and one Margaret Brerely (to whom the next 
avoidance was come ) p2eſented Robert Colingwood the elder who died, and then 
Lyſter who had the Advowſon under Denham pꝛeſented Robert Colingwood the 
younger, and he dying, now the L. Stanhope, being heir male p2eſented, and the 
Defendants diſturbed, 

James Adamſon,as Parſon imparſon of the pꝛeſentation of Williams, after ſome 
pꝛoteſtation foz Plea, ſaith that King H. 8. Non conc. præfato Michaeli Stanphop 
& Annæ uxori ejus prxd* duar* partium Eccleſiæ præd'ꝰ modo & forma prout. &c. 
whereupon they are at iſſue, | 

The Jury find that Henry late P2ioz of the late diſſolved P2io2y of the bleſſed 
Mary of Shelford, was ſeiſed of the Advowſon of the two parts of the Church of 
Rippingale, to pzelent in every other turn in the right of the Pꝛioz, ut de uno 
groſſo in feodo, &c. 

And that one Sir Henry Gray Knight was ſeiſed of the other moity of the Ad- 
vowſon of the ſame two parts of the Church afozeſaid, that is to ſay, to pzeſenc to 
the ſame Church atfozeſaid, in every other turn being void, ut de uno groſſo feodo, 
&c. And that the Church became void, and that the afozeſaid Pꝛioꝛ pꝛeſented Rob. 
Ednam to his Turn, in the time of R. 3. who was admitted, cc. | 

And that the Church became void by Refignation of Rob. Ednam, by reaſon 
whereof Henry Gray p2eſented in his Turn one Tho. Dixon, his Clerk, who 
was admitted in tempore H. 7. 

And that p2edict Pꝛioz, 6 Aprilis, 21 H. 8. granted unto Brian Higden, &c. 
The firſt and next Advowſon of the ſaid two parts of the Church afozeſaid : By 
fozce whereof the ſaid Brian Higden was poſſeſſed, and the Church became void by 
the death of Thomas Dixon. 

And that 25 H. 8. James Foljambe, having no right, cc. by uſurpation upon the 
ſaid Brian Higden, &c. pꝛeſented Edward Brerely his Clerk, who was admitted, 
25 H. 8. and continued Parſon of the ſaid Church until the time of Q. M. 

And the ſaid Edw. Brerely being Parſon, and Brian Higden, &c. being poſſeſſed 
of the ſaid Advowſon foꝛ the firſi avoidance thereof,de jure & de titulo, and the afoze- 
ſaid P2ioz being ſeiſed, cc. of his ſaid moity of the Advowſon of the laid two parts 
of the ſaid Church five de jure aut titulo prout Lex poſtulat. 

Then the Stat. 27 H. 8. foz the diſſolution of Religious Youſes, not having 
land to the value of two hundzed pound per annum, gave the ſaid Religious Youſes, 
& Jura ingreſſus, conditiones, &c. to the Monaſteries belonging to the King, and 
find that Shelford had not above two hundzed pound per annum, by reaſon whereof 
the King was ſeiſed prout Lex poſtulat. 

And afterwards King H. 8. by his Letters Patents dated 5 February anno, 
31, regni 


large and ample manner and fozm as they came oz ought to come, ct. to the King HH < 
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31. Regni ſui, granted the Panoz of Shelford, with the axpurtenants and all Keco- 
ries Zythes and hereditaments in Rippingale and other places to the ſaid late 
Monaſtery belonging in as emple manner and fozm as they came, oz ought to 
come to the King by the ſaid Stat. excepting the Advowſons of the Uicarages of 
Churches whatſoever of the pꝛemiles not app2op2tate, to hold to them the ſaid 
Michael Stanhop, and Anne his wife, and to the heirs males of the body of the ſaid 
Michael Stanhop, and if upon the whole matter, ac. q..od conc. tunc conceſſit, & 
fi non, &c. tunc non conceſſit. 

And Jam of opinion that this Uerdic is againſt the Plaintiff, and ſo he ought 
to be barred. | 

Foz the moze clear carriage and diſtinct underſtanding of my opinion in this 
caſe, J will make it into thꝛee points. 

The firſt, whether the Pꝛioz in whole time this uſurpation upon Higden the 
Gzantee was, oz his ſucceſſoz after him, it the Monaſterp had ſtod, ſhould have 
had the Advowlon it ſelf, oz a Quare Imped. upon the next avoidance, oz muſt have 
been d2iven to his Writ of Right to recover it, as the caſe appears, and as if is 
found in this verdict : fo2 if he were d2iven to his Writ of Right, then the King 
could neither take noꝛ give this Advowlſon, | 

And as to this point, J hold the Uerdict uncertain, and therefoze if there 
were no other thing to warrant judgment , it would require a Ven. fac. de 
Novo. : | | 

Secondly, admitting that the ſucceſſo2 might have had a Quare Imped. yet whe- 
ther the King upon the Statute of Diſfolutions, may have the ſame remedy upon 
the avoidance : and J think he might. 

Thirvly, admitting the King might have had that remedy by fozce of that Sta- 
tute ; Pet whether the Gꝛant of King Henry the 8. in ſuch ſozt and by ſuch wozds 
as it is doth give the Advowlon o2 Action foz it, to Sir Michael Stanhop, o2 his 
heirs, either by the Common Law oz by the help of the Stat. of 27 oz 31 Hl. 8. of 
Ponaſteries, and I think it doth not give it. 

As to the firſt great point, J will conſider the Statute of W. 2. cap. 5. diſtinly 
upon thꝛee ſimple and ſeveral points, which fall out directly into this. 

Firft, what perſons are relievable by it, and what not. 

Secondly, in what caſes, and what not. 

Thirdly, in what manner, and by what means. 

To the firſt, what perſons are relievable. F 

Firſt, heirs themſelves, and thoſe within age (upon ulurpation had upon them) 


were d2iven to their Writ of Right befoze this Statute at the Common Law, as 
appears firlt by the Statute it ſelf, which is expꝛelly ſo, and alſo in 31 E. 1 Fitz. 


Qu. Imp. 186. where the Plaintiff in a Quare Impedit, counted of a pꝛeſentment 
in the time of R. 1. the Defendant being a P2toz ſaid, that he and his p2edeceſſo2s 
had p2eſented four perſons laſt. The Plaintiff replied, that they were in the mi⸗ 
'noity of him and his Anceſtozs, and it was adjudged againſt the Plaintiff, becauſe 
he had no leiſin, but had ſuffered uſurpations befoze the Statute,. and yet it was in 
the caſe of Deſcent, and ſo the opinion is clear iu the caſe of 35 H. 6. 60. and Boſ- 
wells Cale, Co. lib. 6. 49. reſolved, 

And therefoze, there are no perſons relieved but thoſe that are heirs, as in degree 
of heirs, that is, in by Inheritance and deſcent of the Advowſon w2onged 3 where- 
in the wozds of the Law are full, foz it is not penned in the wozd of Inheritance: 
as thus, whoſoever uſurps upon an Advowlon of Inheritance of an Infant, oꝛ a 
man of full age, in the time of a Guardian oz Tenant fo2 life, o2 the like: Non 
fint ita prejudiciales, &c. foz the wozd of Inheritance in abſtracto is equivocal. Foz, 
the wozd hereditas, is indifferent, and hath relation as well ad infra as ad ſupra, 
as well to the time deſcending, as the time aſcending. And therefoze an Eſtate of 
Fee-ſimple, that J have purchaſed, is not imp2operly called my Inheritance, be- 
cauſe it map deſcend and be inherited from me as well as that which J inherit 
from another, and deſcends to me as Littleton hath it, and koz this reaſon, 


fo. 3. 
And 


\ 
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And fo the w2it is of the wives purchaſe in her cui in vita quod clamat eſſe jus & 

æreditatem ſuam 3 but the Dtatute is penned in the woꝛd hæres oz hæredes, which 

is ſingle and cannot be ſtrained, but to that he hath his heir, And therefo2e in the 
pꝛeamble it puts two cales. | | 


dum. 

The ſecond, hæredes etiam, five Majores, five Minores per negligentiam vel frau- 
dem of Tenant by Courteſie, Dower, Life, Years oz Tail were many times dil⸗ 
inherited, o2 at leaſt put to their Writ of Right, and in caſe,were altogether diſhe- 
rited. A : 8 * 

Then follows the Purview, which two bꝛanches anſwer the two bꝛanches of the 
Pꝛeamble, Statutum eſt quod hujuſm. preſentationes non ſint hujuſm. rectis hæredi- 
bus ( ſupply infra ætatem & in cuſtodia exiſtentibus.) Aut illis (fupply hæredibus 
ſive majoribus ſive minoribus) ad quos poſt mortem aliquorum (ſupply vel terminum 
annorum, &c. ) hujuſm. advocationes reverti debent ita prejudiciales quin quotieſcun- 
que aliquis jus non habens tempore hujuſm. cuſtodiarum preſentaverit, (there is pour 
firſt bzanch carried thꝛough.) | | 

Then follows the ſecond bꝛanch carried thzough, vel tempore of the Tenant in 
Dower, Courteſie, Life, Pears 62 Tail, in proxim. vocationem, poſtquam hære- 
des ad ætatem pervenerint. 

There fs the firſt clauſe anſwered again, vel advocatio poſt mortem tenentium 

in forma pred” hered* plene ætatis revertetur,habeat ſcil.-id? hæres eandem Actionem 
& recuperationem per brevem Poſſeſſiorium qualem haberet ultimus anteceſſor hu- 
juſm. hæredit. | 

Do you have heres thꝛoughout all places and caſes of the Pzeamble, and in the 
Purview laid together. And the ſtrength of the Proviſo is, habeat eandem Actio- 
nem, &c. qualem haberet ultimus anteceſſor hujuſmodi hæredis, &c. 

Theſe are the verba remedialia vel operativa, the reſt make the caſes, theſe give 
the remedy, and are bounded within the two wozds Heirs whoſe Antecefſo2s had 
right to the Advowlon. Allo no remedy is given by this Statute but foz Heirs, 
as appears, 1 E. 2. Fitz. Qu. Imp. 43. An Abbot Defendant pleaded the laſt pꝛe⸗ 
ſentment by himſelf, and the Plaintiff would avoid it being a woman, becauſe ſhe 
was then covert, and alſo within age, It was anſwered that ſhe was not remedied 
by the Statute becauſe ſhe was not an Heir but a Purchaſoz 3 whereupon che 
Court gave judgment againſt her, becauſe the Statute p2ovided but foz the Heir. 
And lo the caſe 35 H. 6. 60. doth alſo agree, and F. N. B. Aſſiſe of Darrain pꝛe⸗ 
ſentment 3 1. expzeſs. And Boſwells Caſe is full. Eut 2 E. 3. 11. it is made a 
queſtion whether Heir of a Purchaſoꝛ be within the Law and ſo left. And the Sta⸗ 
tute,(beſides the letter which is lo expꝛels and conſtant foꝛ the heir by name) might 
verxr well be led by the reaſon of the Common Law, which gives age to an infant 
heir, not ſo to a pnrchaſo2, though he be as unable to defend his title as the other, 
And the reaſon of the pꝛelerment is becauſe the heir is in by act in Law, (and the 
Law will make god and perfect its own acts )- and the other is in by his own ac, 
which is left to his own ſtrength, and can challenge no moze but right, and no 
favour, as truſting to it ſelk. 

It is neverthelels true, that there is another Particular Purview made fo? the 
Relief ok women covert by the wozd hæreditas, and not hæres, thus, Hoc idem ob- 
ſervetur de preſentationibus factis ad Eccleſias de hæreditate Uxoris in tempore quo 
Zuerunt ſub poteftate Virorum ſuorum, quibus per iſtud Statutum ſubveniatur per 
remedium ſupradictum. 

Rut becauſe the wed ( hereditas ) is indifferent, and the fozmer Purview is 
made the Eule and Pꝛeſident of this ( fox there is no expꝛels fozm ſpecial given 
foꝛ them) but hoc idem obſervetur, 6c. And per remedium ſupra- dictum, and there 
is no cauſe to reſpect the wife purchaloz; moze than an heir within age purcha⸗ 
ſo2, therefc2e this clauſe is to be underſtod ok wives that are Heirs as well as the 
ocher. 


Ind 
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And if it be objected that the Statute ſpeaks of ſome that were utterly diſhericed 


by _ uſurpations, which cannot be but in caſe of a Purchaſoz, fo2 elſe a Writ 
would lie. | 

J anſwer, that if a man befoze this Statute had purchaſed an Advowſon, and 
befoze-p2eſentation had made a Leaſe, and an uſurpation had been upon the Leſſee, 
the heir had been without remedy 3 but now by this Statute he may have a Quare 
Imped. at :the next Avoidance after the Leaſe, and may lay the laſt pꝛeſentation 
in his fathers Gzantoz, Accozding to the woꝛds of the Statute Actionem qualem 
anteceſſor, & c. F02 by the Statute the uſurpations upon the Leflee are to be paſſey 
and counted as none to this purpole. | 

Now though J hold this Stat. to the Letter in this caſe of heir, becauſe che 
Statute is ſo conſtant in it; and the received expoſition hath been ſo, yet J allow 
divers equities where the reaſon is the ſame with the wozd, | 

And therefoze, foz equities J allow, that ſucceſſo2s are relieved by this Stat. as 
well as heirs, but with this diffinction, fucceſſo2s of ſingle Cozpozations, as Eiſhop, 
Dean, Pꝛioꝛ, oz the like, and fo in Brooke P2eſentment 46 and Boſwels Caſe, and 

4 H. 6. 27. 

: Fut of complete and compounded Co2pozations, J hold it contrary, foz the 
ſame body continues that committed the Laches, which is the reaſon of the like 
difference taken in Croſſe and Howels Caſe Plowden, in cale of non⸗claim upon 
Fines. a 
Again, an heir within age, J hold relievable as well that is not in ward, as in 
ward, and though the uſurpation be upon himſelf, the Advowlon being in his own 
Hands and not in Leaſe. | 

Again, if an Infant heir ſuffer an uſurpation, and then another avoidance fall 
in his Nonage : J hold that he may have his Quare Imped. fo; that ſecond, though 
the wozds be poſtquam heres ad ætatem pervenerit, Fo2 that clauſe was put in to 
anſwer the particular caſe of an heir in ward,put in the pzeamble where the Guar- 
dian had ſuffered the uſurpation, In which caſe che Statute ſaw that the Ulard 
could have no title till his full age, Foz J hold it clear, that if a Guardian ſuffer 
an uſurpation, and then will ſurrender to his Ward, that the UWard ſhall not be 
relieved at any other turn during his Nonage, becauſe he ſhall be counted in by the 
Guardian to this purpoſe, Eut if a Guardian in ſoccage oz his ward, after 14 years 
of age, ſuffer an uſurpation, he ſhall be within the relief at any others turn be- 


foze 21. 
And therefo2e J deny the opinion of Thorpe, 16 E. 3. Fitz. Quare Imped. 67. 


and Brooke 262. Foz it was the meaning of this Law, to ſuccour the weakneſs 


of an heir within age, when he maketh a fault, but not to infozce him to ſuffer a 
wong, - - 

It is true, that in ſuch caſe he cannot have a Dum fuit infra ætatem, ( fo2 the in⸗ 
congruity of the wiit ) pet in caſe he may enter. Eut in the Quare Imped. there 
will be no incongruity. 

Again, Jam of opinion that if an uſurpation be had upon one in ventre ſa mere. 
that at the next turn after his birth, he ſhall be relieved, contrary to the iſſue 
taken, 11 E. 3. Fitz. Quare Imped. 158. Foz ſuppoſe the heir then in eſſe, being 
a daughter, wererelieveable in reſpect of her Nonage, were it reaſonable that the 
fon after bozn (to whom the wꝛong is now done) ſhould leeſe that relief, Be⸗ 
ſides this, the ſpecial Purview of this Statute fo2 Pꝛelates to be relieved againſt 
— in the vacation of their Pꝛelacies is altogether of the ſame nature and 
reaſon. 

Again, a Gzantee of the next Avoidance is within the equity, though he be not a 
Leſſee foz pears, 34 H. 6. A rem. is within the Stat. as a Neverſion. 

A Purchaſoz may be within the Law, as if one make a Leaſe foz years, and 
the reverſion deſcends to the heir who grants it away to I. S. and then the Leſſee 
ſuffers an uſurpation and the Leaſe ends, I. S. at the next turn ſhall have his 
Quare Imped. fo he is in loco hæredis, who was relievable ; if he had kept the 


reverſion. 
An 
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An iſſue in Tail is wichin the remedy of this Stat. upon an ulurpation upon 


* tenant in tail, yet there is no wozd foz him but foz the reverſioner 43 Ed. 3. 20. 


34 H. 6. 27. 46. all. 4. | 

Now to the ſecond point of the firſt great point, ſcil. in what caſes the relief 
lies fo2 the heir oz ſucceſſoꝛ. | | 

I hobd it firſt clear, that if a man have an Advowſon by deſcent, and being of full 
age, makes a Leaſe of it, upon whom an uſurpation is made, and then the Leaſe 
ends; the heir at the next avoidance ſhall not have a Quare Imped. fo2 by making 
the Leaſe by himſelf, he is party to the negligence and wzong, And the wozd 
( heirs ) thzoughout the law impv2ts, that he ſhould be in as heir of the reverſion 
w2onged by the Guardian and other tenants, which he could not help, 

And the laſt clauſe is moze plain, which gives ſuch action as the Anceſtoz 
ſhould have had befoze demiſe, ſo the demiſe muſt not be made by him chat is to 
be relieved, but by his Anceſfozs, Pet 33 H. 6. 12. & 34 H. 6, 27. adinit the 
contrary in pleading, but Fitzh. Natura Brevium 31. C. G. agrees with my opi⸗ 
nion. And though in the new Entries, Quare Impedit 20. 7 Eliz. theNugn made 
title to the Church of Aſhton, and declared of an uſurpation upon the P2io2y of C. 
which was ſurrendzed to King H. 8. and now the Church voided again, the De- 
fendant pleaded a god grant of the Advowſon and traverſed the uſurpation, and ſo 
left that J accompt no authozity 3 foz the Defendant, having a clear title by the 
Gzant to avoid the pꝛetended uſurpation, had no reaſon to admit it an uſurpation 


as he mult have done if he had demurred. But no man will hold that if a Biſhop 


in poſſeſſion of his Advowſon, ſuffer an uſurpation, that his ſucceſſo2 ſhall have a 
Quare Imped. at the next avoidance ; And therefore 7 E. 3. Fitz. Quare Imped. 21. 
A P2ioz Defendant avoided a pꝛeſentment, becauſe it was made in time of Uaca⸗ 
tion; but the other replied that it was in the time of his Pꝛedeceſſoz, when the 
Church was full, which was holden ſufficient to put the P2iozs ſucceſſo2, from his 


polleſlozy action oꝛ defence to a wit of right. And the reaſon is plain, That when 


a P2io2 oz a pꝛivate perſon ſuffers an uſurpation, he himſelf is put to a wzit of 
right, and then the ſucceſſion oz deſcent cannot change it to a Quare Imped. 
foz the uſurpation had wꝛought his full effect, as at the Common Law out of the 
relief of the Stat. ſo as the caſe could never fall within the remedy of the Stat. 
And in the great Caſe 35 H. 6. 62. Dandy and Priſot agree, that if one uſur 
upon an Infant that is an heir, and the Jnfant come to age within ſix Ponechs, 
and remove not the Incumbent by ſuit, he is out of the Stat. 


Now to the third point of the firſt great point, Bow the Stat, wozks the remedy, 3 Point of the firſt 
it is not by making the uſurpation void, and ſo leaving the poſſeſſion with the sreat Foint. 


right; but by giving a poſſeſſozy action to recover the Advowſon, which at the 
Common Law was not recoverable but by wait of right. And therefoze the verba 
remedialia & operativa, are habeat eandem Adionem & recuperationem, per brev. 
poſſeſſorium, &c. non eadem poſſeſſionem qualem, &c. And it is clear, that if 
the ulurpation be upon a leſſe, though the reverſion be in an heir, yet the leſſee him⸗ 
ſelf is without remedy fo? ever. 

Now the uſurper cannot gain a Fee in the Advowſon during the Term, but 
it muſt be the whole Fee, which cannot return to the heir upon the expiration of 
the Term, without an Act amounting to an eviction : and therefoze 16 E. 3. F. 
Na. br. and Boſwels Caſe do all agree: That the Infant in ſuch caſe cannot grant 
an Advowſon, becauſe he hath but a right, and in this point the Statute hath 
made no change, but hath left the poſſeſſion with the ulurper, and hath given the 
uſurpee a readier action, and 6 moneths time moꝛe then he had. And therefoze J am 
of opinion that if a man uſurp upon me, and his Clerk be inſtituted, he hach gained 
the Advowſon, though the Clerk die within 6 Poneths, but ik he die ſo, J may 
have a Quare Imped. oz p2eſent the next time,becauſe the plenarty doth not bar mp 
action, till the 6 Moneths incurred by reaſon of the Stat. But if a man uſurp upon 
the King, the Kings pzeſentation is not taken away till Jnduction and alſo after 
Induction, the King may have his Quare _— as long as the ulurper —— 
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cumbent lives, Lut he cannot remove him without ſuit, but at the next avoidance 
the King may pꝛelent again: Foz though he may be diſpoſſeſſed of his p2eſenc 
Pzeſentation, he cannot be ſo ok his Advowſon, and therefoze he may till grant ic, 
notwithſtanding the ulurpation, as was judged in a Writ of Erroz, upon a judg- 
ment given to the contrary, between the King and Campion fo2 the Uicarage of 
Newton Valence. | | 
Kut a Collation, be it by right oz wrong, gains no Patronage, as is-Greens 
Caſe and Boſwell. C. l. 6. 29. 50. | 
Now though the Staiute doth but give the poſſeſſozy Action, yet J hold clearly, 
that by the intent of the Stat. and by the conſequence, it gives liberty co pꝛeſent alſo 
upon an avoidance : Foz the Tenoꝛ of the Quare Imped. which is given quod per- 
mittat ipſum preſentare 3 ſo the meaning of this Law was to give him a poſſeſſozy 
action o2 pzeſentment in nature of a Re-entry, like the two Statutes of 32 H. 8. 
giving the wife an Entry upon the husbands diſcontinuance, and the Diſleiſee an 

Entry upon the diſleiſo2s heir. | 

Now as the righful Patron may p2eſerit, ſo J hold clearly that the Oꝛdinary 
muſt in this Caſe, as in all others, bear himſelf, that is to do nothing but as Oꝛ⸗ 
dinary. 

Ik the Church be litigious between the uſurper and the other to award his Jure 
patronatus, but if he will choſe the Clerk of either at his peril, he mult at his 
peril receive him that hath right by this Statute. 

And tt is no defence to ſay, that the uſurper p2eſented laſt, fo2 this is no pꝛot᷑ oz 
colour that he hath right now: And the D2dinary that is to be indifferent, and foz 
whoſe ſafety the Law hath p2ovided the Jure patronatus, mult not pꝛejudge rights, 

but at his peril. 0 

Out of this diſcourſe the concluſion is, That if the ulurpation upon Higden, the 
Gzantee were in the time of the ſame Abbot, that made the Gzant 3 that then as 
well that Abbot as his Succeſſoz mult have been put to their Mrit of Night, not- 
withſtanding this Stat. and by conſequence the Stat. of Ponaſteries could not have 
bzought the Writ of Right to the King no2 from the King, to Stanhop. 

And this point is found uncertain by the Jury, fo2 the Gzant to Higden was 
21 H. 8. and the uſurpation 25 H. 8. and from the beginning to the ending, there 
is but one Pꝛioz named Henry, and ever after it is followed thzoughout the 
whore — pred. Pꝛioꝛ & idem Pꝛioꝛz, lo the pꝛeſumption is rather againſt the 

ainti | 
* It is true, that if a man plead a G2ant ok a next avoidance from a P2io2,he muſt 
avek his life, oz elſe he ſhall be taken foz dead, not out of any thing appearing in 
the Plea, but out of a rule in Law, that every mans Plea ſhall be taken moſt 
ſtrongly againſt himſelf, becauſe every man is. ſuppoſed to be partial to himſelf, 
and to make the belt of his own Caſe. Eut in a Uerdict it is not ſo, fo2 that is and 
ought to be indifferent to both parties. a 
2 Great Point. Eut now to the ſecond great Point, take the Caſe at the beſt, that the uſurpation 

upon Higden had been in the time of a Pꝛioꝛ ſucceſſoꝛ, ſo that he might have a Quare 
Imped. at the next avoidance, whether the King ſhall have this Quare Imped. by the 
Stat. which gives Advocationes, jura, ingreſſus, conditiones, &c. : 
A&ions, Rights and Ik a diſſeiſee die without heir; oz te attainted of felony, the Lozd of whom this 
Entries, what are gi- Land is holden ſhall have his right of entry by Elcheat, and ſo ſhall the King in a 
ven to the King by Cafe of Treaſon at the Common Lam; not ſo, if the diſſeiſoz had died ſeiſed, as is 
rhe Statute of dige. agreed in the Caſe of the Parquels of Winchetier, Co. lib. 3. fol. 2. becauſe at- 
ries or Treaſons, or tainders by Parliament are but imitations of attaindersat the Common Law, and 
to the L. by Eſcheat. ſhall be of no other foꝛce, except the wozds be ſo expzeſs as can admit no doubt; as 
where it gives uſes and conditions. Eut the wozd (Rights) is ſatisfied in the 
rights of Entry, ſo the wozd Foxfeiture gives but title, and inveſfs no poſſeſſton. 
The King could have no action againſt the heir of a diſſeiſoz : firſt, beeauſe he 
had a lawful Tenant by Title: ſecondly, becauſe he could not recover but by 
action, which could not be fitted to the Lozd 3 and therefoze though he might en⸗ 


ter upon the diſſeiloz, pet he could not have an Allize upon the diſſeiſin done 
to 
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— 
to his Tenant, becauſe he could not ſay, that he diſſeiled him de libero tenemento. 
Now the ſcruple of our Cale conſiſteth in this, that it participates of both theſe 
Caſes, —— be 1 Queſtion. 
pr Foz at the Common Law there had been no remedy, but a wit of right, whit 
7 rhe Ring could not haue had by the Statute of Ponafferies and the Stat. of weer | 
by hach changed the action into a Quare Imped. but hath not otherwife changer the 
5 nature oz fozce of the ulurpation. And therefoze J am of opinion that if an heir 
relievable by a Quare Imped. upon this Dtat, die without heir, the Low by El⸗ 
1 cheat, ſhall not p2eſent, noꝛ have a Quare Impedit. The like J hold upon the 
1 two Stat. of 32 H. 8. cap. 28. & 34. where the wife had entry upon the vifconci- 
4 nuance of her husband, oz the viſleiſee upon the heir of the viſfeiſoz, Foz, though 
4 entry be given in thele Cates, yet they are in by Title as were befoze, Any 
A the Common Law will not extend it ſelf to irregular chat are given by 
7 ſpecial Stat. differing from the reaſons of the Common Law, g "4 
| But J Hold neverchelels chat the Stat. of Ponaſteries ſhatl give this Pzeſen- 
tation to the King, by the name of Jura & ingreſſus, the Kings Pzefentation being 
; fox this Caſe a kind ot Entry o; Claim, and to he may have a Quare Impedit. Foz 
# the Writ is pzoper enough-foz him, Quod permittat ipſum prefentare op the pꝛe⸗ 
7 ſent diſturbance done to himſelf, Not like the Cale of an Aﬀize of a wzong vone 


5 Aud the ſame A hold upon the ſaid two Statutes, that if a woman have Cauſe of 
'F entry upon the viſcontinuance of her husband, oz a diffeiſee upon the heir of che 
1 dilleiſoꝛ and then attainted of Treaſon, that the King upon the Statute 33 H. 8. x 
7} of Trealon may upon Difice feile chole lands by fo2ce of the words of that Law 
9 that gives the King all rights of entry: Of which fo2t this is, and which hath 
; not the milchiels that the Barguefs of Winchefters Cafe ſpeaks of,*pzivity of Atti- 
on, and endleſs vexation upon obſcure titkes. Though it be true that the wife 
will take an Action, it muf be a Cui in vita at the leaff, and the viffeiſee an Entre 
ſar diſſeiſin, which the King cannot have. Vide 8. and 16 Eliz. Dyer 252. and 337. 
A Leaſe made to a chantry Pꝛieſt not well confirmed, the King and his Patenicee 
avoid it. | 1 
— to the third and laſt great Point, Jam of opinion, that though this 3.Grear Point; 
right of Advowſon and the p2eſentation to it, and action of Quare Imped. fo; it is 
5 to be given to the Ring: pet it is not well conveyed from the King to Stanhop. 
15 The reaſon is, that che uſurper had gained the Advowſon in poſleſfton, and hath 
left in the Pꝛioz, and fs in the King, nothing but a right, though he be wichen 
the relief of the Stat. of Weliminfter, which right cannot be conveyed away by a 
| Subject, and therefo:e muſt paſs by Pzerogative, whereof the rule is, That no- 
* thing of Pꝛerogative can pals without expzeſs and determinate wozds 3 As is 
165 reſolved in che caſe of Mines. Plowd. And therefoze it will nor paſs by the 
wo (Advowſon) fo it is no Advowſon de facto, noz by the wozd (hæreditament) 
being a wozd doubtful and ambiguous, which ſhall never be taken againſk the 
King, in a ſtrange fenſe, noz by the general wo of ( Rights ) without a ſpecial 
mention and recital of the particular right, which is meant to be granted, as 
was reſolved in Cromers Cale, 8 Eliz. cited iu Doughties Caſe, Co. lib. 3. fol. 11. 
and there affirmed fo; Law by the whole Court. In which caſe of Doughties 
it is allo judged, that the Statute of Treaſons, which puts the King in acual 
| , doth not remove the poſſeſſion of the diſletloz, but leaves the right in the 
King till ſeiſure, == w-- 

Now this Gant of the King hath no ſpecial Gꝛant of this right, not fo much 
as the wozd (Jura) in the nature of naked rights; Foz it is but in two places, 
The one Maner. de Shelford cum ſuis juribus, which-is of another nature, The 
other is Jura. Juriſdictiones, poſſeſſiones, & c. which are alſo of another kind. 
Now the Stat, of Ponaſteries gives to the King amongſt other things, Rights, 
Entries and Conditions; and then enads that the Kings Pacentces fall have 
all Peno2s, Lands, Entries and Conditions, contained and ſpecified in their 

Retters Patents, accozding co their tenoz, any 175 and actions fo; any thing 
| 1 2 
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therein contained z And that the King ſhall have the ſame in actual and real pollel⸗: 


ſion, ſo that he may grant them without office, and then it hath a laving.of the 


3 polſeſlions and rights of ſtrang ens. 
* So it is plain accozding to the Rule of Doughties Caſe, upon the Statute ot 
Zreaſons (which is of che ſame wozds and effect) that where the Parſon oꝛ Abbot 
attainted of Treaſon was out of poſſeſlion,and had but an Entrie, that there the King 
was not to have actual poſleſlion of the land it ſelf, foz then it hab been in vain 1 
have given him Rights any Entries, and moze vain to ſave. the poſſeſſions - of 
ſtrangers, 4 ; - 28157622 an ages 
. Now if the King have nothing but a naked right, without poſſeſſion: of the fv- - 
vowſon, it is plain that his Gzant extends not to it, as hath been ſaiv,: neither can ; 
it be ſaid to be contained, much leſs ſpecified in the Letters Patents; which woꝛds 
require ſuch a ſpecification, as the Law requires in the Kings Gꝛants, and there⸗ 
foze if the King ſhould have granted Abbey⸗lands, with all Pines found oz to be 
found within the lame, this would not by the help of this Statute paſs Pines Nopal; 
foz the tenoꝛ and purpoꝛt of the Patent doth not import it, no though the Abbot had 
had them, and the Gzant had been of all Pines in as ample manner as the Abbot 
had them. So if the Kings Gꝛant had moze in the habendum then in the pꝛemiles, 
this Statute would not carry that. : | | rr be 4 
Laſtly, the iſſue is joined that the King granted the Advowlon, which is not 
true. Foz though it be true, that if the King had granted the right of the Entry 
and Action, that the Gzantee might have had it, yet ſtill the grant muſt be pleadey, : 
as it is in Law a grant of the right and not of the thing it ſelf, bs dnn e 
My thee Bzethꝛen had argued all befoze, and had concluded foz the Plaintiff, 
but they held (though not all altke) that reverſioners, as well of full age as within 
age, and as well of their own leaſe as of che leaſe of their Anceſfozs oz Paedeceſ- 
ſo2s,. whole heirs they were, were within the remevy of the Law, and that the Lam 
p2eſerved the poſſeſſion foz the reverſioner (though not fo2 the Leſſce ) and lo made 
a kind of baſe fee by wong, during the Leaſe in the ulurper, which was Huttons 
opinion. . Things hard-and not warranted in my Judgment, ES; 
And ſo Judgment was given fox the Plaintiff, 


Fl 


Fall; Sora * | | Peter verſus Stafford. | 
Record or not. Eorge Peter Attozney, bzought an Action of falſe Impꝛilonment againſt | 
PLL 22107 Sir John Stafford and others, fo2 impꝛiſoning him at Briſtow. The Defen- 


2.3. Dants plead, that time out of mind, there hath been a Court of Recozd holden at 
Briſtow every Monday, cc. befoze the Pajoz, ccc. accoꝛding to the cuſtom and liber⸗ 
ties of the ſaid City, and that accoꝛding to the ſaid Cuſtom, Sir John Stafford le- 
"of vied a Plaint there againſt the Plaintiff, whereupon the other Defendants, being 
Serjeants, were commanded to arreſt him, which they did, cc. The Plaintiff - 
tok iſſue that Sir John Stafford did levy no ſuch plaint againſt him prout, and it 
was found foz the Plaintiff, And it was ſaid in arreſt of Judgment, that it ought 
to have been tried by the Recozd, Eut the Court reſolved chat it was well cried, - 
fo2 the matter of Recozd was mixt with the matter of fac, that is, whether the 
Court were kept, and the Plaint levied, accozding to the cuſtom and liberties of 
the City, which is a matter of fac triable per pais : Allo the levying of a Plainc 
is like the ſuing out of an D2iginal, which is not of Recozd till it be returned in - 


Court. 
And lo the Plaintiff had Judgment in this caſe. 


Debt. Eſington verſus Bourcher, 


Web aguiegt Rivers Þ Sfingeon againt Bourcher, Bnight, Turner and others bzought an Action ot 


Defendants , one 


alone wageth Law. debt of 1800 l. upon an in ſimul computaverunt, and an arrere of 800 l. where⸗ 


of all the reſt paid. Boucher was Out⸗lawed, Turner and the reſt appeared by one. 
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ſuperſedeas : Turner alone tend2ed his Law, that he with the reſt did not owe, &c. 
And the others not Out⸗lawed did plead to the Country. And it was objected 
againſt Turner, that he was not to be admitted to his law alone, becauſe they were 
all 5 — one Defendant,being foz a joint-vebt, and fo they muſt anſwer toge⸗ 
ther. it was anſwered, that this was unreaſonable;'foz-ſo'by joining with me 
as joint-Defendants, J muſt be ſubjec to his Plea, chough he would confeſs the - 
Action. Now though the Defendants ſhall not ſever in Dilatozies, yet in Bars 
they may. | -=_ : 

And akter divers motions, there were P2eſidents pzoduced, one in Tr. 12 Jac. 
Rot. 2226. and another Hill. 13 Jac. Rot. 541. and a third in Hill. 41 Eliz. Rot. 445. 
where one of the Dekendants alone waged his law, that he and the reft did not owe, 
and the reſt nihil dicunt & parcatur judicium, till the lam made oꝛ failed; and after 
the law being made, Judgment againſt the Plaintiff, And ſo in this caſe Turner 
was received to his law, and the Plaintiff NonAuit, 


| Pie verſus Weſtly. | | Informations 
Tr. 16 Jac. Rot. 1948. 


le did infozm againſt Weſtly Jnn-holder, foꝛ uttering of fleſh, 30 days foꝛbid⸗ 
den, Unde petit adviſamentum Cur.'& quod forisfaciat 5 1. fo2 every offence, 

unde ipſe petit medietaten. Upon not guilty, it was found againſt the WDefen⸗ 
daut, and now it was 'faid in arreſt of Judgment, that there was a Statute ſcil. 
that gives 5 1. foz an offence, but then it divides it one third part to the Bing, 
another to the Infozmer, and the third to the pw2 ; Et Curia adviſare. But J am ; 
of opinion that the Jnfozmation is inſufficient, foz an Jnfozmation hath not only Information muſt 
ſomewhat in it of an Indictment to lay, down the offence, but hath allo the nature — —_ 
of an action, foz the party to demand his due as in another action, which is his former. 
Office to demand certain, and not the Courts to allign; therefoze if he make no 
demand, oz demand that appears not to be due, his Inkozmation is inſufficient, 


ickford verſus Bickford, © | WR "a 
Tr. 16 Jac. Rot.843. A 10 


* 


| an Adminiſtratsz bꝛought an action of Debt againff Bickford; and after Adtion falkhicd of | | 
iſſue found fo2 the Plaintiff, it was ſpoke by Chibborn in arreſt, chat the ing Plainti We | 
action- was bzought the 2 of April 16 Jac. and the Adminiſtration was laid in the > 2255 > cen, e 


Declaration granted the 11 of May after. So the Judgment was ſtayed, 


Maſon verſus Grafton. 
Tr. 16 Jac: Rot. 1725. 


Aſon bꝛought an action of the caſe againſt Grafton, foz gods imbeſelled out Action againſt u 
M of his Inn, and found foz the Plaintiff, In arreſt it was excepted that he — — my 
had not alledged to be in Communi Hoſpitio. ( Quzre if both in the Writ and ommune Hoſpi tium. 
Declaration.) Pet becauſe the Declaration laid in the cuſtom foz common Inns, . 
and then laid that he Hoſpitatus in hoſpitio, the Plaintiff han Judgment. Foz it | 
ſhall be intended (and it is) Domus, non Hoſpitium, if it be not commune. e.. ee. | 


Harris 


Harris verſ ? Halford verſ. & Con abler, Norton vel. & 
Ap-John. S Parker. Caſe. Molineux, &c. 


228 * . 
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Harris verſus Ap- Jobn. 


Amendment de pla. T Recpals by Harris againſt Ap-John, after Uerdic it was found that the ven. 
cito deb. for Treſ- T fac. and Habeas corpus, Was de placito debiti. AnÞ the Court amends 


paſs. ed it, 


Obligation, 1 \ Kolford verſus Parker. 
Delivered as a Scrol Nit per Holford verſus Parker ſur Obligation: The Defenvant pleayed that 
to the party. he delivered the waitings ta the Plaintiff himlſelf,as a ſcrole upon condition, 
&c. Et iſſint nient ſon fait, and demurred Judgment again che Defenyanc with⸗ 
out Arguments, 
Conſtables Caſe. 


Ction upon the Statute of Hue-and-Cry per Conſtable, verſus homines inha- 
bitantes in dimidio Hundredi de Waltham apres Verdict fuit accept, and 
Pꝛeſident there ſhewed of a like Action, Verſ. inhabitantes in Hundredo de W. 
communiter vocat. half hundzed of W. And yet the Court gave Judgment in this 
caſe foz the Plaintiff. Foz the Court may well incend it indeed to be a whole 
Pundzen, and ſo but called half, and it hath indeen an undzed⸗Court by it ſelf, 
and otherwiſe it ſhould have been ſo pleaved oz given in evidence, | 


7 


Norton Executor of James Hobart againſt one 
Molineux and Ford. | 


Coyenants © Hill. 5 Jacob. 


a th- Orton Executoz of James Hobart, bzought a wzit of Covenant againſt Moli- 
ring the minority of TA neux and Ford, Adminiftratozs of the guds of Thomas Carrell, during the 
the Executor of an minoꝛzity of Mary Mollineux, Executrix of the ſaid Thomas Carrell, late Executoz 
Executor, how he of Edward Carrell, upon a Covenant of Edward Carrells foꝛ payment of an An⸗ 
ſnal he named. 8 uity, Iſlue, non eſt factum 3 found foz the Plaintiff, Jt was moved in-arreſt by 
5 Towes, that the Defendant ſhould have been named Adminiſtratoz of che gods of 
Edward, not adminiſtred by Thomas. But the Court being infozmed by theP20- 
thonotaries, that this was the ancient fozm ; Judgment was given foz lain- 
tiff: if the childzen had been Defendants, they ſhould have been named but Execu⸗ 
to2s of the Executoz, foz the reſt follows, but the committing of adminiſtration is 

of both gods, but the pꝛeſidents rule in the Titling, &c. 


1 Leeſe verſus Arrowſmith, 
Det a . Mic. 16 Jac. Rot. 78 I, 


Amendment of the T Eeſe bzought an action of debt againſt Arrowſmith, foz 300 I. and in the im⸗ 
— Roll, by parlance roll, the Count was upon the ſale of divers parcels to ſevergl ſumms, 
the Plea Roll. all making up but 294 1. But after the Count upon the Plea roll was right, and 
upon nihil debet, it was found fox the Plaint : and although the imparlance roll 
could not be amended by the after roll, yet becauſe Bayle the Plaintiffs Attoznep 
affirmed that his Inſtructions to the Clerk were right, it was amended by the 


Court, 


Smith verſus Pannel. 
M. 16 Jac. Rot. 716, 


Court Eccleſiaſtical C Mith and other Church-Uardens of Ridgewell in Eſſex, p2eſented to the Arch- 


— not with Deacon, that one Pannel was a railer and a ſower of diſcozd between Neigh- 
| hi bours 


 Wats verſ Luck's bp Scot. verſ. £ | IO 


Conisby. Caſe. Wall. 247 
bours, whereupon the Arch-Deacon enjopned him purgation 3 and the — i 
awarded pꝛohibition, foꝛ the Clauſe belongs to the Leet, except it were in the 
Church, oz the like. | D 
| Wats Sos Ron court Eccleſpaſt, | 


7 Lizabeth Wats wife of Edward Wats, libelled in the Spiritual Court againſt Court Eccleſiaſtical 


Jane Conisby Executrix of the Executoz of Henry Conisby foz a Legacy of refuſeth competent 


160-1. The Defendant pleads the releaſe of Wats the husband after marriage, proof in prchibi- 
and there were two witneſles to the releaſe but both dead, and therefoze not allowed 

whereupon P2ohibition was granted containing this averrment that the wit- Oh 
neſſes were dead, and that ſhe offered to pꝛove by witneſſes that it was the | 
— witneſles dead, and that wats the husband confeſſed that he ſubſcribed 

the re o 


Luch's Caſe. - Orphans, 
M. 16 Jacob. | | 


Ohn Luch was bzonght to the bar by Habeas corpus cum cauſa directed to the Cuſtom for Execu- 
Pajo2, Aldermen and Sheriffs of London, who certified the cauſe as followeth. ret 
That there hath been a Court of Orphans time out of mind in London, and that well as in the Eccle- 


the cuſtom hath been, that if any Free⸗man oz Free-woman die, leaving Orphans ſiaſtical Court. 


within age unmarried, that they have had the cuſtody of their bodies and gods; and A244 u Mb, 
that the Executozs and Adminiſtratoꝛs have uſed and ought to exhibit true IAnven⸗ Z. 82. S Po, 
tozies befoze them, and if any debt appears due, to become bound to the Chamber- /@2--:400>+. 


lain, to the uſe of the Orphans in a reaſonable ſumm to make a true accompt upon 
Dath of them after they be received, and if they refuſe, to commit them till they | 

will become bound, and then ſhewed that one Jane Cutler widow, being a Free- 

woman Fiſhmonger, died leaving divers Orphans, and that this man was Admi- 

niſtrato2 and had exhibited an Inventozp of a 1000 l. debt unreceived, and was | 
required to give bond of 2000 l. ut ſupra, and refuſed per quod, &c. And it was Prohibition to 
alledged foz the p2iſoner that he was already bound in the Pꝛerogative Court to 2 —— 
make accompt and ſo he ſhould be twice bound. Alſo that he was info2med that the pong 5 
there was no ſuch cuſtom foꝛ widows of Free⸗men. But the Court anſwered phans, | 
that they could not examine the truth of the Cuſtom, but the validity of it, and 

they held ic reaſonable enough, ik it were true. And if the Eccleſiaſtical⸗Court 

would impugn a lawful cuſtom the Court might grant a Pꝛohibition. 


Scot verſus Wall, 2h, 5.34 Prohibition, 
Tr. 16 ]ac. Rot. "MP . . V. 
4 r. 16 Jac. Rot. 340 ee 


Nter Scot and Wall, the Plaintiff had a Pꝛohibition containing, that where he Prohibition where 

had 20 Acres of Wheat, and had ſet out the 10 part of it, that the Defendant te Parſon demnands 
pꝛetending that there was a cuſfom of Tything that the owner ſhould have 4.5 ſheaves Cue ln 
and the Parſon 5, and ſo ſued fo2 that, where there was no ſuch cuſfom 3 Foꝛ the 
Court ſaid, that the Modus Decimandi mutt be ſued foꝛ in the Eccleſiaſtical⸗ Court, 
as well as the very Tythe, and tf ic be allowed between the parties they ſhall p20- 
ceed there; but if the Cuſfom be denied it mult be tried at the Common Law, and 
if it be found foz the Cultom, then a conſultation muſt go, otherwiſe the Pꝛohibi⸗ 
tion ikandeth. ; 
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the heir or execu- 
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4 Lei, ver? Jg dere Smith vert? Farmer vet 
4 Kirby. Sberrot. J Boucher. Shereman, &c. 


end 


— 


Auſtin verſus K irby. 
Tr. 16 Jac. Rot. 1915. 


Super ſatram. omit- Uſtin againſt Kirby, Falſe Judgment upon a Judgment in the County Court 
ted. in Treſpaſs, the Jury ſay that che Defendant elt culp. leaving out ſuper 
ſacramentum ſuum and reverſed, | 


Debt. | | Spray verſus Sherrot, 


H.12 Jac.Rot.7 94. 


New Writ againſt Q Pray againſt Sherrot, Debt againſt an Heir who pleaded riens per diſcentiour 
tors, as by journeys Debt againſt the ſame Heir, upon the ſame Eond in this Court, and the Defen- 
Libr dan was Dut-lawed, which Dutlawzy fox the inſufficiency of the Pꝛoclamation 
* was reverſed, and he freſhly bzought this Writ, and avers that the Defendant had 

aſſets the day of the firſt Mrit purchaſed 3 whereupon the Defendant demurred. 

The like hath been pleaded againſt the Executoꝛ, but no Judgment hach been given 


in theſe Caſes. 


Smith verſus Boucher. 


Annuity. | 
MM. 16 Jac. Rot. 3339. 


e.. eee Fox 37: | 1 0 
LL Pe et Wy our of clear Mith bzought a Mrit of Annuity againſt Boucher and others, the Annuity 
/ S492 22. = > — — — was 40 l. per annum. ſolvend. extra clara lucra, des les Allom Mozks. The 
| < perion ablohme- Defendant pleaded that there were no clear gains, and upon the Demurrer the 


I . 
4 Plaintiff had Judgment without Argument. Fo2 the Gzant chargeth the Perſon, 
and the reſt is idle. 
Margaret Parkins Caſe, | 
Prohibition. Farmer verſus Shereman. eee, 22 


* 


Diſimes demanded of JF Nter Farmer & Shereman in.P2ohibition the Caſe fell out, that an Abbot having 
— 1 a Pꝛiviledge to be diſcharged of Tythes quamdiu manibus propriis, in the 
time of E. 4. made a gift in Tail, and 31 H. 8. the Abbey was diſlolved. The 


cu f H . f. 
a queſtion was, Whether the Donee of the iſſue ſhould be diſcharged. It ſeemeth 


clear he ſhall not be diſcharged foz the Statute diſchargeth none, but as the Abbot 
was diſcharged at the time of the diſſolution, fo they muſt claim che eſtate and diſ- 
charge under the Abbot, ſince the Statute, ſo if by a common Recovery the rever- 

ſion had been barred befo2e oz after the Statute, but if the land had returned to the 
Abbot o2 Bing, befoze oz after the Statute, the Cale had been otherwile, 


Prohibition. Napper verſus Seward. e . . 


Mich. 16 Jac. Rot. 72. & 672. 


Apper againſt Seward a Parſon, had a P2ohibition againſt his Pariſhioners, 


Prohibition Eccle- | | 

_ — 4 that libelled in the Spiritual Court to make p2wf by witneſs there of divers 
n u , . . : | 

eyching in perpetuam manner of Tything, in perpetuam rei memoriam. A ſtrange attempt, 

rei ntmori am. 


Barret; 


de, &c. The Plaintiff pleaded, That heretofoze he ſued another Writ of 


2 e Wore > ee 


GL regs 
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| aun N "7 
A Warr. chartz was bought by J. S. againſt Barret, and counted upon a Feoff# No amendment of 2 


' Bradſhaw verſ. 


— 249 


Caſe. Enell. 8 Taqlor. 


Barrets Caſe. | 3 Caſe. 
H. 16 Jacob. . - 


A. ment made by Dedi & conceſſi ad Denham in Norff. whereas the Land was Feoffment of land 
laid to be in another Town, upon demurrer, this groſs fault appeared and was de⸗ falſe laid. 
nied to be amended, becaule it was pleaded without a Serjeants hand. wy 


| Bird verſus Snell, 
H. 16 Jac. Rot. 1819, : 


B's bought againſt Snell a Writ containing both an Ejectione firmæ, and a EjeZione fone, and 
ereſpals of Allault and Battery, and upon ust guilty pleaved, Verdict was pelt in of Wil. 
given foz the Plainciff, both foz the Ejecment and Battery, and entire damages > WS 


Ejectione, &. 


alleſſed. And the Court adviſed of the Judgment, becauſe it was without Pzeki- er deter — 5 
dent, but the damages fo2 the Wattery could not be releaſed, becauſe they were en- Sd 1 


tire with the Ejectment. Note it ſeemeth holpen by verdict. 


Thorp verſus Taylor. Obligation. 
H. 16 Jacob. 


T Horp bzought an Action of Debt againſt Taylor, and counted upon an Obli⸗ Count upon che 
5 gation made ultimo die Auguſti, anno 4. Rs. upon Oyer af the Bond, it boze Dae and making of 


Date 19. die Aug. anno 4. the Defendant pleaded non eſt factum. The Jury the Deed. 4 


found it his Deed, and the Plaintiff had judgment; Foz the Count was not of che 
date, but of the making, and the Jury have found the Deed, | 


Bradſhaw verſus Waller. NAP Caſe. 
M. 16 Jac. 


| | my bzought an Action upon the Caſe againſt Walker fo; theſe wozds; Action for words, 
Thou art a filching fellow, and didſt filch from William Parſon 100 1. After filching Fellow. 
Verdict fo2 the Plaintiff Cur. adviſare, fo2 the wozns are of an uncertain ſenſe, and 

ſo judgment was pzonounced una voce, Mich. 17 Jac. nihil capiat. 


Marſh verſus Sparrey, Ejeftione, &. 
H. 14 Jac. Rot. 185y. | 


Mb brought an Ejectment again Sparrey, of the demiſe of Sir George Deviſt for Demiſe, 

| Wrotteſly, and the Plaintiff had Uerdict and Judgment. Now it was 

moved by Hitcham,that the Writ was Deviſit, where it ought to have been Demiſit, 

and it was amended per curiam. | g | 

; Cuppledick verſus Sir Philip Terwhit. | Quart Inpea. 
Tr. 16 Jac. Rot. 32 10. 5 


Uppledick bꝛought a Quare Imped. againſt Sir Philip Terwhit & allos qu. e .. /66.) 


permittat ipſum preſentare ad Eccleſiam de Ulcibi, &c. The Defendanc 
pleaded quod nulla talis habetur Eccleſia vocat. Ulcibi in Com. pred. whereupon 
iſſue and after vervic pro Def. it was moved by Harris foz the Plaint. that che verdict. 
Ven. fac. was miſtaken : Foz it was de Vicineto de Ulcibi, where it ſhould have 
been de corpore Com. as where the iſſue is upon no ſuch Town: Eut the Court Nl talis habet 
gave Judgment qd. caſſatur breve, fo2 though it be denied that there is any ſuch Eccliſia. 
Church; pet the Town is not denied, and the Count of Eccleſia de Ulcibi is an 
| | R R allegation 
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| , Pie verſ. Briers verſ. 2? Hide verſ. T 
* Deane. & Goddard. & Ellis. 
allegation that there is a Town called ulcibi, whereof whether there be a Church 
the viſne ariſeth pꝛoperly from the Town; and though J obſerved the iſſue did not 
meet in wo2ds, foz the Writ is Eccleſia de Ulcibi, and the Plea Eccleſia vocat. 
Ulcibi, yet the effect is the ſame. And note, chat though another of the Defen- 
vants, ſcil. Clerke, had pleaded likewiſe to the Mrit, no ſuch Biſhop of Lincoln 
as was named, gc. whereupon there was another demurrer, pet the whole Mrit 
was abated againft them all, upon the Uerdict, and no opinion given upon the 
other demurrer. | F HGH A; 33 63 80% 


Toformation. Pie verſus Deane. 
Mich. 15 Jac. 

Star. 35 Elixagainſt Ile infoꝛmed againſt Deane foz turning one houſe into many dwellings, upon the 

S 15 P Stat. 35 Eliz. the Defendant pleaded not guilty, and Uerdict for the hin- 

tiff, And Serzeant Harris in arreſt of Judgment ſaid, that this Stat. was expired; 

* Foz it was enacted to endure foz 7 years, and afterwards to the end of the Seſſion 

of Parliament then next enſuing, ſo it determined at the end of the Parliament 

43 Eliz. Alſo the penalty by that Act is given one half to the Church-Warven of 

the Pariſh, where the-oftence.is, foz the relief of the pwz, to be levied by diſtrels, 

and the other half to the Jnfozmer, & Cur. adviſare. 


* Briers verſus Goddard. 


Adm. during the mi- Nter Briers & Goddard, Adminiſtratrix durante minore ætate of the daughter 
nority of anExecu- 1 Cxecutrix,- made divers Obligations unto the Creditozs of the Teſtacoz, any 
tor gives bond and after twk Husband. And the Court was of opinion that ſo much of the gods of 

, the Teſtacozs as amounted unto the value of the debts paid, and undertaken by the 


4 — 45. wife, the husband might rerain as his own. 


Quere how the Caſe ſhall. be if the wife die, fo2 then the husband is no longer 

chargeable by her Fond. Alſo the Court was of opinion that this kind of Admi- 

niſtration during the minozity of an Executrix, was not within the Stat. of 21 H.8. 
to be granted of neceſſity to the widow of the Teftatoz, becauſe there is an Executoz 
all the while, otherwiſe perhaps it were if the Executoꝛ were made from a time to 
come. ö a 


Prohibition. | + Hide verſus Ellis. / LL. 492. 
| H. 16 Jac. Rot. 567 


Prohibition for the DRohibition fo2 Hide Plaintiff againſt Ellis, Farmo? of the Rectozy of Shinfeild 


ſecond hay, having 1 in Com. Berk. and pꝛeſcribed that all Tenants and Occupiers of the Peadow, 


paid Tyrhe for the had uſed to cut the graſs and ffrew it abꝛoad called Tedding, and then to gather it 
fir. into winreves, and then to put it into graſs cocks in equal parts without fraud, 
and then to ſet out every tenth cock great oz ſmall to the Parſon, in full ſacisfaction, 


„ Sud C as well of che firſt as of the latter making; upon traverle of the Cuſtom; it was 


found fo2 the Plaintiff, * And exception was taken that the Cuſtom was void, be- 


C056” | 
< Carr o cauſe it contained no mo2e, then every owner ought to do, and ſo no recompence fox 


—_—_— the ſecond making: But the Court gave judgment foz the Plaintiff, Foz Tythe 


naturally is but the tenth of the revenue of my ground, not of my labour and in- 


. 4 . ©. 4 ! * a 'b . 
Keel. 2 ©. duſtry, where it may be divided; as in graſs it may, though not in Cozn : And in 


| divers places they fell out the tenth Acre of wod ſtanding, and ſo of graſs: And ſo 

4 e. 1 here the Jury having found this fozm of Tything to be the Cuſtom there, it is 
well. And the like Judgment was given upon the like Cuſtom in the Kings 

Wench. P. 2 Jac. Rot. 192. 02 292. between Hall and Simmonds. = 2 


Philip 


£ " Philips verſ. ? F etherſlone Haugh wy C has verſ F Grim = — 5 5 
Mood. | 8 verſ. Topſall. 8 Haſelrig. F Fromm 8 251 
Philips verſus Wood. Battery: 


55 Mich. 16 Jac. Rot. 2099. 


Hilips bzought a Treſpaſs of aſſault and battery againſt wood, and Wood 
| pleaded not guilty, and it was found fo2 the Plaintiff, And after verdic, it 
was moved in arreſt of Judgment, that the Writ was againft theſe two Defen- 
dants and another, and therefoze the Count ought to have bien in the ſimul cum H. 16 Jac. Rot ĩ00, 
which it was not. Et curia adviſare. Eut Tr. 17. Judgment was given, but it Exitus. 
was taken as no oziginal, and ſo aided by the Stat. 


N 


Fetherftone Haugh verſus Topſall. 
Hill. 13 Jac. Rot. 715. 


—— Haugh againſt Topſall, action of Debt againſt the Executoz, The No amendment of 
- Writ was purchaſed in the County of the City of York; and the Declaration me in riet 
upon the imparlance Roll was entred, M. 13 Jac. Rot. 3409. And in the margint Wii. 8 
Civit. Eborum, but the Declaration was that the Teſtatoz apud Villam Novi Ca- 

ſtri ſuper, Tinam conc. ſe teneri, &c. whereupon the Defendant imparled uſque 

Hillar. and the Plaintiff counted again right, conc. teneri apud Civitatem Eborum, 

and upon iſlue plene adminiſtravit, Uerdic fo2 the Plaintiff, and Judgment, and 

after the Recozd removed by Erroꝛ, and this alligned foz Erroz in the Kings Eench. 

It was moved in the Common Pleas, that the imparlance Roll. might be amended 
and made agreeable to the D2iginal, but was denied by the Court. | | 


Debt. 


Carver verſus Haſelrig. 
; H. 13 Jac. Rot. 970. 


N Haſelrig, Adm. durante minore ætate of an Exetutoz, and did Nonage continuing 
not averr that the Executoz was ſtill within the age of 17 years. Opinion, by whomaverred. 
That he need not, otherwiſe it were if the Plaintiff were ſuch an Adminiſtratoz. 


Grimſtone verſus Molineux. | Information. 
Hill. 15 Jac. Rot. 8 50. 


2 — by Grimſtone againſt Molineux Knight and his Wife, foz the Re- £9949, pu — 

cuſancy of the Wife, upon the Stat. of 23 Eliz. the Defendant pꝛaped Judg- den gi ires, whecher 

ment of the Infozmation, and pleaded a Stat. of 31 Eliz. That fo2 that offence Reculancy be one of 

amongſt others, the action ſhould be bzought in the County where the offence was them. 

committed, and avers that the Wife was inhabiting in Lancaſter at the time, & c. Halle.. FL 
abſque hoc, &c. in London, whereupon a demurrer. | PLES a 


Note this offence is not in committing, but in omitting, and non-feazans, 


Armeſted's Caſe, Scar-Chamber. 
Paſc. 17 Jac. | 


D* Henry Yelverton Attozney-General, infozmed in the Star⸗Chamber ore Breach of Proclama- 


: _ A. , , inſt tion againſt build« 
tenus againſt William Armeſted and others,foz building without bꝛick, againſt r 


the Pꝛoclamation, though upon old Foundations. And they were all finedto one_2 Chamber. 


years value of their houſes, ſaving one that was fined moze, becauſe he had built 
two Tenements upon the foundation of one, foz that did wozk_as ill an effec as to 

one of them, as if he had built that upon a new Foundation. | 
And it was ſaid, that Pꝛoclamations were fo far juſt, as they were made pro 
bono publico. foz, publick utility as againſt the increaſe of buildings in London 
and about it, whereby if they cannot be fed, cleanled oꝛ governed, the Country ts diſ- 
peopled, and timber conſumed, the City lels _ and beautiful, and moze ſubject 
2 to 
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— 8 | Lale rare — 
| Hatton. 


Star- Chamber. 


* 


ee, p 


to fire. And in this the King builds upon old Foundations, foz he found che 


like Pꝛoclamations and pzocedings uyou them in Nucen Elizaberhs time. The 


offenders were alſo enjoyned to refozm their buildings acco2ding.to the Pꝛocloma⸗ 


tton. 
Lzke verſus Haittox. 


Max Hecretary Lake exhibited a Xill again one Luke Hatton, containing, 


that Luke Hatton had defiverd to Lady Roffe His daughter a wiiting im⸗ 
po2tuning a conference had between the Counteſs of Exeter and him, wherein he 
ould determine to give a dꝛam to the Lady Roſſe, and to make away the Secre⸗ 
fary her Father, and to charge him with a plot again the King, in the time of 
the late Queen; and that this waiting coming to the Decretaries hand, he required 
Luke Hatton to confeſs the delivery of it. e the ſaid Hatton did deny the delivery of 
it: and had publiſhed and given out, That he the ſaid Secretary Himſelf, oz the Lady 
Roſſe, 82 ſome other, by their pzocurement had devifed and contrived it themſelves. 


To this, Hatton (being the only Defeudant) had anſwered and denied the witing, 


deviſing en delivering it: And denied alſo, that he had at any time been with the 


Lady Roſſe. Vhereupon many witnelles on both fides were examined, and now 
the caule among the reft, being ready foz hearing, it was excepted by Walter che 
Painces Attozney, that the Bill ought to be caſt out of the Court; and his pzin- 
cipal reafons were two. a | 


Libel,no man ſhoula - # Firſts. That the Writing being a Libel, againft the Counteſs of Exeter, 
complain of it in the and fo being a woug inſeparable to her, no other perfon could complain of it, 


Star-chamber , 
he party grieve 


but having no intereſt in it: Foz perhaps the party libelled againſt, had rather it 
d. ſhould die. And cited a Cale of one Lambe a Civilian of Northatuptofſh. whoſe 


Bill upon the like cauſe was caſt out of the Court foz that part ot the Libel that 
concerned others. | | | 
2 The other exception was, that the charge was, in the dis-junctive, and fa 
n. | 
Now to the point of incertainty of the charge, it was agreod by us all, That 
that point of the charge was well, foz it was no other chan a repoꝛt of the wozds 
ſpoken by him, which they muſt deliver truly as he ſpake them. And withall, if 


'a man ſhould ſay of the o2 four Lo2ds, that they oꝛ one oz two of them had com⸗ 


mitted Treaſon, this were a ſcandal, whereof they all oz one of them might com- 
plain. Eut if a man did complain that two perſons oz one of them had foꝛged a 
Deed, this charge is naught, becauſe it is his own Declaration, which mult be 
certain. . ; ; 

But to the firſt exception, Hir Edward Coke agreed and relied upon Lambes 


. Caſe, and added further of his own, with a great deal cf violence, another reaſon, 


That the Counteſs of Exeters honour and diſhonour, was handled and traverſed 
between two ſtrangers, whereunto che was made no party, which might be turned 
to a pzactice, that a man might pꝛetend that a baſe perſon had fcandalized a third 
Perſon of quality, and ſo by that means defame him. Kut he might have 


— the Counteſs a Defendant with Hatton, oz elſe have joined her againſt 
Hatton. 


— 


To which exception, it was anſwered by me and the Chief Juſtice, that Lambes 
caſe was no whit like this: Foz in that caſe Lambe had nothing ta do with that 
Libel, moze then any other of the people, whereas in this the @ecretary wag 
named foz a plot againſt the King, and moze the Libel is found in his hands, 


and he charged to be the contriver of it; ſo that now he is ingaged not ſo much 


to purſue the Libeller, as to quit himſelf of the Libel, which will cleave to his 
fingers, if he find not another Authoz. And to ſay that he ought to have made 
the Counteſs Defendant , is againſt reaſon and Juſtice : againſt reaſon, be- 
cauſe the Kill lays nothing aganſt the Counteſs 3 and againſt Juſtice, to in- 
fozce him to accuſe her of thoſe foul faults contained in the waiting, whereof 


perhaps he holds her innocent, and therefoze hath no wozd in his Will to hy 
$4 | her; 


* 2 


Waddingtons 


"Breadniax — . wo TT 
ee | Calc, Hatton. 
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her: And to make his intention mite clear, he had moved befo2e the King, tha 
the — would have joined with him in his ſuit againſt Luke Hatton, and it 
was re 0 | py : 

And where Dir Edward Coke had ſaid, that if it had been true, that ci un⸗ Lib iſhed 
teſs of Exeter had a purpoſe to poifon, ct. that Hatton might E 2 — ſd pts 
Writing, J denied it: fo2 a Libel, though che Contents be true, is not to be be ttue. 

- juſtified. * Eut to diſcover it legally to ſome Magiſtrate oz other that map have 
ki, pe ge — the Cauſe is the right way; but it may be juſtified in an Action: 
upon the Cale. 


Breadman and Coales. 


Readman was bound in a Stat. of 2000 |. ts one Coales, who dying tuteffare, Ew Sew 
the Adminiſratton was committed to his wife, who married one Fawne.which | 
Fawne became bound with others to the King in 600 1. and then he and his wife 
did by Deed inrolled in the Court of Wards aſſign this Statute unto the King fo: 
payment of. the ſaid debt of 600 1. to the King, which was payable at certain days C. Wards. 
after the aſſignment : and we refolvey; that this allignment was god, notwith- 
ſtanding the Dtatute of 7 Jac. which makes aſſignments of debts void, other then 
ſuch as did grow due oziginally to the Kings debtoz bona fide 3 foz the purpole of 
the Law was, that no debeo2 of the King ſhould pzocure anothers mans debt to be 
-afſigned, which was a common pꝛactice; but this is Fawnes own debe, though 
not to his own ule, which he may himlelk releafe and diſcharge, and by the lame 
reaſon may aſſign. ; | | 


% 


Aſſignment of 4 
debt to the King, 
good, 


Waddingtor's Caſe. 


Be moꝛds of the Urit of Diem clauſit extremum, ts the Echeatoz are Quod 43. 
T per Sacramentum proborum hominum diligenter inquiras & | iiclonem inde — 
diſtincte & aperte factam nobis in Cancellaria noſtra, ſub tigillo tuo & figillis eorum 
per quos facta ſuerit ſine dilatione mittas, &c. In the concluſion of the Dffice it is 
thus : In cujus rei teſtimonium tam eſcator. predict. quam Jurator predict. huic in- 
quiſitioni ſigilla ſua alternatim appoſuerunt. | 
It was excepted, that alternatim did impozt interchangeably, and that ſs it Parol alcernation; 
ſhouln not be underſtod that both Efcheatoww and Jurozs ſhould ſeal to 
One. 
But we reſolved it was well enough, becauſe it is ſais tam Eſcaetor 
And it may well be true; that all did ſeal, and then the adding of 
natim, Which muſt not be fo curioully conſtrued, but may be — 
the Inquiſition, ſhall not hurt. | 


Lake verſus Hatton. 


CE. Thomas Lake Paincipal Secretary, bought a bill in Star-Chamber agafnit $tar-Chumber, 
O Luke Hatton ſervant ts the E. of Exeter, ſuppoſing that he delivered to his ' © 


m jur. 
the word — 
to both parts of 


à purpoſe to poiſon both the Lady Roſſe and the Plaintiff, and fome other ſcandals 
of. the Counteſs, and now denied it and feid, that they han foꝛged it. Itter which 
Cauſe publiſhed and ready fo2 hearing, it was moved by Derjeant Crew, Str John 
Walter, and others, that this Bill ought to be rejected, betauſe this being in effect 
a Libel againſt che Counteſs, no other could complain ok it, perhaps the 
Kings Attozney, acco2ding to the like rule given in this Court, in the caſe of 
Dodo) Lambe. | | 
This was long and vehemently debated, and ge kaſt voted by the Court. And 
Hir Edward Coke leading, was of opinion, that there was no mote ol the Bin 

3 to 


daughter the Lady Roſſe a waiting, purpoꝛting that the Countefs of Exeter had Let. 4 da. 
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Duncombe verſ. 


— — 8 2 1 4 


aller Hartſ. 


This Argument was 
Mic. 16 Fac. 


1 82 Melton and Alice his wiſe were ſeifed of land in queſtion in fee, in 
«kc 


Wingfield. 


to be Heard, but the prof that Hatton had charged the Plaintiff with the Li- 
bel, as being that whereby he was grieved. Eut J-ſhewed that in this Caſe Sir 
Thomas Lake did not complain of the Libel, as on theabehalf of the Counteſs 


foz the w2ong done to her, but to charge Hatton with the delivery. of it, to dil⸗ 


charge himſelf,. who was otherwiſe anſwerable foz it, as being found in his 


hand. ä 


accozding to the p2ziozity of exhibiting of it. | 1 

Alſo in the Caſes which were three, whereas witneſſes are examined on part of 
the Will upon Letters and exhibits, which they ſuffered not to remain in che 
Office, but tok them again into their keeping, all choſe diſpoſitions were refuſed, 
fo2 where they are depoſed, they are part of the depoſition, and cherefoze ought to 
remain in Court as their Acts, whereas being kept in the pzivate hands of parties, 
they may be altered and cozrupted after the examination, and ſo not ſufficient to 
ground a Sentence upon. | 


And lo after by the Uote of all the Lozds, the Eill was retained and firſt heard 


Duncombe verſus W feld. 
Tr. 15 Jac. Rot. 988. 


* 


the right of Alice, and levied a Fine with Pꝛoclamations 43 of Eliz. 


ce of it to the uſe of them two, and the Beirs of their two bodies begotten, the 
ee rem to Suſan Andrews, the leſſo2 fo2 life, the rem. to Francis Duncombe in 


ce tail, the rem. in Fee co the ſame Alice; and the Jury found theſeiſin accozdingly 
ce by the Stat, of Uſes, and that the Tenements were in the actual poſſeſſion of 
ce George and Alice, and that Melton alone, Menſe Michael 44 Eliz. levied another 
ce Fine with Pꝛoclamttions of the ſame Lands, to the uſe of the ſame Melton 


br SAL and his wife, in ſpecial tail as befoze, the rem, to Melton himſelf in tail, the rem. 


FX 


ce to the ſame George Melton and one Evan Melton in Fee and then the Jury found 


ee that they were ſeiſed by fozce of this Fine and the Act of ules prout lex, &c. 


“And then they further find that the ſame George Melton and Alice his wife 
ce heing ſo ſeiſed and in actual poſſeſſion thereof 3 Alice died 14. Novem. 44 Eliz. 
ce without iflue, and that one John Duncombe is her Heir, George. Melton conti⸗ 
te nued his poſſeſſion and was ſeiſed prout-lex, &c. And that he ſo ſeiſed 1. Febr. 


c 45 Eliz. did foz money bargain and ſell the Tenements unto Curtis and Ste- 


cc phenſon, and their Peirs, and ſet down the Jndenture in hc verba, wherein 
cc jt is appointed that there ſhall be a recovery againſt them, and that it ſhall be 
ce to the uſe of Melton and his'Peirs, but no inrollment is found, neither is it 
ce concluded that Curtis and Stephenſon were ſeiſed by fozce, of this bargain and 
cc ſale, not ſo much as prout lex, &c. But then they pꝛoceed and find that one 
ce John Colt and Holland 23. of January 45 Eliz. did pꝛoſecute a Wric of Entry 
< inthe poſt, againſt Curtis and Stephenſon, being then Tenants of the Free-holv 
ce of the ſame Land, retor. cr. pur. And then ſet fozth the whole common recovery, 
ce wherein George Melton was called to warranty with the Execution. And that 
te the ſame recovery was to the uſe of George Melton and his heirs, and then they 
ce found that George and Evan Melton and John Colt made a Leaſe foz 21 years 
ce unto one Speed, which Leaſe came unto Wingfield the Defendant, and then 
ce George Melton died. And then Suſan Andrews entred upon Wingtield, and made 
ce the Leaſe unto the Plaintiff, Francis Duncombe, upon whom Wingfield re-en- 
ce ters, And whether the Re-entry of Wingfield be god oz no, is the gueſtion, 
ce ſcil. the utrum, & c. * 
J divide the Caſe into 4 Points. I : 
1. Whether the Wife be remitted upon the ſecond Fine to her firſt Entail 
oz not: And A think the is and her Busband tw, as at the Common Law, 
upon the taking the ſecond Eſtate in tail, as the Caſe is found joined to 
this, as a part sf the ſame. Firſt point, whether that Remitcer extends to Suſan 
| FS Fu us FFF 2: Andrews, 


Na verſ. : 
| Wingfield. 255 


TE ee > and the other old rem, and J think it div as long as the Remiccer 
wd. | 


2. Whether the Remitter failed, and when, and Jthink it failed, and vaniſhed 2. 
ſo ſon as the wife died, and then the old remainders were turned into rights. 
3+ That though the Remitter ceaſed upon the death of the wife, yet after the Zo 


death of Melton the husband, Suſan Andrews had lawful entry by the Stat. 32 H.8. 
and by her entry did both regain her own eſfate and the remainders, and ſo the 
had power to make the Leaſe to the Plaintiff, LEND | 
4+ That there is no recovery at all found in the Caſe, in reſpec'of the repugnancy 4. 
of the Uerdict. | | 
And lo the firſt point, J make it no queſtion but that the husband and wife being 1 Point. 
Tenants in ſpecial tail, with rem. over, the husband diſcontinues- by Fine oz 
Feoffment, and then take an eſtate back again to himſelf and his wife in ſpectal 
tail. That by this (as it was at the Common Lam) the wife was ipſo fatto re⸗ 
mitted, and by neteſlary conſequence the husband allo, though it were true that the 
husband was ſo far bound by his own Act; that he could not in his own perſon claint 
it ſoz wherein Littleton being plain, and che Law clear, J fv leave ic without 
regard of the Bok 21 E. 3. that makes difference where the wife oz husband ſur⸗ 
vives, foꝛ that Remitter is executed at the firff, And the Caſe is the ſtronger; pet 
in conſideration. of the Remitter, accozding to the judgment of Sous Sayes Caſe 
41 E. 3. 17. where a Feoffment was made to a husband and wike in ſpecial tail, 
the rem. to A. Then the husband made a Feoffment, and tok an eſtate to him 
and his wife, in ſpecial tail tw, 41 AM. 1. the rem. to B. The husband died, the 
wife agreed to the ſecond eſtate (as in reſpect of her ſelf ſhe might) both being 
made during coverture 3 yet it was judged that foz the benefit of A. in the rem, the 
could not, much moze here the beſt eſtate ſhall be judged in the wife even foz her 
ſelf, ſince ſhe lived not to croſs the judgment of Law Ly her own act. And like- 
wiſe foz the benefit of the rem. as J alſo held in the Caſe of Sir John Sherely, 
but Hawtries Caſe M. 2 & 3 Eliz. Dyer, 192. and 18 Eliz. Dyer, husband and wife 
ſeiſed in tail remainder in Fee to the husband, he made a Feoffment to the uſt of 
Himſelf and his wife foz life, the rem. to her younger lon, and died; the wife might 
choſe the latter (though the did choſe: the firſt) koz then the rem. could not be 
remitted. | | N 
Kut now it is objected, that the Cafe differs from that it was at the Common 
Law fo2 two ſpecial reaſons, . 4 f BY 
The firſt, that the ſecond eſtate to the wife in this Caſe in queſtion, grew by a 
uſe declared to the husband and wife in tail, upon a Fine by the husband only; 
which eſtate coming in place of the uſe, muſt by fozce of the @tatute of Uſes, be 
ſuch in quantity and quality, as the uſe was which was out of a new eſtate and not . 
of the old, whereunto the remitter ſhould be, 
The ſecond Dbjection is, that the firſt eſtate being to the husband and wife in 
ſpecial tail, ſo that iſſues inheritable muſt claim as Yeirs to the husband as well 
as to the wife, his Fine hath utterly barred thole Iſſues and himſelf, aud hath ex⸗ 
tina the intail, and ſo conſequently that eſtate cannot be remitted, | 
As to the firſt Dbjection, J confeſs it is clear, that if an Infant oz a woman; 
having right of lands diſcontinued, wherein entry was not lawful, if the ſame Jn- 
fant oz woman covert come to that land by way of an uſe raiſed out of that eſtate, 
the firſt taker of ſuch eſtate ſhall not be remitted, fo2 the violence of the letter of the 
Stat. 27 H. 8. And the firſt taker in chis Cale, is to be underſtod of che firſt taker 
of every ſeveral eſtate, as well in remainder as in poſleſſton, an 
And therefoze, 34 H. 8. Dyer 54. Amy Townſends Caſe, Tenant in Tail, 
made a Feoffment in Fe to the. uſe ok his wife foz life, rhe remainder to his 
next Meir of that intail, he ſhall not be remitted, no not if he had the uſe by de- 
ſcent, as Simons Caſe, and Marmadukes Caſe, 6 E. 6. if he were the firſt to whom 
the poſſeſlion was firſt transferred by the Statute; fo2 then ffill he falls with⸗ 
in the Letter of the Law, that he muſt be in of the eſtate, as he was of 
the ule, and pet he hach both the Fr&-hold and the right and that — — 
ault, 
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ters. 


fault, and can have no Action, which are Littletons grounds and reaſous of Remit- 


Note,an Act of Parliament hath every mans couſent as well to come, as pꝛeſent, 
and ſo he is here an Authoz of. His own hurt, aud allo he muff hold it as the Ac 
gives it, having power to bind every mans right; either finally oz ſub modo, as 
here it is foꝛ the firſt Taker, And therefoze are ſavings o2 rangers rights in Acts 
of Parliament. | 8022 8 | | 
Der M. 15 & 16 Eliz. Dyer, 329. & 251. Dyer, which is a ſtranger Taſe, 


Ceſtuy que uſe in tail; remainder to a ranger in tail, remainder to himfelf. in 


Fee made a Feoffmenc befoze the Statute 27 H. 8. to the uſe of himſelf foz Jife 
the remainder to his eldeſt ſon Meir of his ff entail and his wife foz life 
and died: Now the ſon was in by the Statute of the new eſtate. Reſolved 
bp four Judges in the Chancery, that the old Feoffees could not enter to revive 
co the ſon of the firft uſe of entail ; whereof one reaſon was given that the ſon 
could not enter again his own Ac, and againſt che Scatute, have any other 
eſtate , yo uot though it were by the Ad of another, ſcil. the Feoffees, and after 
op Had had his wozking, vet the next Heir of the entail ſhould be re- 
mitted. 1 N . 

But the firff taker of a Remainder map be remedied by accident, that is, if a 
Remitter happen to another befoze the Land come to him. As if A. be tenanc in 
tail the Remainder to B. in tail, and A. make a Feoffment to the uſe of himſelf in 
tail, the remainder to B. in tail again. And then the Statute executes the uſes. 
Now both A. and B. have their eſtates de Novo. But if A. die, now his iſſue ſhall 
be — 4 ſo by conſequence ſhall B. in remainder be remitted though he were 
a firſt taker. | | | 
ate that in Amy Townſends Caſe, it was objected that there was a ſaving of 
Rights in the Statute of Uſes, and by conſequence of Remitters whereunco in 
the Argument there was no anlwer made by the adverſe Counſel, Wut Plowden 
the Repozter notes, that the ſaving is onlmof fozmer rights 2 but that anſwer 
ſatisfies not, foz it ſaves right after the @catute, but che ſaving indeed preſerves 
rights, but to be recovered and remitted as may ffaud with the Stat. not againſt 
it. But J anſwer to this, that the Stat. of 32 H. 8. hath changed the reaſon df 
this Caſe, and hach given the wife entry againſt her husbands Fine; ſo that now 
hy the uſe raiſed unto her out of ſuch effate, the is not in of an eſtate diſcontinued, 
but of an eſtate whereupon after che death of her husband The might have re⸗ 
entred. | 

Now as upon re-entry in ſuch Cale where the entry is lawful the ts remitted, 
fo where an eſtate is conveyed unto her, and is in her, though by the Statute her 
entry being lawful, che ſhall be judged in of her beft eftate, her Nemitter being 
intratio legitima, though not actualis, and ſo is Dyer 192. . 

. Wut then it is again re-objected, that pet at leaſt till chere be an actual entry the 
eſtate ſhall be judged in her as the uſe was, which was out of the new eſtate, ac- 
coding to the opinion of the Councel that argued againſt the Remitter in Amy 
Townſends Caſe of a Feoffment made by a Diſleiſoz to the uſe of the Dillciſee, 
that the Difleiſee ſhould not be remitted till an actual entry. | | 84-5: 
To this J anſwer, that J hold the Law not to be fo, To which purpoſe, ſee 
Littl. 157. If a man have right of entry and take eſtate being of full age, ec. he 
is pꝛeſently without entry remitted though he tok the eſtate bp contrary conveyance, 
buc he ſays that if he take but a Leaſe foz years, - that doth not remit him but upon 


| his actual entry, 


And pet J anſwer further as clear that the Jury find firſt this ſecoud Fine to 
the iſſue of the husband and the wife in ſpecial tail. And that by fozce whereof 
and of che Stat. of Uſes they were ſeiſed accozdingly. Eut then they pzoceeded 
further,. and ſay, that thep were both in acual poſſeſſion of the Land, Now the 
actual poſſeſſion which impozts entry of the husband, muff. be accowing to the 
eſtate, which is intire and indiviſtble with his wife, which is che reaſon allo of 
the entire remitter to the husband as well as to the wife at che Commou 1 
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So then it appears plainly by the Uerditt that there was actual entry by, and fo2 | 


the wife; which makes an end of that Objection. | 

As td the ſecond Dbjection it is allo true, that by the fine of che husband alone, 
the entatl tothe Illues is finally and totally barred 2 And ſo are the Caſes 18 Eliz. 
Dyer 351. & 269. and Beaum. Caſe. And ſo alſo and upon the ſame reaſon is 


16 Eliz. Dyer 332. Attainder of Treaſon of the father fozfeits the Lands againſt 


the Iſſues, which are grounded upon the fozce of the Leteer and meaning of the 
Stat. 4 H. 7. & 32 H. 8. and the Stat. of Treaſons, 26 H. 8. | 
Eut pet J anſwer, that the entail, which is barred to the Jſſues, yet remains, 
notwithſtanding this Fine to the wife in right, as to her ſelf, and to all eſtates and 
remainders depending upon it, and to all the conſequences of benefit to her ſelf ann 
to others by her as long as lhe lives, as amply and beneficially, as if the Fine hav 
not been levied. 5 2 | | 
And therefo2e firſt take Beaumonds Caſe, Co. 1. 9. 140. which was, that John 
Beaumond und his wife being ſeiſed in ſpecial tail, remainder to John Beaumond 
in Fee, he alone levied a Fine to E.6. in Fee, which Eſtate came to the Earl of 


Huntington in Fee, Beaumond having Iſſue, died, his wife entred, the Earl of 


Huntington confirmed the eſtate of the wife habendum to her and the heirs of the 
body of her and her husband: And it was ruled that the Confirmation wꝛought 
nothing, becauſe ſhe had as great Eſtate befoze, And alſo the Iſſues could not be 
made inheritable, which were befoze barred by their Fathers Fine, and the Eſtate 
tail as againſt them lawfully given to another, And it was further reſolved by 
way of admittance, that if the remainder. in Fee had not been to Beaumond him⸗ 
ſelf, but to a ſtranger, the entry of the wife had reſtozed that remainder to the 
ſtranger, and had left nothing in the Cogniſe, but a meer poſſibility, ſo ſhe hath 
the tail not only foz her ſelf, but to the benefit and beneficial to other Eſtates grow- 
ing out ol one rot with his. And yet during the life of Beaumond the Entail hav 
bern barred, and all had been in the Cognilee, and the wife had had nothing but a 
poſlibility via verſa. | 

Now it is plain and muſt be confeſſed, that the remitter in this Caſe is to all 
purpoſes as effectual, not only to the wife, but to the rem. and Eſtates depending, 


as was the entry in. Beaumonds Cale. Foz Remitcer is as an entry in Law, the 


Law changing the eſtate as an entry, if it could be had, ſhould, 


* 


Now becauſe the Statute of H. 7. and eſpecially 32 H. 8. hath made n mo2e ab-, 


ſolute ſubjection of Entails to Fines with Pꝛoclamation then the Common Law 
did ſince the Statute of Donis conditionalibus, and that the Stat. and the expoſit. 
upon them, together with the other Stat. of 11 H. 7. of diſcontinuance of Jointures 
in tail, have induced many intricacies, perplerities and appearing contrarieties, let 
us in ſome meaſure clear that learning that we may ſe a way thzough it upon all 
occaſions, | * 5 

It hath been a rule that hath deſtroyed Perpetuities, that an Eſtate cannot be 
made to ceaſe fo2 a time, and then to riſe again oz to ceaſe, as to one perſon, and 
have being to another, oz to dep2ive a tenant in tail by condition oz limitation 
of power of alienation, by Fine oꝛ common Recovery 3 Pet in theſe pointg theſe 
Stat. have induced all thele ſingularities into Entails. And cherefoze at this 
day, | | | 

N Firſt, an Eſtate tail may ceaſe foz a time, and pet riſe again, and may ceaſe 
to one perſon, and be in fo2ce & eſſe to another. 2 

2 Secondly, an eſtate in tail may be in it ſelf perfect, and may be aliened, and 
yet cannot deſcend, though there be Iſſues ok the Intail. | 

3 Thirdly, an Intail map deſcend aud cannot be aliened. 

4 Laſtly, an Intail may be full, and yet can neither deſcend, noz be aliened. 


Stat. 4 H.q. & 32 H. 
8. What confeſſion 
they have made up- 
on Entails. 


Allo as to the firſt, Beaumonds Caſe is ſo that the husbands Fine alone binds To the firſt. 


the Intail, lo as during his life all is given away, and there is nothing left but 
a meer poſſibility. That if the wife ſurvive, the ſhall. be again upon her re-entry 
tenant in tail in ffate as befoze, ſo it is ceaſed foꝛ that time and the Jſlue barred, 
but as to the wike if ſhe ſurvive the whole tail KY 2g and is reſtozed co _ 
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To the third, 


Fon the 2. (Archers Caſe judged 20 Eliz, in the Common Pleas, that ek the 
G2andfather be tenant in tail, and the Father viſfeiſe him and levy a Five, ann 
then the Gzandfather die, and allo the Father, that the fon iſle in tail ſhall be 


barred. And the ſame I bold i the father had levied this Fine without difſeiſing 


his Gzendlacher, o2 if he had died befoze the Gꝛandlather; foꝛ though the ſon auld. 
claim as heir in tail to the Gꝛandfather as laſt ſeiſe by the Jutail, yer he muſt 
claim. as heir in bled by the father, and ſo falls plainly within che wozvs as heir 
of the perſon that levied the Fine, and claiming only by an Jutail made to the An⸗ 
ceſts2 of him that levied the Fine. x | | 

And A hold that if tenant in tail have iſſue thꝛie ſons, and the ſetond ſou levy a 


Fine with Pzoclamations in the life of his father wha dies, this hall not bar the 
\ elyer brother; Eut if the elner die without ifſue in the life of the father, the ſerond 


Hall be barred : And if the elder without iſſue after the death of the father, fo ag 
the eder had the whole tail, vet if the ſecond oz his iſſue ſurvive ann then vie, it 
Hall bar the younger ( foz he is plainly within che wazds-) as well as the ſecony 
that levied the Fine. The wozds of the Stat. of 32 Hen. 8. are that a Fiue le⸗ 
'vied of lands in any wiſe Intatled to the Conuſoz, 02 any of his Anceſtozs Lal be 
a bar again the perſon and his heirs, claiming only by fo2ce of fuch Intail any 
doubt, cc. Da the Fine doth bar heirs of the Intail in many Caſes, where che 
Conuſo2 cannot give the land becauſe he hath it not. 
And cherefoze A match it with the cale upon Weſtm. 2. de Donis. They to wham 
the land was given ſhall have no power to alien, but that it all remain ta the 
iſlue, Now lee L itt l. caſe f. 160. 38 E. 3. 21. 9 E. 3. 16, &c. That if tenant in tail 
have Alus thag ſons and diſcontinue, and the middle ſon releaſe and bind him and 
his heirs to warranty, and the middle fon dies and then the father vies ; This 
— - Fe — cnn — the — the younger, becauſe by pollibility 
m 5 ed from him al t il, and ſo within the in | 
— — : 0 2 ne 
a this Land now cannot deſcend unto the heirs in Archers Caſe, (to return to 
that Cale) becaufe the delcent is fopc and ſtrangled ; Pet J hold it clear, that the 
be e . em 
ealon ; fo the Statute no Letter to bar his Anceſt t dis hei 
5 y — ſo no ſaving is ueedful. 1 _ OO 
. Anveheretoze-in Archers Caſe, if after the Fine levied by the father, the Gꝛand⸗ 
tather had made a Feoffment to. a ſtranger, yea og but a bargain and lein — 
bad died, this bargaing ſhould have both holden the land againf the iffue in tail: 


(e they are bazred, ann their right exting by the Fine, and fo the tat. of 


Well. 2. ſet lle not to the reverſion ) and againſt the fathers Countee e 
Fine in this caſe doch but extingui the tail, int munnt give it by his — 
that had not ſo much as right oz a poſlibility, though there were a poſſibility, ſo the 
Stat. leaves the fozm and eftect of the fine (as to all purpaſes and perſons, but the 
Zllues in tail) to the ozdinary rules of Law, whereof one ts, That a conveyance 
$9 one by him that hath but a naked right oz poffibilicy wozks by the extinguiſhing 
of it in the poſſeſſion, ©. Moyle Finches Cale, Co. lib. 6. 70. ®0 if the fathers 
Conule will claim, the other hall ſay partes tinis nihil, 8c. If the Jfue in tail 
will claim, Þe ſhall plea the fine with a Que ear. though it be falſe which the 
other tall not denp, but must anſwer the fine and partes finis nihil, &c. is no Plea 
fo2 an Illue in tail, foz he is a pzivp. 

As to the third Cafe the Stat. of 11 H. 7. makes it as is Sir George Browns 
Cale, Co. lib. 3. f. 50. Bridges and his wite tenants in ſpec. tail of the p2ovifton af 
the husband within the Dtatute 11 H. 7. rem. to Bridges in fee had iſſue Anthony 
Bridges, and died, Anthony levies a fine tg Brown, and then the mother made a 


Dilcontinuance, Brown may cuter, not by the poſlibility of his EKace arifing out of 


the Intail, ( foz. he could not have an intereſt in that, becauſe the whole Jntaif was 

actually without change in the mother.) but by the Feo-ſimple, Aud fo alſo is 

_— _ mo” — to then the tail cannot be alienated by the mothers, 
eaon ot the rettratnt of 11 H. 7. Neither can veſoend by reaſon fi 

the iſſue in tail in her life, * 8 —— 2 


2 — — — 
4 


ti 4 8 
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As to the 4 and laſt, one may be ſeiſed of a perfect eſtate in tail, and yet the 
ſame can neither be aliened noz deſcend, as in the caſe at the bar, and in Beaumonds 
cee, 2 © | | 

It cannot deſcend to the iſſues from the mother, though the whole eſtate tail be 
in her, becauſe they were barred by the Fathers fine befoze 3 It cannot be aliened by 
the wife, becauſe alſo it was aliened befoze by the husband in a ſozt obliquely, | 

Ifo though it be true, that when the Yusband hath levied a Fine, and die; and 
his Wife enter, the Eſtate is wholly in her, ſo that the alienee hath no part of the 
eſtate tail in him, noz any, eſtate derived out of it, but it is wholly evicted. Do 
that if there be no iſſue of the entail, the Husbands conuſee hath loſt the Eftate 
fox ever; yet ( if there be iſiue in tail at the death ol the Wife.) the Eſtate of the 
conuſee ſhall rife again ſo ſon as the dies, by fozce of the Yusbands Fine, and that 
ipſo facto without entry, as upon a Ceſloz of the Wives eſtate, like unto Chud- 
leighs Caſe, of contingent ules ariſing and falling where there is no diſturbance to 
the pollellion. l 3 i | 


Vo when the wife enters upon the conuſe; that which was in him as a baſe Fe 


imple, ſo long as the Jntail laſted, is now in the wife a perfect Entail again, but to 
endure only during the life of the Wife; and then to return again to theconuſee, ſo 
long as there. ſhall be iſſues. So then the Caſe is that the Intail remains in the 
Wife remitted-but neither to be aliened noz deſcend, which are incidents inlepara⸗ 
ble, but by Act of Parliament; So Deane and Chapters have a Fee⸗ſimple to re- 


tain and go in ſucceſſion, but not to alien. But now to all other purpoſes the En⸗ 


tail abides and is in the Wife in the lame eſtate, as it was before. | 
- Foz firſt, though the iſſue be diſinhericed, ſo as it is all one to the tail as if there 
were no iſſue, pet the is notenant puis poſſibility, oz in that degree, as it is reſolved 
in Beaumonds Cale. 1 | 2 7 915 I Mi 

Alſo the may make Leaſes foz thꝛee lives, under the old Kent, cc. acco2ding to 
the Statute, and it ſhall neither be fozfeiture noz diſcontinuance; as it is alſo ob- 
ſerved there. 7 g 4 J | 3 

J hold it alſo clear that in this Caſe of Remitter, and in the Caſe of Entry of 
the wife, as in Beaumonds Caſe, the ſhall not only become tenant in tail (as J. 
have ſaid ). but her entry and remitter ſhall-alſo remit all remainders and reverſi- 
ons that were depending upon her Eſtate, that are not otherwiſe bound, which is 
alſo reſolved in the argument of Beaum. Cale. | 

Therekoze put the Caſe that land be ſpecially entailed to A. and his Wife, the 
remainder to B. in tail, the remainder to C. in Fee, and A. the Husband levies 
a. Fine alone to D. in Fee, and dies leaving iſſue, che Wite enters, ſhe is in of 
her eſtate in tail and her entry alſo remits B. and C. to their ſeveral remainders, 
and hath put D. out of his whole eſtate. And therefoze J am clear of opinion, that 
the Wife in that Caſe may ſuffer a common recovery againſt her ſelf as tenant 
in tail, and vouch the common vouchee, and that, ſhall barr che old remain- 
ders of B. and C. fo2 ſhe cannot be ſaid to be eins d' autre eſtate at all, much leſs to 

And pet it is a rare Caſe, that a common recovery againſt the tenant in tail ſhall 
barr the remainder and not barr the entail; Foz here the entail (that is, theiſſnes 
of the entail-) were barred befo2e by the Fine, but pet it may be truly ſaid that 


the entail is barred by the recovery, becauſe the Wife was ſeiſed of the whole en- 


tail, which was ſo barred, and the remainders are then depending immediately 

Eut what ſhall be che effect of that recovery after the death of the Wife againſt 
D. to whom the Musband alone levied the Fine, J will ſpeak hereafter, 

Ik the Wife after ſuch common recovery paſled againſt her, die, leaving iſſue 
by her Husband, now D. is to have the land (as hath been ſaid ) neither can the 
recovery had againſt her hurt him, foz as to him the was eins d' autre eſtate, and 
therefoze the value cannot come to him, And if ſhe had come in as a vouchee, pet 
it could not have hurt D. fo; his eſtate and Hers never ſtod together, noz had 
dependance the one upon the other. And he had = eſtate divided from hers 
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and by contrary means, though both out of the rot of the entail, 

The next queſtion is, taking the Caſe that the Pusband and Wife were remit⸗ 
ted to the firſt eſtate in tail, and that by conſequence Suſan Andrews and the reſt in 
remainders were alſo remitted ( as I have holden ) when the wife vies leaving her 
husband that was bound by his own Fine, what now is become of thole remains 
ders. 

And upon that J am of clear opinion, that now theſe remainders to Suſan An- 
drews and Duncombe, that were by the remitter of the wife mane actual remain- 
ders are by her death diſlodged and turned into rights, as they were by the Fine, 
and ſhould ſtill have been if che wife had not been remitted oz re⸗entred in the like 
caſe, whereof the reaſon is plain. 

Foz the husband by his Fine gave and had power to give the whole effate/in 
tail, as to himſelf and the iſlues in tail; but he had no power to pzejudice the wife, 
ſo the is only ſaved and the eſtate fo2 Her ſake 3 and ſo. much as concerns her and 
others, that ſhould not claim under the husband oꝛ the iſſues (ik the land had come 
to them) of which ſozt thele remainders are; ſo that now when the is removed 
by death 62 otherwiſe, that eſtate that was p2eſerved'fo2 her only ceaſeth, and 
the land returns to the fozmer current, and ſtate that was raiſed by the Fine 
to the alienee, and ſo by conſequent the remainders which were remitted only out 
of neceſſity, becauſe their fundamental eſtate was remitted, muſt fail together 
with it, koz the old remainder cannot depend and be joined to the new eſtate 
which was and is a Fee⸗ſimple. A Remitter cannot be but when che Free-hold 
in poſſeſſion and the right meet, and therefoze Litel. fol. 153. puts it that if the 
husband diſcontinue the wives land, and take an eſtate to himſelf fo2 life, che 
remainder to his wife, ſhe is not remitted till her remainder fall. By the ſame 
reaſon in this Caſe, the remitter holds no longer, when the poſleſſion and right 

rt. i 

And now J ſay (the husband ſurviving the wife) the eſtate is ipſo facto adjudged 
in him acccoꝛding to the eſtate of the new Fine, and not acco2ding to the fozmer 
entail, which he had given away and barred by his Fine: And now it is all one, as 
if the wife in this caſe had never been remitted oz had never entred after the huſ- 
bands Fine, in which Caſe the remainders could never have been remitted, oꝛ as 
if the land had been given with like remainders to the husband alone in ſpecial 
tail; and ſo the remainders that were befoze during the remitter in eſſe are now 
turned into rights of remainders only. But if on the other fide the husband in 
this Cale had died firſt, and without iſſue, then had the remainders continued re⸗ 
mitted becauſe there ſhould have been no interpoſition of the new eſtate between the 
wife and the rem. as in the caſe in queſtion there is. 

Out of this diſcourle appears the difference between the Caſe ſince the Statute; 
and Littletons Caſe which is the like, befoze the Stat, Littl. fol. 151. ſaith, that if 
{and be given to the husband and wife in ſpecial tail, and the husband alien it by 
Fine, and take an eſtate again to him and his wife, that this is a remitter to them 
both, becauſe they are one perſon, and the eſtate is indiviſible, Now to ſee how far 
this very caſe is the ſame in Law fince the Stat. (as befoze ) and where it differs, 
and upon what reaſon, 

I agree, that in the Caſe in queſtion the eſtate reſumed to the husband and 
wife, did remit them both as at the Common Law; fo2 the wife and her eſtate 
(as to her) is the ſame that was at the Common Law, no way further pzefudiced 
by her husbands Fine, and therefoze ſince ſhe is remitted, her husband muſt alſo 
be remitted with her and foz her, upon Lite. reaſon, 

But whereas in L ittletons Caſe the remitter was total to the whole entail, as 
well foz the Jſſues as foz the parties themlelves, and ſo did wholly aboliſh the whole 
new eſtate, as toztious and wzongkul: Now the husbands Fine and new effate 
upon it was not utterly aboliſhed, but interrupted only by the wife and foz her, and 
is rightful and not toztions againſt himſelf, and his Illues, as being warranted 
by a Statute Law. | 

Note that the husbands Fine at the Common Law did bind _ — 
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frongly during his own life as his Fine, with Pzoclamatjons now; and pet he 
was remitted againſt it, by. reaſon of his wives remitter which was to the whole 
eſtate in tail to all purpoſes, and ſo he is now remittable foz his wife, and with her 
againſt his Fine, with P2oclamations, ſo far as her remitter extends ſince the tat. 
and no further. | | | 
And therefoze J am of opinion that if upon ſuch a gift, a condition were annexed, 
that the husband ould not levy a Fine with Pꝛoclamations to bar his Ilues that 
this condition were void, and yet the like condition had been god at the Common 
Law. ; 4 | 
The next point is, ſinte the remitter ceaſeth by the death of the wife, and that 3. Great point. 
the remainders to Suſan Andrews and the reſt are turned into rights, how now they 
map relieve themſelves after the death of Melton the husband without iſſue, as it 
falls ont in the Cale. | 
As to this point J have declared my opinion befoze, chat after the death of the 
wife the remitter ceaſed, and the land returned again into the effate paſſed by the 
ſeconv Fine, which continued during the life of the husband, and was to continue 
as long as there was Iſſue, if there had been any, koꝛ till then they inthe remain⸗ 
der had no title to demand the land, but now when Melton the husband dien 
without Iſſue, then came the Remainder to be demandable, and then Suſan An- 
drews did enter upon Wingfield the Defenvant, claiming under the husbann, ann 
made the Leaſe to Duncombe the Plaintiff, which J hold to be lawful. And 4 
hold this entry of Suſan Andrews to be lawful, and that without queſtion'; foz the 
woꝛzds of the Law of 32 H. 8. are clear and certain that no Fine by the husband 
only of any land, being the Inheritance foz Free-hold of the wife, ſhall in 
any wiſe make any diſcontinuance oz be pꝛejudicial to the wife oz her heirs, oz to 
ſuch as ſhall have have right, by the death of ſuch wife o2 wives, but that the ſame 
wife and her heirs and ſuch other, to whom ſuch right ſhall appertain after her 
veceate ſhall and may lawfully enter into the ſame; ſo the wozds are rlear, not 
duly to relieve the wife and her heirs, but alſo other ſtrangers that have right to 
the land by dz after her death. And foꝛ that purpoſe the puts two Caſes, 
one, where the wife hach an eſtate of Inheritante either Fee-ſimple oz Fee-ail : 
the other, where the hath but a. Free-hold, meaning an effate foz life. in the land 
aliened. ä 5 Rf! 
Now in both caſes it gives relief by entry to the heirs of the wife, which can be 
but in Caſe of Inheritance. And therefoze in the Cale of Free-hold ſtrangers in 
rem. oz reverſion mult needs be relieved under che other wo2ds, and by the ſame 
reaſon upon eſtates in tail. 
And as no man will doubt but that if the wife enter firff, it ſhall benefit thoſe 
in remainders allo, though the Statute ſhould be thought to be made only foz the 
god of the wives virecly, ſo clearly here the wowws give entry, that is the firſt en- 
try as well to others as to the wives and their heirs; pet J am of opinion that if 
wife being ſeifed in Fee after ſuch altenatton of the husband, ſhould die without 
Heir, that the Lo2d by eſcheat ſhould not be within che remedy of. this Statute, as 
J held lately in the Caſe of the Lo2d Seanhops Quare Imped. | 
Now laſtly touching the common recovery mentioned in this Uervic, J hold 4. Great Point. 
it to be inſufficiently found, as there is no recovery at all. And cherefoze ob⸗ 
ſerve that after the ſecond Fine by Melton the husband alone, Menſe Mich. 44 E. 
it is found that he and his wife were ſeiſed in ſpecial tail with the new remain⸗ 
ders over and in actual poſſeſſion, and that 14. Novem. 44 Eliz. the wife died, and 
that Melton the husband continued his poſleſlion, and was ſeiſed, prout, &c. And 
be ſo ſeiſed 1. Feb. 45 Eliz. by Indenture foz money did bargain and fell the Land 
unto Curtis and Stephenſon and their heirs, and there ſet down the Indenture in 
hæc verba: To have and to hold to them and their heirs with a Covenant in the 
Deed, that a Recovery ſhould be had againſt them to the uſe of George Melton 
and his heirs, but make no concluſion, That Curtis and Stephenſon were ſeiſed 
by fozce of that, not ſo much as prout lex. Rut then they find chat one Colt 
and Holland 23. Jan. 45 Eliz. did fue a Writ of Envy, 6c, againſt Curtis and 
Stephenſon 
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Stephenſon then tenants of the Fre-hold of the pꝛemiſes ret. oct. pur. and there⸗ 
upon a recovery paſt with the voucher of George Melton, and that the Sheriff re- 
turned Execution and that by foꝛce theresf, Colt and Holland were ſeiſed prout lex 
poſtulat. So that firſt it was found that Melton was ſeiſed in polleſlion in tail 
general, and ſo continued till 1. Feb. 45 Eliz. and then granted, bargained and ſold 
the land, which by the wozd of G2zant will not paſs without livery, neither doth 
it imply livery as the woꝛd Feoffment would, and of the bargain and ſale there is 


no Inrollment found, neither voth the Jury find that they were ſeiſed by fozce of 


this Conveyance. et" 
Curtis cannot be taken to be tenant to the Recovery, fo2 either it muſt be by the 


ſpecial conveyance mentioned, o2 by the tmplication tunc tenentem. Hy the ſpe- 
cial tonveyance it cannot be, becauſe the Jnrollment is not found; like unto Sir 
George Browns Caſe, where it was found that Anthony Bridges levied a Fine 
where it was taken to be without Pꝛoclamations, though it were otherwiſe in 
common intent and p2actiſe ; fo2 otherwiſe the Jury muſt find in this Caſe, that 
Melton did bargain and ſell, but that the Deed was not inrolled, and ſo in the 
other Caſe that the Fine was without P2oclamations, which were againſt ſenſe, 
to enfozce a Jury to find a negative of that that is not pzeſumed except it be 
found, 4 : a 4111 
Alſo note, no touch in the Uerdict that Curtis was ſeiſed by fozce of the bargain 
and ſale, no not ſo much as prout Lex, &c. a | Wi, 
Now fo2 the tunc tenenterh ( beſides that the Court ſhall not intend when they 
found a ſpecial means of tenancy that he was tenant by another mean, eſpecially 
by a deſſeiſin ) as this Uerdict is found it cannot be, oz at leaſt it cannot be effe- 
cual. 25 en 

The Writ of entry was bꝛought 23. Jan. 45 Eliz. againſt Curtis, tunc tenent. 
Ret. cra. pur. which was 3. Feb. . 

Now it is true that if he were tenant either at the time of the Writ purchaſed; 
92 at the return when the recovery paſſed, it had been ſufficient, but by the Uerdic 
it is plain that he could not be tenant at the day of the Mrit purchaſed, foy Melton 
continued his poſſeſſion till 1. Feb. and if Curtis ſhould be taken to have diſleiſed 
Melton, yet ſince Melton is found ſeiſed 1. Febr. there muſt be a re-entry, and ſo 
the tenancy lawfully diſſolved befoze the recovery paſſed. | ; 

Now where it is found chat Curtis and Stephenſon were Tenants of the Free- 
hold, at the time of the Writ ok Entry purchaſed. that appears to the Court 
falſe, foz that was befoze the bargain and ſale, till which time Melton is found 
— ſeiſed, and no other conveyance found unto them, but by che bargain and 

e. | E 

I grant that a Uerdict may be taken by a reaſonable intendent, as in Fulwoods 
Caſe, though the wozds be unperfect, But that muſt be where that intendment 
ſtands up2ight and nothing in the Uerdict to impugn it, as there is in this Caſe 
expꝛelly; Foz there is plain falſity and repugnancy in this Uerdict, one part ſaying 
that Melton continued tenant till 1. Feb. the other part ſaying that Curris was 
tenant 23. Jan. oz elſe by confeſling and avoiding chat he was tenant 23. Jan. by 
diſſeiſin, and that Melton re-entred and was ſeiſed 1. Feb. Foz the recovery was not 
finiſhed till Cra. pur. which is 3. Feb. 

Alſo Jagree that where a ſpecial Uerdict concludes their doubt upon ſome ſpecial 
point, that the Court ſhall doubt ok no moze, but allow all other points, though 
there be ſome defect as in Goodales Caſe, Co. lib. 5. fol. 96. where the Jury made 
this doubt, whether the payment of one hundzed pounds, with agreement to have 
ſome part of it again, were ſufficient upon a condition to defeat the eſtate of a ſtranger. 
The Court regarded not that there was no title found foz che party that made the 
Entry, whereupon the Action was bzought, | 

But here the Jury doth conclude upon the general, whether the Dekendants 
Entry were lawful oz no, which is all one as if they had referred to the Conrt their 
utrum, whether the Defendant were guilty o2 not, which depends upon all parts 
of the Uervic indifferenGy that may pꝛove him guilty oz not guilty. 
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Remitter (after the death of che wife withour ue 5 hu tenant in 
bility, and ſo within the Stat. of 14 Eliz. of feigned recoveries againſt Tenancs 
fo2 life vouchees. 

Eut taking the Caſe as J have argue it, and 4 J hold the Law clear, Melton 
was never lefs then tenant in tail: Firſt, by the Fine of his wife and himle 
aud then by hin dwk Fine ta the ue of himſelf and His wie in the g 
tail che remainner to. himſelf in genervl/tatl, which remitted 12 vids bi 
the an tal ſpecial {wich the ad remoinvers vepenvitice” ws 081 
wife inen: Eu whim che twife vied;chen tho odd talbanb the Renlaifivers vnflh 
and the husband: Melvoo:/decame:conata'in- cafl getieral 'by his latter Aemitit 
Paid by his own Fine, and ſo. being ber tecnant in tall, "ea by W — 
d2zawn within the Statute of 32 H. 8. & 14 Eliz. and then if the Recovery were 
god, he comes in a vouchee of all his titles in tail, and binds all Remainders 
upon any of the Eſtates, which he hav a+ any timk. 

But of this point J ſpake not publickly, becauſe J held it no recovery as it was 
fem : But Juſtics Hutton obſtrving- p courſe; did ask me in pitbate what A 
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< and againſt J. Keeling. The Caſe, and thus, The Plaintiff nd Neeling were * Proceſs, 2 
ce bound with David Waterhouſe as his ſureties, to one Coale in 400 1. foy the. Ca” x 
ce payment ok 200 J. whereupon Judgment was given againſt Keeling, but at . 185 x av 42. 
ce the ſuit ok Keeling, Exetutisn was fo been By Cole, to ſee if any contribution el., Gee, ö 
ce could be gotten of the Plaintiff, foz David Waterhouſe was Bankrupt, but at, | 
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Bail in the Kings 
Bench, how it ſhall ;; 
be aſſigned for Er- 
ror. 


Caſe. 
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againſt. Sir. Ralph. Sidly 100 l. debt, who being taken in eſcaped, 
and — Lancaſtell bought an An of debt againſt Sir: George Reinolds the 
Marſhall in the debt, & detinet and had Judgment: whereupon a Writ of Erroz 
bzought, and George Crook inſiſted upon Hiſcocks Caſe. cited in Hargraves Caſe, 
Coke lib.5.31. Judgment was given in the Kings. Eench, and Erroꝛs were aſſigned, 
that there were neither Bail noz Eill filed there. We agreed that the Erroꝛ mult 
be aſſigned, that there was neither Fail, nd2 the party in cuſtody of the Parſhall, 
fo2 if he be, J may declare againſt him, foz that is natural, all Declarations Lg 
Cuſtodia, &c. and the Bail is but a fiction at the Parſhalls cuſfody, and ſo known 
to the Courts, foꝛ otherwile it was againſt the Recozd'to = © wry ay were not in 
e 108 lo laid and anſwered tu. üb 213 ; . 
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n Iliam Willis bzought e an Action upon the Caſe upon a Trover and „aer 
ſion of gods, againſt William Woodhouſe in the kings Eenchs the De- 
fendant pleaded not guilty, and the Plaintiff had a Uerdict and Judgment. The 
Defendant bzought a Writ of Exroz and aſſigned two Erroꝛs: The one, that there 
was no Will filed; the other, that there was'no Jail; Aid upon a Certiorari in 
that Caſe awarded and returned, it was certiſien that there was neither Will noz 
Fail filed, and the Judgment notwithſtanding the ſaid Erxroꝛs, was affirmed in 
Camera Scacc. Tr. anno 17. Dom. Regis. viz. 5. die Julii in-eodem term. and the 
Recoz2d and the p2oceeding on the lame Wric of Erroꝛ were remanded eod. Ter. in 
Banco Reg. du. vide tr. er Rs. rot. 945. in Banco Regis ubi tam ng jadiclurr 
quam ſecundum intratu. 

1. The want; of a Will being the Daiginal, was taken to be within the mean- 
ing and intent of, * ſoraruee of 18- Elize __ 14. and Tomedied * 1 Equity of | 


t ar * 5 
f | | 2, Ths 


pony ** ” 


"Edwards verſ? fe verſ. bs 1 vert Sir Chriſt he 
Graves. Cotton, 7 5 Ts q: . 7 


The want of the Fall was not material, — ht be 
E- cuſtodia Mar. at the ry of the OL ST 2 
the ſaid Ein ſuppoleth, ; 


cart | Edwards verſus Crag | e jt I 414M  Prohdiion ” "uo 
e113 3 i 9990 OÞb 17 Jac. Rot. 895, oe” ve | 


Pri .Edwards en ok Philip * hav © Ptohibilon dit low 5. 7 Fac, 
Graves; and the Caſe was, that one Agnes Salter deviſed thac the Teffatoy IF, is Tua * 
and thꝛer others ſhoulv ſell certain Lands, and ſhould viſpoſe the money to the De⸗ . — to be 2 2 
5 fendant, and thꝛer others equally; the Land was fold accozdingly, and the now y Exccutotty and 2 2 
: Defendant ſued this Executoz in Court⸗Chziſtian, foꝛ the fourth part of the money, the money ro be 
The Court, =_ that neither the land no2 money was Teſtamentary as this Caſe 3 to certain 
is, foz it was not allets to debts, but a ſumm ariſing of Land and appointed tu Court Eccleſiaſtical 
ſpecial in way of Equity, and not as a Legacy, and therefoze is not to be ſued cannot hold Plea in 
2 here, but in Court of Equity 3 neither can that Court hold Plea of a Legacy equiry,burmeetlyo?” 

in Equity; but where it is a Legacy in Law indeed, foz they mutt holy Plex Wy 1s 2m according to 
their Law as our Courts of Law do, | 


. ——— af 
” 8 Twiſe verſus Cotton, Replerin, — 27 


pe caſe was, tenant fox life, che Reverſion in Fee of Land e the Des Dower nee 
mandant had Title ok Dower, and bzought a Mrit ol Dower againſt the — — DP Fine 
tenant foz life; hanging the. Writ in the Reverſion, levied a Fine wich Pꝛocla⸗ how ir works upon 
mation of the Reverſion ; the tenant fo2 life died, the five pears expired, and now jr. 


the Demandant bzings a new Writ of * Roa the tenant in poſſeſſion, 


Reynolds verſus Otel. | Replerin; 


T Defendant avowed foꝛ Rent reſerved upon a Aale foꝛ like, the Plaintiff Diſtreſs of beaſts 
leaded in Ear and conveyed himſelf title to ro Acres avjoyning, and that eſcaped for Rent. 

he put in his Beaſts, and they eſcaped into the place, cc. and he freſhly followen 

to d2ive them out, but befo2e he could recover them, the Defendant diſtrained them. 

The Cale had been ſomewhat better, if che tenant ought to maintain the Fence, 


Sir Chriſtopher Heydon and Goddhall, 9 


[7 a Replevin, Goodhall avowed foꝛ Rent reſerved upon a Leaſe fo2 a, and Sureties in _— 
had Judgment to have retoz. irrepleg. and damages and coſts adjudged. The in. : 
.Plaintiff bought a Writ of Erroz, and had a Superſedeas 3 and it was moved foz 

 Goodhall, that Heydon might find ſureties accozving to the Statute of 3. of the 

King, But the Court reſolved, by the meaning of the Statute he was not to find | 
Sureties. But if the Avowant had bzought an Action of Debt foz the Rent, any _— 
had Judgment, it had been within the Law, foz che wozds are, &c. - 


Chandler verſus Thompſon; Obligation; . 


1 againf Thompſon Erecuto2 of Marlet ; debt upon an Dbligation E Execut. for time 


of the Teſtatozs, The Defendant pleads that the Teſtatoz/ made him Exe how he ſhall plead 
when his time is ex · 


cutoꝛ till one John Marlet ſhould come to 21 years of Age, and in the. mean time pired 


to keep all his goods foz him, and then to deliver them unto him. And the 
laid John Marlet then to be Executoz, and ſhews that befoze the Writ, John 
Marlet was 21 pears of Age, and that he deliveren him the gods which he ac⸗ 
| M m cepted, 


266 . 


Fawizner verſ. ? Plat and? Waterer and 2 9% 


- Andrews. Holford. 3 Freeman 


* , 


Executor for a time CLPELD; : 
waſteth his goods, d 
how the creditor 
ſhall be relieved af- 


— 


3 9d. ipſe eli vel die impetrationis gc. fuit Kxccut 
ted by the Court, if the ſirſt Executo2 ſold. oʒ waſted the g 

ſhould relieve himſelf fo2 thoſe gods, the new Executoꝛ tak 
cutoꝛſhip; fo2 the gods never came to the hands of the new 


was moved by Finch, whence the ven. fac. thoyld te, 
wlevge, unto this Towle foz the Defendant allenced;heſe 


rer his time expi- . ; 
e haps he may have an Action againſt the foꝛm 
an lawfully Adminiſter; foz RAY a $ 
; old Executoꝛ map remain an 7 02 t 
4 e bes. im eflett fo2 thoſe gods, like the Caſe of a 
wess de hath. in Execution to the next Sheriff, 
Prohibition. 945 | Fawkger verſus Andrews, 
; " or * 4 $3; ” 225 2 4 . 3 ; 
Dies # arged, Ive hk 1 — partes be at iſſue upon 2 cuſtom de non decimando of md, 
3 * 1 . and the Court direged that the beſt was de corpore com, fo2 wilde is no viſne, where- 
Ay * ol the Court can take knowle 
5 kind of allents would be entred upon Recozd, 
1 | 
5 Freve de recto. Plat and Hol ford. 
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2 Feri fac. upon 
Judgment. 
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deſectu 


co2ding to the loſs. 


1 pleaded that he was mithin 


4 N a Urit of nude between Plat — aud Holdford — the tenant | 

| and in by deſcent, and p2ayed that the 

might demurr till His full age,whereunto the Demanvant reyliev that he 2 

till che tenant difſeiſed him, and traverſed the deſcent, and day was given to the 
tenant to adviſe what he would do. | "IF ae pg 


Waterer and Freeman. xn AC 7,8 


T* Caſe of Waterer and Freeman ſup. was this Term judged fo2 the Plaintiff, 
' RK and the reſt of the Judges deſired me to deliver the Judgment and reaſon; 
wherein A firſt obſerven that the money was not twice levied, no2 the Plaintiff 
twice charged with the damages, as the Declaration ran: Foz the firſt was, pro 
rum damna parata habere non poſſum, but pet it appears by the De- 
claration that he was twice vexed and grieved, and that wilfully by the Defendant 
who had firſt one Execution inchoate, which he ought to have followed knowing it, 
and not to have taken another, foz elſe he might take 20 Cxecutions and take away 
his milch-cattel, o2 his plough⸗beaſts, but now the Jury mult give damages ac- 


But it the Defendant in this caſe had not known of the cattel firſt taken, he had 


not been liable noz ſubject to this Action, 


But now to the main point, we hold that if a man bzing an Action upon a falſe 
# 1 furmiſe in a pꝛoper Court, he cannot bꝛing an Action againſt him and charge him 
eee g ebe. 2,5, th it as a fault directly, and ex diametro, as if the ſuit it ſelf were a mongful 
Act, foꝛ Executio Juris non habet injuriam. And as all by nature is god, ſo Saint 
Faul ſaith, the Law is good jf a man uſe it lawfully,ſo the-abuſe of Law is the fault, 
Therekoze 11 Eliz. A man bzought a Writ of Fo2gery, of Faux faits: the Defen- 
dant though he be found guilty, could not have a ſcandalum magnatum, and lay the 


Agr ide: * . 8 
e,. charge contained in the Action to be the ſcanval, ſo 43 Edw. 3. 33. The Plaintiff 
, 5 xr 1/6 bought an Action of falle impꝛiſonment the Defendant pleaded that he cauſed him 
I : to be imp2iſoned upon a Statute. The Plaintiff replied that there was a day given 
. s htmupon Defeaſance to pay the money, and that he paid the money befoze the day 
7 limited, and pet it was ruled againſt the Plaintiff, becauſe he was impaiſoned by 
courſe of Law, 
And ſo we rule it every dap, that if a man be impꝛiſonen upon a fozmal ſuit, 
though there were no juſt cauſe of ſuit, pet ik he give a Bond foz his —_ 


upon him the Cye- 
new Erectco), though per 
fozmer Exetutoꝛ, fo2 ſo much as he did not 
can have no remedy, oz elle the 

purpole, the other being none 
deliver his pzifaner 


Sheriff that doch net 


LO I TS R 


nge 


he woll not/6vold it dy a dureſſe, fo? it is 5 * . that is by . OY 

thbugh the Plainriff did untruly pꝛocure it. „ oye 2510-22 apt 'F | 
Bux: now sn the contrary parc, if you charge me with a crime in & Caurt that 

is nd way capable df the Cauſe, J ſhall have Action fo; it, any lap that very cam 


plaint to be the lanyer, as it is reſolved, Coke I. 4. 14. In che Caſe of Buck 
againft Wood, for a of Pirary oz Felony, in the founr-Chantiber, 2 2 


| that is 
ſcandal' temerarium, as if it wert ſpokin elfewhefs, the K 
no Court to that purpoſe, So A hold if a man ſue me in the 
a meer Lempoꝛal Caute. 8 KE. 4. | 


z foz 


1 


againſt hip Releaſe, 3 after the money vuly paid: yea though it be upon a ungle 
Obligation. So where one voth bargain and ſell his L ann at the Cummon 11 
and refuſe to make aſſurance accozdingly, ànv after conveyech the Aland co another, 
who hath knowledge of the firſt bargain, the firſt bargainee may have an Adfon 


upon the Cate o Deceipt as well a8 Subpena, wherenpon Fairefax 11 E. 4. 23. | 2 
faith well, that if men will be god Pleaders, there ſhould not be rauſe bf Id manp ke 
ſuits in Chancery, Eut now two Cautions are to be obſerved to maintain Actions 1 


in theſe Cales. | | | | > eee, 
The firſt, that the new Artfon mut not be bzoughe befv2e the fir be determiiied, Sociale LG 
becailſe till then it tannot appear that the fit wap un gutt, which is the reaſon giden = , . 2 5222. 0.77 
by the Judges 2 R. 3. and chat is the reaſen that u Writ of Coiilpitaty lies nor til © 2 Nos 
the Plaintiff be lawfully acquitted, The other Rille is, that thety muſt be En PD. 
only a thing done amiſs, but alſo a vamage either altraby fallen upon the patty, 8 AU. Cet. | C. . 4: | 
elle inevitable. Anv thefefoze 19 Hl. 5. 44. If a man fogge a Bond in mp name, | bw 
I can have no Aitfon upon the Caſe pet, but if Jam ſued; J may fo the wzong ; 4 
and damage though J may avoid it by Plea,but if it were a Rerogniſanre oz Fins, 4 
I ſhall have a Dereit p2ſenicly bef2e Exttution. Foz quæ in continenti, vel cefts 


unt, ineſſe yidentur, 43 E. g. 20. Dectipt agatiift one that procured a Fvritiedon bÞ 
Colluſion. 


Fleetwood verſus Curley. 
H. 16 Jac. Rot. 1197. 


Iles Fleetwovd Knight, baought an Aion upon the Caſe againff Francis 7,440; aller; 
J Cutley Eſquire, ann declared, That whereas the Ming by his Lettefs Action for words, 
Patencs, An. 7. did make him General Recetvet of the Cdutt of Wards during his Ne Deceirer Lo 
life, which Dffice he had juſtly executed ever ſince 3 that the Defendant the 16 of adele | 


B. Jac. having ſpeech with one Whorewood of the Plaintiff, did ſpeak of the — n WR 
Plaintiff theſe wozds, P. Deceiver ( Innuendo the Plaintiff ) had deceived and? . 4210 
cou: ened the King, and dealt falſely with him, and J have him in queſtion foz ic, Se Goal” Ae Ah 
and J doubt not but to pꝛove it ere it be long. Upon iſſue not guilty, it was found EB, 2 Cory S 20: 
fo2 the Plaintiff befoze me at Guild-hall, in arreſt of Judgment it was ſaid, that it Se. Z as. 
doth not appear by the wozds ſpoken, that they weve ſpoken ok the Plaintiff. Foz r 


M. Deceiver had no p2opziety to that purpole, and then the Innuendo will not 
make it certain, when it appeareth to the Court, that the woꝛds will bear no cer⸗ 


taintp. 7 3 
m 2 ebondip, 
c. 306. 


GO: Tg Fleetwood verſ. 8 
Carle. . 


— 


Detondly, it was -objected that he did not lay that the Plaintiff vid deceive che 


King in his Office, yet the Court after divers Arguments gave Judgment fo2 the 
Plaintiff, And as to the firſt exception it was agreed that if àa man ſhould fay, lok- 
ing upon thzee perſons, one of theſe thzee murdered a man, no Innuendo will help 


this incertainty, no moꝛe in the perſon then in the matter of the ſcandal. 


P. 13 Jac; Harvy bought an Action againſt Ducking, fo2 ſaying that he had 
fo2ged a waiting Innuendo a «Fill of Debt ſetting down in the Innuendo all the 
circumftances 3 vnd though he had a Uerdict, yet could have no Judgment. Eut 


here it is ſaid that at the time of the Moꝛds the Defenvant han ſpech of the Plain⸗ 


tiff, and exp2eſly that he ſpake theſe woꝛds of the Plaintiff, And then the woꝛd 
Deceiver, though in p2op2iety it doth not impoꝛt Receiver, pet the alluſion and 
ironical reſemblance of the Name doth very well bear the Application of the Innu- 
endo) and if ſuch a flight evaſion ſhould be admitted, it would be a common pꝛactice 


with crafty wits, to flander ſafely, And if he had ſaid, P. Receiver, there had been 


no doubt. { 5 , Sd 
And as to the ſecond point, it was likewiſe agreed that woꝛds of an ambiguots 
fenſe ſhall receive the beſt ſenſe, as ( Pox ) not the French-Pox, and 12 Jac. Miles 
bzought an Action againſt Jacob, fo2 ſaying he had poiſoned one Smith, and had 
Judgment in the Kings Bench, but we reverſed it, becauſe it might be againſt 
his will: It ws alſo agreed that if the Plaintiff ſhould have added an Innuendo, 


that the deceit was in his Office, it would have been nothing available. Eut the 


Court reſolved that upon the whole Caſe here the woꝛds muſt be underſtod of them- 
ſelves by conffruction of Law of his Office, foꝛ wozds ambiguous mult alſo be of 
indifferent ſenſe that ſhall be indifferencly tagen. 2 | 

But when there is a pꝛegnant, violent and certafn Senke that may lead the 
Court and hearers to take it one wap, that ſhall be taken, and not another imagined, 
whereof there is no appearance. Do here when you ſay of the Kings Receiver, that 


he deceived the King, it muſt be underſtod in that wherein it appeareth that he 


may deceivee him, and not to take it at large when no other meaning appears; 


And therefoze not like the Caſe of Pox, o2 poiſoning befoze mentioned, otherwiſe 


if he hav ſaid, that he had been a common deceiver without applying it to the king 
certainly, whoſe Dfficer he is. Mic. 11 Jac. Yardly being an Attoznep b2ought an 
Action againſt Ellis, and declared whereas he was retained by one Bancroft againſt 
the Defendant, he ſaid of him to Bancroft, your Atto2ney is a bzibing Knave, and 
hath taken twenty pound of you to cozen me, and had Judgment; Foz it ſhall 
be taken ſpoken of him as an Attozney, And Mich.1 4 Jac. Box an Attozney bzought 
an Action againſt Barnaby foz calling him Champerter, and had Judgment. And 
its not material that its not alledged in this Caſe and the others, that the hearers 
Did know him to be the Kings Receiver, and the others to be Attozneys, and yet 


it were not actionable, if it were not ſo 3 and the flander and damage conſiſt in the 


appꝛehenſion of the hearers,and therefoze flanderous wo2ds in Welſh bear no Action, 
except pou affirm that they were ſpoken in the hearing of them that underſt@d the 
Welſh Tongue: Eut when flanderous wozds are ſpoken, which are a wzong, the 
doers are anſwerable fo2 all evil events and damages. Now the hearers map 
come to the knowledge, oz others to whom they ſhall repozt the woꝛds may know 
that they are perſons of that condition that make che woꝛds actionable, which in 
the Cale of Welſh wozds cannot be ſo underſtod in any reaſonable poſlibilicy, 


Crane 


. 


* 
\ R$» — * 2 * 


N Crane vers Wilden vert wy 5 8 
ä Taylor. 2 Millinſon. | 269 
oy rag ge wet, e Rf rane verſus Taylor. 10 | 
N | i ; Tr. 14 Jac. Rot: 3491. * 0 Covenant. 
'Ohn Crane bzought an Action of Covenant againſt James Taylor Doctoz of Di- Cambridge, - 
vinity, and one of the'P2ebendaries of Ely, and the 'Caſe was, that Doctoz — 


Tindall Dran of Lincoln, and this Defendant, and all others the Pꝛebendaries 
there, by their ſpecial names had covenanted joyntly and ſeverally to make a Leaſe 
of an Inn called the Bell within Do” Unto Crane, which Leaſe and Covenant 
was by demurrer in Law argued to be void, upon the Statute 11 Eliz but the Caſe 
was judged for the Plaintiff that the Covenant wag-gwd in Law, becauſe it was 
not within the Statute 18 Elizabeth being concerning a houſe in London; foz 
though the Stat. 13 Eliz. Chap. 10. be general - againſt all Leaſes and Gzants, 
other then foz twenty one years, and thee lives of all the poſſeſſions of Deans 
and Chapters, cc. pet there is a Statute of 14 Eliz. Chap. 11. which is ſhuffled 
into an act of continuance of Statutes that enacts, that that Scatute 13 Eliz. (naming 
it) ſhall not extend to any houſes in Cities oꝛ Towns, xc. but that the ſame map 
be granted, demiled o2 aſſured, as they might lawfully have been befoze, and as if 
that Stat. had not been made, ſo that Stat. ſecs afl loſe touching ſuch houſes in 
Cities as againft rhe Stat. of 13 Eliz. and therefoze that Stat. of 14 Eliz. Chap. 1 1. 
makes a new Law of it ſelf fo2 them, that no Leaſe: hall be mave of them in Re- 
verſion, which was not reſtrained by the 13 Eliz. as appears by the Stat. of 18 Eliz. 
which p2ovides foz that miſchief, as not pꝛovided foz befoze. Alſo the Stat. 14 Eliz, 


Chap. 17. fozbiddeth alienations of ſuch houles except there be full recompence gi- 


ven to the Church at the ſame time, ſo as with ſuch recompence they may alien in 


Statute 18 Eliz. 
Church Leaſe and 
Covenants for them 
extend not to 
houſes in Cities, xc, 


Fee, which was not permitted by 13. Then comes (the Stat. of 18 Eliz. which 


recites that ſince the making ok 13. divers Leaſes were made long be foze the expi⸗ 
ration of the fozmer againſt the meaning of the Stat. 13. and enacteth that all 


Leaſes made of Lands, whereof any fozmer Leaſe was then in being, and not to- 


be ended within thzee years ſhould be void, and that all Fonds and Covenants foz 
making Leaſes againſt the intent of 18 0j 13 Eliz. ſhould'be void, ſo this Stat. 
toucheth.not the Stat. of 14 Eliz. which permitted not Leaſes. in reverſion at all 
no2 was named, 92 mentioned in this Stat. | 


Wilden verſus Wilkinſon, 
Paſch. 16 Jas, Rot. 2363. 


oem Wilden brought an Action of Debt againft John Wilkinſon upon an Dbli- 
cation of 100 1. the condition was to ſave the Plaintiff harmleſs from all Acti- 
ons and damages that might ariſe upon the-Releaſe of. the Defendant out of execu⸗ 
tion (being then in execution at the Plaintiffs ſuit). from all perſons that might 
trouble him concerning the ſaid Releaſe. | 
The Defendant pleads that the Plaintiff levied a Plaint in the Court of York 
againſt one Nuttall foz a Debt of an hundzed pound, and that he and one Hart 
became his Vail, that the Plaintiff had Judgment againſt Nuttall, and alſo 
againft the Bail; and this Defendant was thereupon taken in Execution and 
the Plaintiff releaſed him, which is the ſame releaſe in the condition, and ſo con⸗ 
cludes:that he did ſave him harmleſs, cc. The Plaintiff replies, and confeſſeth 
the Plaine, Eail and Judgment ut ſupra, but ſaith further that befoze the Defen- 
dant was taken in Execution, Hart the other Eail gave him ſecurity fo2 his 
money, and in conſideration thereof, ths Plaintiff pꝛomiſed Hart that he might 
take out and lay the Execution upon the Defendant, and that he would not releaſe 
him, without the conſent of Hart: whereupon Hart p2ocured him, to be taken 
in Execution, and then moved the Plaintiff to .diſcharge him, who acquainted 
him with his p2omile to Hart ut ſupra, and thereupon the Defendant made 
him this Bond, with condition prout, and then ſhewed that thereupon . dil⸗ 
| | charged 


Obligation, 


civit. Eborum 
Goldsborough. 
Condition of an Ob- 


ligation expounded 
by a matter dehors, 


© 
D — TP RS, -- 85 


Conrteens 0 


Caſe. 


v 


CE Es 


charged him: And Hart bzought his Action foz bꝛeach of the pꝛomile in the Kings | 


Tench, and recovered an hundzed and fifty pound damage, & ſic damnificatus,where- 
upon the Defendant demurred in Law, and Judgment was given foz the Plaintiff 


againſt the Opinion of Hutton, who thought that the condition was to be under⸗ 
ſtwd only by the wozd of damage virealy growing by the releaſe, and not by any 
collateral Ad dehors, as is this pꝛomiſe. Put dhe reaſon that moved the Jung, 
was, that this rondition did carry a fozcible and apparent intent of ſaving harm- 
leſs of ſome damage that might ariſe, not upon the Releaſe alone, but upon ſome 
external and collateral thing beſides the Releaſe, and yet by the means and occasion 
of the Releaſe : Foz the wozds are, to ſave harmleſs, gc. all | perſons that 
might trouble him concerning the ſaid [Releafe : Now, no other perſon could moleſt 
92 trouble him fo2 che Releale of his own debt only, wherein no man could have to 
do but by means dchors 3 and where it was ſaid the replication was but matter 
df equity, it is not fo, but tt was a neceſſary part in Law to make it appear 


to the'Coutt, that this bzeach was within the condition, which was otherwile ge- 


neral, and to be taken as Hutton tek it, and as the barr is, and the declaring.of 


this p2omile to the Defendant, whereupon he gave the Wond, doth alſo'ſomewhac 


help the Caſe; though J am of pyinion it would have ſerved without ic, foz he takes 
upon him at his peril to vefeny. him againſt all damage concerning the Releaſe, 
Now Harts Action was exactly laiv acco2ding to the pzomile, fo2 otherwiſe there 


- . could have been no lawful pamnification, 
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Ae beer: Garret SO. 


Tranſportation of 
— an offence 
againſt the Common 
Law. 

Statutes that give 
forfeiture of bod 
extend not to life. 


Many ſeveral bills 
though but in one 
writing. 


Courteen / Caſe. 


Yr Attoznep-General- exhibitev a Will in the Star⸗Chamber ' againſt 
william Courteen ; and feven o2 eight ſcoze Dutchmen, fog buying and 
ttanſpozting of ſundzy great ſumms of money, ſince the beginning of the Kings 
Reign ; and laid his Bill that they had joyntly and ſeverally bought and tranſ- 
pozced great ſumms in general, naming no certain ſumm, that is to ſay, William 
Courteen, ſo much certain, and every one after another his poxtion certain. Upon 
this Bill Delew, one of the Defendants demurred in Law, becauſe this offence was 
made by Law penal, and therefoze ought to be ſued within the time pzefired foz 
penal Laws, | | 

Again, the Statute gives foz this offence fozfeiture of body and gods, and ſo 
makes it capital, This demur was referred to the chief Juſtice, and to me, over⸗ 
ruled it. 

To the firſt, the Bill was laid not as an offence againſt a Statute, but againſt 
the State⸗Policy and ſafety of the Kingdom, and ſo puniſhable and not permitten 
by the Common Law. | 

To the ſerond, we reſolved clearly that no Statute could be extended to life by 
doubtful and ambiguous wozds, and therefoze the fo2feicure of the body ſhall be 


underſtod the loſs of liberty and uſe of his body by impzilonment. 


This Caſe the Attozney bzought to heating againſt divers, and ſerved ſome of 
them with Proces ad audiendum Judicium, and ſome not. | 

Now though the common rule of Star-Chamber is, chat if one Defendant be 
ſerved to hear Judgment that it ſerves foz all: pet iu this Cale it was reſolved 
upon debate, that it could not be fo. Foz P2eſivents of Coutcs as well as Laws 
are built upon Reafon and Juſtite, & tant? habent de lege — habent de Juſtitia. 
Now in this Caſe though there is but one wziting oz Bill againſt all the Defen- 


| vanes, pet it is as many Wills as Defendants, becauſe they are ſo many ſeveral 


parties and offences; foz though he did lap the offence; firſt joyntly and ſeverallp, 
pet that is co2rected o2 explained by the ſeveral application of a diſtin poztion to 
every perſon, and ſo the woꝛd Joynt is fruſtrate, and fo there is no reaſon that the 
ſerving of one Defendant ſhould make another anſwer, that hath nothing to do wich 
him oz his Cauſe, foz it is not the parchment, but the matter that makes one oz 
ſundzy Bills. 


In 


Cole. 7 mA 
Ju this-ſuit moſt of the — pleaney ix! Var ae he and e rente neral 
ward in cheir Kejoinves had pleaed the Pardon by les Which, b pleaded Het. 


cr ta buping of med, bye nat to rranſyayings whereupon TITS after not guiley. 

a n 

Firſt, whether ſo many E the Defendants as ere whtther: Saure 

denized; were capable of the Parden. amis Fr U n Joo 
Secondly, whether ie were receivoble-yer being plendon in Ear. 
Ta the ürſt, it was urgen that the general Pardon in 

parts uleth the wozng of loving and abedtent ſubjects; wh 


- 
* 


5 an in ae Pardon d 


— Chief te whether it Rd q 
din in a manner ery28llp bold them, gut af retief, - But 1 vid avoſy-3ha queſtion, W Allens. | 4 
as being not neceſſary, foz we all agreed thac it did no god in the Rejoinder koz | 
theſe reaſons. 5 K 
1 Not guilty, is the proper and perlen general Iſſue, and neevs no Re- *,, wy £5 

pe Yo ee. eg, 5 

naly, Bejoinver mut nat meerly depart from che Kar, 8s this. doth * 2 eee. _ 1 
Wy 3; is impliech a contradiction, the one innocent, the other urbane AS n ; 


cent, 5 0 | 3 
| 3 Thirdly,, upon Anſwer, which is upon Dath, The Defeuzant is examined © 1 2 8 
upon Interz. and both, make bert one Auſwer : Nut upon the 1 


without Dach he is uot examinen, und yet - be 
Courſe of . 


none of the parties excepted, and ſo 2 
without Path matter to bar the ſuit. 

Eut to the other ? point, J told the Attozney⸗General, that J held the Dutch; 
living here wit hin the Kings Pꝛotettion, being of a friend Country ta be Wo truly 
under his ubject jon; and therefoge capable of the Title ok his loving ann obedient 
Subjects; but they are net capable of the viſtinc Title of natural Subjects, which: 
is uſually in Statute ſet in oppoſition agaiuſt Denizensand Strangers. Aud there⸗ 
foze if ſuch a ſtranger in amity commit Treaſon here, the Indice, ſhall conclude 
cont. debitam allegiantiam, and ſhall call the King Damioum ſuum, but nat natu- 
ralem Dominum. 

And beſides the general Pardon hath reſpect of retribution fo2 the eubſiay,wheres 
in though the Strangers be no Gzantozs, yet they pay moze then we, and in a 
ſoꝛt they may be called Gzanto2s, fo; by living here od do tacitely ſubmit them- 
ſelves ts our Laws and foams of Law-making, and ſo their grant and couſent is 
involved, in the conſeut of Parliament. And though they be not admitten to the 
choice of Kuights and Eurgeſſes, that moved not,foz no mo2e are the Engliſh them⸗ 

ſelves that are not Frie⸗holders. And J thing no Judge will doubt but that fuch 
a ſtranger {all have the benefit of ſuch a Pardon againſt common penal Laws, | 
and other common offences, Eut if the ſtranger were not in the Kingvom at the 
«time of the pardon made, then he were not within the benefit, koz he is no others 
wile a Subject but by his reſidence here, 


Hollis Caſe. POE py 
2 F4 
Pe Attozney-General did info2m againſt Bir John Hollis, I. Houghton, fog AIP 4 f 
that upon a Petition exhibited againſt him to the King by Dir Edward Coke, 4 
foz ſtirring up one to ſcandalize and ſue him in the Star⸗Chamber; the King 1 


referred the Examination of it to four of the Lozds of the Council, who having 
called and examined him, did thereupon enjoyn him upon his Allegiance that he 
ſhould diſcloſe nothing that had paſſed in his examination, and that pet he han in 
contempt of chat command diſcloſed ſome of it to ſuch and ſuch, - named ta 
whom, to inlkruct and p2epare them to ſuppzeſs the Truth, 

To this the L. Houghton demurred in Law and aſſigned foz cauſe that this 
command was not binding, becauſe it was not as from the body of the Council, 
but from particular Committees fox one ſpecial purpole, Eut the demurrer was 
over-ruled 3 firſt materiallp in that the pꝛeparation of witneſſes, to m_ 

rut 


—.— 7 = 


| Truth is a full charge of it ſelt, it fo2 the Star-Chamber,and to be anſwered, Any 
Council-Privy their it was further condemned as p2eſumption to weaken the Action of a ſelect number 
authority. of Councellozs, choſen and appointed by the ning himſelf ; and cherefoze Serfeanc 
Aſhley and Hughs of Grayes-Inn that were of his Council were ozdered at the 
Council⸗Table to make a ſubmiſſion, which they div. ped; 


pep to be impoſed my opinion publickly in my Sentence, that the Obligation of Allegiance was not 
but in calccot Alle- to be app „ no2 laid upon pꝛivate Cauſes, fo2 no man could make a Cauſe of 


alty, that the Subject oweth to his @overaign in points of state. 
Ser chanber. e „ 


the Star- Cham 2.02d Digbic ſuppoſing that he had fozged a Leaſe of divers Lands, partel of 
ſomewhat that is 

iting. when he had it. | | 8 | LY 
Mir. The Caſe. now coming to hearing and being heard, it now fell out that the 
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of ground called Long Meare was one, Now the Leaſe pꝛetended and ſuppoſed 


in it. 


Now the Defenvant pleaded to the Fozgery not guilty, and ſo the Court ad⸗ 
judged that as che Bill was laid he was not guilty, foꝛ it is not the ſame Leaſe, 


and it was an unneceſſary curioſity and ſpecialty that marred: the Caſe, foz being 


of a ſtrangers Act, if it had been at the Common Law, he might have made his 
Infozmacion general, That the Fo2gery had been of ſome one parcel whereof he 
had been moft certain, ( foz ſome parcel certain there muſt be) inter alia as hath 


been fozmerly adjudged and ruled in Patricke and Cokes Caſe to the like effec, 


Lancaftell yerſus Sidley, 


5. Caſe, 
8 Tephen Lancaſtell Executoꝛ of Richard Lancaſtell his Father did recover by a 


Judgment in the Kings Bench, againſt Sir Ralph Sidley, a debt of 100 1. 


Debr upon Eſcape, upon an Obligation made by the laid Sir Ralph Sidley to the ſaid Richard, and 4.1. 
BY w — fo2 colts ; Sir Ralph Sidley afterwards was committed to Sir George Reinolds, 
being Marſhall of the Marſhalley, in the. execution of the ſaid debt and coſts, who 
ſuffered the ſaid Sir Ralph Sidley to eſcape, the Plaintiff being not ſatisfied of the 
faid debt and. coſfs, upon which eſcape the ſaid Stephen as Exetcutoz of the ſain 


Richard, b2ought an Action of debt of 104 1. againſt the ſaid Barſhal, and declared 


in debet and detinet and upon non permiſit ire ad largum pleaded by the ſaid Par- 


ſhall, Stephen Lancaſtell the Plaintiff had a Uerdict and Judgment againſt the ſaid 


Parſhall fo2 104 1. debt, and 10 1. 10 s. coſts. 

The Marſhall upon a wꝛit of erroꝛ aſſigneth fo2 erroꝛs. 

1 That the ſaid Action bꝛought againſt him by the laid Executoꝛ ought to have 
been in the detinet only, and not in the debet and detinet. Vide Co. lib. 5. 31. 

2 That the ſaid Executoz in his Declaration againſt the Parſhall hath not 
ſhewed foꝛ the Mill of the Teſtatoꝛ his father, but concludeth his Declaration with 
Et inde producit ſeR? and doth not ſay Et profert hic in Cur. Literas Teſtimentarias 
pred? Rich. Lancaſtell, 8c. the Judgment is reverſed in the Cxchequer-Chamber, 


Earl 


on OB 


-Bill of Forgery in T* Attoꝛney⸗General div infozm _ John Meyres in the behalf of the 


Infomation ſaid that the Leaſe'was of divers things by name, whereof one piece 


to de foꝛged, being p2oduced, the ground called Long Meare was not contained in 
it neither by name, noz by general wozds, but all the reit of the things were 


— 
i 


Princes Allegiance But touching the injoyning ſecrefie upon Allegiance in this Cafe, J deliveren ; 


dance. © Allegiance other then ſuch as the Law makes and as concerns the Faith and Loy- 


fails by adding the polleſlions of Sherborne, being now his in the name of Sir Walter Rawlcigh. 


* 
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Earl of Clanrickards 2 - _ 
Caſe.' 273 
' Richard Earl of Clanrickard, and the Lady Frances his Wife, © 1 k 


* verſus Robert Sidney, Viſcount Liſle, 
M. 13 Jac. Rot. 122» 


dS. ; * . 0 —— 

We Demandant bzings a Formedon in the reverter of lands Ewhurſt and 7dr xe/luun 549.1; 7 

Salehurſt, and declares that Robert Earl of Eſſex, and Frances his wife, tc. : FA 4Þ 

33 Eliz. levied a Fine thereof to Gerrard and Mils, which Fine was to the rr ad ** 
4 A 


= 
- +488 


* 


Elizabeth Sidney in Tail, the Reverſion to the Lady Frances the Demandant and 2 2--< 625 
her Peirs, and that Elizabeth is dead without iſſue, and that the right of the Te- e . . 
nement is reverted to the Lady Frances, per formam doni: The Tenant vouches c 7 
Richard Glyde and Kenrick Parry. The Uouchers conkeſt the ſeiſn, Fine any e 1 
uſe, ut ſupra. But they further lay, that Elizabeth married Roger E. of Rutland: | z — 
That the Carl of Eſſex died, and the Demandant intermarried; and that they foz Aen.,  <SLe . 2 
the conſideration of money did levy a Fine of the ſaid land (inter alia) unto Roger 446.6, {44 
Earl of Rutland, and his Peirs An. 3 Jac. by fozce whereof the Earl of Rutkznd ee, eee, eee, 
was ſeiled of the reverſion of the Tenement to him and his Heirs. And then they I 
add, that the ſaid Roger and Elizabeth his wife, 7 Jac.- levied another Fine of the 
Tenements to Caſton-and Screvin 3 which Fine was to the uſe-of the ſaid Eliza-' I 
berh and her Peirs, and then ſhew that the Earl Roger died, and Elizabeth bien 1 
without iſſue, and that the Tenements veſcenved from her to the Tenant Uilcount | "4 
L iſſe as her Uncle and Heir, ſo this laſt Fine was pleaded to bꝛing the Title of 
the reverſion to the Tenant, But all the caſe and queſtions of it ariſe from the 
two Fines, 33 Eliz. & 3 Jac. ſaving that upon the Fine 7 Jac. the ſuppoſed ex⸗ 
tinguiching of the effate foz the life bf Roger Earl of Rutland depends. ti. 
The Demandants reply as to one third part of the ſaiv Tenement, that the ſaid 
Fine levied by the Demandant to the ſaid Roger Earl. of Rutland, was to the uſe 
of the ſaid Roger and his Heirs, during the life of the ſaid Lady Frances the De- 
mandant; and as to the other parts of the ſaid Tenements, the ſaid Fine was to 
the uſe of the laid Lady Frances and her Yeirs, Eee TOR 5 
The Uouchees rejoyn to the third part, #c. That the uſe was to the Earl and 
his Yeirs, and craverle the limitation during life. And to the two reſidue 
they ſay, that the uſe was to the Carl and to his Veirs, and traverſe the uſe td the 
Lady Frances and her Heirs. i e TEND 
The Jury find as to the iſſue foz the third part the ſeiſtn of Roger and Elizabeth 
in Tail, the reverſion to the ſaid Frances in Fee, and that the Wemandant had na 
other eſtate in thoſe lands in Ewhurſt and Salehurſt (ſo no Dower there) and 
then they find the Indenture 17 Jac. 3 Jac. between the Demanvant and the Carl 
Roger fo2 money containing a demiſe, and grant of their eſtate ok the third 2 
of the ſaid lands ( inter alia) to Carl Roger and his Heirs, during the life of the 
Lady Frances Demandant : And the Covenant to make and ds ſuch further rea⸗ 
ſonable acts and things as ſhall be 'reaſonably deviſed- fd2 the better aſſurance, 
ſurety and ſure making of their eſtate, of and in the ſaid pzemiſſes to the ſaid 
Earl of Rutland, his Heirs and Aſſigns. as afozeſaid, and the Fine 3 Jac. upon 
it. And the Jury likewiſe finds, as to the iſſue of the other two parts, the intail 
and reverſion, and no other Title of the Demandant, and the Jndenture of bar- 
gain and ſale of the third part, and the Covenant of further aſſurance, ut ſupra, 
and that there was no other agreement to lead the uſe of the fine, but the ſaid Jn- 
denture. 8 „ | 
Ju the Judgment of this Caſe, J have conſidered theſe Potuts, | 
1 What. quantity of land contained in the Fine, 3 Jac. doth paſs unto the Earl 
of Rutland unto his own-uſe, and of what eſtate ; and J am of opinion that there 
paſſeth but a third part, and that but during the lite of the laid Lady Frances, not⸗ 
withſtanding the general Covenant of the Deed, | 
2 This being admitted ſince the Demandants have paſſed a third part du⸗ 
ring her life away, ſhe cannot demand the third part, noz by conſequence the 
whole as ſhe hath done, except by ſome means 9 eſtate given in that third be 
6 n deter⸗ 
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Clauſes in company 
in a Deed how they 
ſhall be expounded, 


ry — — ͤ — 


determined anv extinct, which is madea ſecond point wherein I holdthae ft is not 
extinct, but that the Tenant in this action ougt- to hold the third part again 7 the 


Demandant during the Ladies life, and that the cannot maintain her Formedon 


againſt her own conveyance. _... | 
Out of this it will follow, that ſhe mulk be barred of chat third part of her own 
ſowing, fqz he hath exp2eſip confelfed by her replication her alienation of that thirv 
y877 during ber own like by the Fine, 3 Jac. date? 4 
3 But then the queſtion is, whether ſhe ſhall be barred only of that thirn part 
and have Judgment foꝛ the other two parts, o; whether her whole Writ ſhall abate, 
inatmuch as the hach by her own confeſſion falſified her Writ, and Demany: of the 
whois as ſhe hath-made it. And I hold that the Court ought to have abated the 
Wit foz that cauſe. Ft”. od dts Fist 
4 The Demandants have grounded their Formedon only upon the Fine, 33 Elz. 
whereby the land was given to the Ladp Eli. in Tail, che reverttan leit to the 
Lady Frances. And that the Lady Eliz. is dead wich iſſue, and ſo it ought to 
revert per form donationis, whereas now upon the whole Caſe it appearech. of 
the Demandants ſowing to the Court, that ſince that gift in teil made, che re- 
verſion was conveyed away by the Demanpants by the Fine 3 Jac. though returned 
oo her by wap ot uſe, and ſs alterations made of the reverſion ſinte the gift in 


What will be the effect of this appearing to the Court of her own chewing aud 
conteſtions [and;whether that were cauſe to abate the Wric, is a queſtion z aud I 
bold Ale that chis was ns tauſe to abate the Writ, 1 7+ on 1 2 

.-5 What the Stat 18 Eliz, of Ieofails will -wozk in this caſe upon both faults : 
And J hold that in this caſe it gures both.thefe cauſes of abatement, So I ſhall 
conclude that foz- a thiry part the Demandant is to be barred, and to recover che 
ocher two parts, faz ſo much as is in queſtion upon the ſpecial verdid, which is 
Eyhurft and Salehurſt. p 

To the fir Point, The truth of the caſe is, that of ſome parts of the land in 
the Deed mentioned, the Lady Frances was Tenant in Power actual of the endow⸗ 
mont ok Sir P. Sidney; Put of the lands of Ewhurſt and Salehurſt, which is the 
land in queſtion, upon the special Wervic the had neither Dower actual, noꝛ Title 
of Dower, noꝛ any other Title, but her reverſion in Fee, as it is found in che 


® . 


ſpecial Uerdict, 1 darn} 65; 

''Whereupon + I hold, hot foz ſo much as ſhe had in Dower, that very rhirv 
part paſt by the Dard and Fine divided. to the Earl of Rutland and his heirs, 
during her like, and ns other part: But where ſhe had no Dower as of Ewhurſt 
and Salehurſt the third part of the reverſion in Fee did pals foz her life undivided, 
and ſo the Sentente which is but one in wozds, hath divers operations. ac- 
emding to the nature of the things whereupon it wozks. Foz though the Deed 
and the Gzant contained in it be induced with. a recital that the Lady Frances 
did hold a third part of che-Panozs and Lands in the Ded mentioned ( wheres 
of Ewhurſi and Salehurſt are parts) as of Power, cc. pet then it p2oreeds that 
in conſideration. of money, they, 6c, demiſed and granted, gt. to the Earl of Rut 
land in theſe woꝛds all the fate of them, the ſaid Earl of Clanrickard aud Lady 
Frances of and in all that che third part of the Banoz of Robertsbridge, & N awy 
all that their-eftate of and in the third part of all the Lands therennto delonging 
in Ewhurſt and Salehurſt. Þo that the wozds of G2ant are not bound ta the-wozds 
of Dower recited, as if they had ſaid, all the Dower oz eſtate in Dower oꝛ ail 
her chird part, which ſhe holds in Dower, but loſely and at large all their 
Mate in the third part of che Panozs, Towns, cc. Do the wazvs being general 
mult not be fruſtrate in any part they ſhoulp be, if they were reſtrained only 
to Power, So then chere is no cauſe ta urge the neceflity that the general Co⸗ 
venant ſhould create any uſe of it felf ; becauſe elle there were no uſe ar theſe 
Lands whereof there was no Dower; foz therein you had my opinion clean 
contrary, Eut now J hold that no moze ſhall paſs by this Deed and Fine but a 


third part of all in uſe to Rutland, though the counlies were ſeilen of the — 
N 8 a on 


the Ladp Frances. 


Frances. 


nant fon an Heir of the Earl, after the death of the Lady Frances: foz it is againſt 


Earl 55 ee 0 
Caſe; | 


bon or che whole :' And pet J grant, that if a Ha of in Fee, 
ys nt with 1. 8. fox money 1 be: all acts that he ſhall < 5 ſurant 

did him and his heirs, and then levy a Fine co him, that ven 
Fine vill give him the whole land; foz the Fine 
ration of the ule either exp2eſso2 in Law is ſuffici 
then a Declaration, and it ſtands in ics full 
lifie it. So ok this then would be no moze q | | 

Fut now conſider this Caſe which hath a Fine and u like Covenant altb in 

words, and yet ſill paſs but a third part, whereof the reaſon iz the wildom 
the benignity ok the Law that being to judge of an Act, Deen 911 
ing of divers parts, containing the will and intent of the parties, 
one end doth judge of the whole, and gives every part his's Ditrre to 
_ — oy _ Peak - mo in 1 SP | he n 

ow here the Deed contains the bargain, which et money ot all the 
eſtate of the Earl of Clanrickard, and the Lady Frances, ot the thity parts bt ſe- 
vera things to the Carl of Rutland, by ſeveral diſfinct clauſes; Shen follows the 
Habendum to limit the effate to the Earl of Rutland (which was not befoze; though 
it might have been) in theſe woꝛds, To have and to hold their efface of and in their 
ſaid third part, &c. to the Earl of Rutland, his heirs any afligns, puring che lite of 


So theſe two parts the p2emiſſes, containing the grant it ſelf and the things 
Krantced, and the Habendum containing the Effate:* have done their Dffice clearly 
and without ambiguicy, ann have given only their third parts, and of a limited 
eſtate expꝛeſs. Then follow two oꝛdinary Covenants attending upon this convey⸗ 
ance, one foz perfecting ok this conveyance by further aſſurance, HERE for. well ' 
enjoying of thn t that is conveyed,” 

Now who ſees not, that the Dffice of theſe Covenants (when they follow in 
expzels grant) is not to give any thing, but to alliſt, further, anvſuppozt, being as 
a wall oz monument about it, And therefoze cannot be underffwd to exceed that 
whereunto they are ſain to be but handmaids, nun to the rule of the greac 
Paſter : The Servant cannot be above the Paſter | 

And becauſe it may appear how abſurd-ic will be, to take theſe Covenants as i 
they ſtod alone without reſpect to the whole context and intent of the Deed; - 

The firſt of thele two Covenanits is, that the Carl of Rutland, hfs Peirs 
and Aſſigns, ſhall. at all and every time and times hereafter enjoy the third 
parts diicharged and ſaved harmleſs of all. Titles of the ſat Earl, oz Lady 


This Covenant, though it be reffrained to the third parts, pet it is not re- 
ſtrained to the Heirs: ( as afozeſaid) but at large, foz all Peirs of the Earl of 
Rutland, and at all times, that is, foz ever; pet no man would judge this cone⸗ 


Senſe and Nature, that 3 ſhould covenant that thoſe Heirs ſhould enjoy the eſtate, 
that were plainly excluded from the eſtate by the limitation: Pet if this covenant 
ftod alone clearly, it would reach to all Heirs, and foz ever, accozding to the 
wozvs, Do you ſee that clauſes in company have other conſtructions, then when 
they are alone. 

Nom this other covenant foꝛ Alſurance is clearly reſtrained likewiſe to the limits 
of the bargain, by-all the parts and woꝛds of it, as well foz the third parts, as to 
the limited Yeirs, fo2 theſe apparent reaſons. | 

x Firſt, it is joyned to the fozmer covenant of enjoying, under the ſame line and 
covenant, as depending upon it; which was expꝛelly only of the third per. 

2 Then it is fo2 other and further Acts. 

3 Then, that thole Acts mult be reaſonable, and reafonably deviſed, therefore 
not differing from the bargain, | 

4 Then, that they muſt be foz the better Aſurance, Surety, and ſure making, 

which are all — by _ yu (Ronny und mut be kor the better of chat that ä 


was befoze. 
N n 2 aftly, 
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And 5 is che very yr of the Judgment in. den, Ruſſels Cale, Co. libs. 
11. 51. Where & Farm inc „ excepti name, and the Feſſee 
covenanced to us ix. the. fence wem * it was adjudgets, That the 


wenant d 51 N and the lihe is ſaid to haue 
bore. api ed, 1 of land between lands namen fad Abutcals:;. 
t —_ (Premilles 0 171 ike Cavan, ſhall not-reach ta the Abuttals:; pet. 
t Frem i an as much as prementionata o preno- 
5 as 925 in San 2 en Got & wiſe man ia his expoſitian 
remember > rule, ar lus ad metam, he muſt keep his eye; upon the mark, 


z,is, that, the, it but a ſhadow, mut be guided by the: body 

is the, e £ in the ſame Caſe of Liflerd is cited à Caſe, 
fudged between t : embroke and Simonds, which was that the. E, of. 
Pembroke grantet i TE | Bartly the cuſtodp of: Stafford-walk and Brook- 
ham-walk, in the. —— fog, his t and then by another 
Deep confirmed. Met n. Brookham-walk, and by the ſame, Deed granted; 
Safe walf, in the 412 elt of Fro a en to him and his Meirs males of his: 
bod, and then roviſa oz Condicion, That ik he cut any Trees inithe- 
Paemilſes, chat then is eftce ſo dceaſe, and then Bartly cus Tees in Brooks 
b Va uur ihe an reſolved that the wgpd (Premilles) — 4 — 
that, 8. Are eee. vy wap of confirmation, but i 
not exe to the other parts of the Fozeſt of Froom-Selwood though it wers 
1 2 the Deed woughs mot uppn them; which Cale is full to the pux⸗ 
Bu tion being a chingzattending and applying it ſelf to the eſtate as the 

ovenant t dot . 


nd upon the ſame regſon in Liffords Caſe, Co. lib. 10. 160. where one made a 
Leaſe of a Cellex.foz a pear, and it in the;evd of the pear the parties ſbauld agree 
that the Demiſe would continue, then to: have and: to hold the ſame foz thꝛee 
years xeddendo inde, annuatim durante dicto termino 40 8. And it waszadjunged, 
that the Reſervation did extend to the firſt year, though ehe held na longer - 925 
rhe Reſervation. . erf upen the Aale, and the wazd dicto Termino is 

* 2 Teims : a there is an extenſion; fox warranty, the; Cale: 

2. Titles 0 Vouchers, 258. A. gives Land to J. S. and his Veirs, e 
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and the Carl of Rutland het bus band 


he Fine of Tenant in Tall, at ſo y "Him" | 

iftn rhe ger unte gr ten to Goſton, &c meme, eee 43 

s that when Pat ntail hp ann the wants Reverſion was ta cc et 2 124. 7<— A be. 94 
being, f ng defoze 1 N 1 if T1 OS ag. ef e.. 7 
which by 5 Sis Formedon the Revercer 1898 105 tit, eee, 
extinct I mem ſo-chac ene e r 


he mene to the old Remainder oz Reverffbn 


ite life is nut by that Fine 7 Tac. 
e eee e tn Mie ho . has 


2 to 1 * : ſo 
Fe wee au ve i che Tetiant in Kad, bft E 
; it is not the v t n 
is given viltfuctly; 40 mn ft i) 6 hf t ativ' by the foxce o | 
the efface fox life were extintt oz invalid in the _—_ — fie” 2 2 ac. it mu 
be. either by ſurrender, fozfeiture, oz confirmation. it cannot 
Note that thx cult not wozk by wap of ſurrendet, 10 Fin u Bones te it n 
becauſe it is * Nemalnver following; and yrt it was not taken as a ſurrenter;. toy 
then it han bern again rhe Judgment. 
And here-ffrtt; F dn excredingly comment the Junges that are dure and almoſt 
ſubtil, Aﬀuri.C which. is the-wp2d uſed in'the-Proverbs of Solomon in 
when' it is td-a god end) to invent realons and means to make Acts 
the juſt intent ok the parties, and to avoid weng And injury. 
might be ought out ot the Att, And that is well per komen 
Eo. lib. 1. fol. 76. whete a Cenant fo; life and he in ener 4 2 Fr i 
a Fine (Come ceo )* The Tenant in Tail dies wichoit ifle, the 
hold the land, duting the life of the Tenaut foꝛ life. Note in Bredons Ns Cale * 
frange effec, foz the Conuſee that hab a Fee made or both N ; as ſon as: 
nant in Tail died without iſſue, -had-but an eſtate foz Life id, 7775 re wag no Ms no dil⸗ 
continuance noz change of che Reverfion, but a lawful 'giving-of. 
no moze; ſo in Englithes Caſe there, 8 
There is no.fozfeiture in this-Caſe, becaulè the Tenäut fo Ate: gives not 
Fee alone, but gives only ſo much ok the Fee as he hath, . . 
in giving a; Fee that hath power to give a Fee during his wit 
any, and therein differs from M. 16 & 17 Eliz. Dyerg39. Of Tens 
mainder foz life, jopning'in a Feoffment in Fee, and fi ont 41 E. > 
fo life, making Feoffment in Fee to him in the Remainder in 7 805 his wife, 
And ik we need (as in Bredons Caſe to avoid 100 error Tf ed) that the 
Remainder in Tait ſhöuld be taken to paſs firſt, ſo here to avoid  foxfeiture, the Ree 
mainder fo2 life may be ſaid to paſs firſt. 3 
It is allo no diſcontinuance, becauſe either of: them gi es their eſtate lawfully, 
and thete is no neceſſity to conceive 'a wrong to the Nrverſion, fitce a Fee 
map AC N. GH 
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ay ve eee by operation of law, as in Bredons Caſe, though it ould 
— Fine hape been a perfect Fee, if there had been ſuch an one to give, Ann 
Coke in that Caſe collects, that by reaſon of that Caſe, ik Tenant foz life, and he 


in remainder in Tail, make a Feoflment by Deed, that this „Ae be no diſconti⸗ 


- nuance, no; ſhall diveſt the reverſion, oz remainder NN on ng. becauſe it ſhall 


amount but to. 4 grant of both their. eſfates, and ſo it a Fee decerminable. 
on both LA gk and. nd abſolute. Fel fe from the one noz both, 1 atſoeve 
e wow mor, the oneconftruction wozking by right the wa by wo 
the Law will it if the other may, by any means ffanv, So fince theſe eſtates 
might have teen ſeveral without fozfeiture, the Law ſhall marſhall them fopning 
accozdingly.. do that this way, though the Tenant in Tail in p ſellton thould 
mukke a diſcontinuance, and ſo wozk a Wong, pet the grant of Tenant foz life in 
remainder might. be lawful, 
Note my r vo mn Englths Caſe hereafter. Theſe things ſtanding thus, 


it muſt follow, t. te foz life doth not. paſs dzowned in the Tail, as giving 
place to it. 1 15 true, that both. the aſtates that were in them ſeveral vid 
paſs from voth as viltinc 'Authozs of. the new eſtate, accozding to their meas 
1 


it now tn the Conuſee. they are but due entire tate made ol two „ and 


khetefoze remove the Conkuſton, as Chymiſts do, by extracting and ſegregating 


che ümples ok a compound 2 as ſuppoſe this conveyance were upon condition, 
che entry thalf Teftoze their eftates as they were befoze: ſo in Engliſhes Cale, 
in Bredons Caſe, the Tonuſee tok two eſtates, and from two givers, Tenant 
foz life, and an Infant in remander-by Fine. The Conuſee now had but one 
eſtate, pet upon reverſa' pf" the Fine, the Law reſfozeth no moze to the Infant, 
but the remainder, becaze he gave no moze, pet the eſtate fog life was as in 
this Caſe given, conf9Wbed in the Fee, and no fozfeiture made in Engliſhes 
Caſe.. So in this Caſe J hold it clear: That if an Infant Tenant in Tail in 

2offeſſion, and he in remainder. fo2 life had joyned in a Fine, and the Infant hay 
muſe, his Fine, vet the remainder fo lite ſheuld have veſted with the Co⸗ 
Then again, admit it Gould be taken as a diſcontinuance of the Tenant in Tail, 
and a Confirmation ( which is the leaſt) of the Tenant in life foz reverſion, who 
had chat eſtate by the grant of the Tonee himſelf, what colour is there then that 
the Donoz ould recover the Land,as.long as that eſtate is out, that himſelf gave - 
no mo2e then if the Tenant in reverſion had not joyned, but kept his right, oz re- 
leaſed it to the difcontinuce, And therefoze put the Caſe, that A. Donee in tail 
remainder to B. fo life, reverſion to C. in Fre, A. diſcontinue at the Common 
Law, this is a peſent wrong to the iſſue in Tail, and to B. and C. but ſuch as 
none can remedy, tut in their ſeveral times: ſo that if the iſſue of A. ſue not, B. 
cannot, if B. ſue not, C. cannot by the ſame reaſon if B. will releaſe to the diſ- 
continuee, oz confirm his eſtate, it is all one to C. fo2.his eſtate oz right is not 
thereby anticipatev, foꝛ there was nothing taken from him but his reverſion, which 
is all that he can require. 

Eut if in Bredons Caſe, the Tenant fo; life had ſurrendzed his effate to the 
Tenant in tail in the firſt remainder, who had levied che Fine and died without 
iſle, he in the ſecond remainder might have pzeſently had his Formedon, though 
the Tenant foz life were alive ;*fo2 the eſtace fo life was ſo dzowned, as there was 
no moꝛe but the: eſfate in tail, wich the other remainder following, So the viffe- 
rence is, where the Tenant fo2 life in Bredons Caſe ſurrenders, 02 in the Caſe 
releaſes to the Tenant in tail befoze the Alienation, ſo that he hath all and gives 
all, one giver, and one eſtate only, And where there ts a jopning in the convey- 
ance, o2 a releaſing 02 confirmation to his Conuſee, in which Caſe it is clear, that 
he gave but his own ſingle eſtate, and the other remains to be given by the pꝛoper 
owner, 

But that that troubles the Judgment in this Caſe J ſuppoſe to be the bok of 
9 Hen. 7. 25. and the opinion Co. J. 6 70. Sir Moyle Finches Caſe, That if Donee 

in 
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his entry roſtoze the! n: The Froffe 
the estate he had was ns vther- — chat War 
oe 1 — from the firſt diſſeiloz, and given to him; w. 
Tail of che Donee, and the reverſion þf the diſeiloz : and 
nee ve-ontors, he taunat reffo2e the reverſion Ted de hae 
becauſe it is utcerly anniHi{aced by the A 9 cannot ab 
viltinguith it. | 
r nem mut ſee no other riß N | 
he felt is 1550 the ben * 25 ht, and therefozt e le 
had entered upon the Feoffee of the Dono2-diffeily2, and t — the Doner 
— 4 bim, ns doubt the reverſion han been left in the firff'diffeiſo2; and 
—— F hay ns way by his buried right, to LI 2 oz the d 
50 Donee without iſſue 3 fo here difference rale the ff 
difleiſo2 hath . to the whole eſtate, wherein Feng 19 7 hui, nd fo redounds 
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Do note that the ri oth exti i, whethark it be by Feo ent, e v2 
e to the 427 of the au then lack in being, as my bilfejloz. 
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tient right, fog one vight cannst en 


cauſe to abate the Uri, being a wilful delerting, oz departure from his Writ and 


Demand. 

Now chen avmitting. that foꝛ the third part, the Demanvams are to be bar- 
red upon their own confeflion/direct acco2ding to my opinion, which mut be pe⸗ 
rempto)p, and final fp2 ſo much, though there might have been a Kod od Artion foz 
the whole, if they had tarried their timp, till after her Seat; J hold that the De⸗ 
mandant can recover nothing in this ſuit, but the whole Writ is to be abated; foz 
the Writ is falſified of their own yok and . a: ſubſtantial part, and no 
in point of foꝛm; Foz it appears, that they have no right of Action at all fo2 this 
third part. As if a man ſhould demand a debt of 2 pound, and confets that 
he hath no right to ten pound of it, 82 demand an hundzed Acres aus confeſs re 
he hath no right to fifty of them, no doubt the Court Ex officio, oz the party et 
he lea: — abatement, 92 as Amicus curiæ at leaſt might take knowledge and abate 
the EUvic. | 
- Wut if they went on to iſſue, and a Uerdict given, where the Statute gives reli 
it doth as well when it appears ok the parties ſhewing as ot her wile, 14 E. 
272. Ferthedon · in deſesnder the gift was traverſed to afl, after the Oemandant 
ſaid they were agreed. The Tenant to confeſs the gift fo2 part, and the Deman⸗ 
dant £6-vonfefs no gift -fs2 the reſt ; the Court held that by this che Wric ſhould 
abate ; -wherefsze Judgment was firft given againſt the Tenant fo2 che third part, 
and againſt the Demandant foz the reſt. 

Ef 9 H. 6. 54. Dne bought a detinue-fo2 two wnitings, and foz one made no 
Title 3 Babington was of opinion, that though this be a bar fo2 that, pet it = 


ich a 
That though the Wemandant is to be barred of the third part only; pet it is 3 Point. 
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be pleaded in abatement. foz all as being moze to his advantage. Eut if it were 


only ſome Writings, then it muſt be in bar as the wozthier. Eut then ik it were 
found by Uervic, it were otherwile. Do there likewiſe: when a Formedon is 
bought of Land and Advowſon,which is alſo one general Point of Godfreys Cale, 


Co. lib. 11. 45» 


Fl 


The alterations made of the reverſion ſince the gift in Tail by the Fine, * 
e 


— 


are true, one by the gift of the third part to the Carl of Rutland during the 1 
the Lady Frances, whereof we have pollen. b 
Che other the conveyance ok the reverſion in Fie⸗ſimple alwell ok that thiry 


part after the Earl of Rutlands Eſtate ended; as of the other two parts, both which 


are to the uſe of the Lady Frances and her heirs as it was befoze, | 

To the ſecond A do agree, that if there be an alteration of the reverſion, whereby 
it is made another reverſion then it was befoze, that it muſt be mentioned in che 
Writ 3 ſo is Wiſemans Cale, where the reverſion that was in Fee, was turned 
into an Eftate in Tail, though in the ſame perſon, 

And Fitzh. Nat. Br. 219. F. Regiſter 242. where an Eſtate foz term of life 
was interpoſed though ended, yet there is a Writ mentioning that Eſtate veter⸗ 
mined, > eb; 80485 

Aut here the reverſion koz the two parts, is the very fame in Law in the. 
WDonoz, that it was at the firſt, though it be in her now by a ſecond means, that 
is by this ſecond Fine to the old uſe. Wherein obſerve Bo-kenhams Caſe 28 Hen. 
8. Dyer 7, fol. b. which was, that Bo-kenham being Ceſtuy que uſe befoze the 
Statute of land holden by Knights-Service, Jay and other being his Feoffees did 
Infeoffe Jenor and others to the uſe of Bo-kenham and his wife, and after 
their deceaſe to the uſe of Bo-kenham and his heirs : Bo-kenham died, and this 
was adjudged to be a reverſion and the old State. And in this Caſe, Willowby 
cites a Judgment of the Lo2d Roſce's, which came to this: That a man being 
( as Baldwin puts it) Ceſtuy que uſe of two Acres, one by pziozity, and the 
other by polteriozity, made a Feoflment together of both, yet che pꝛiozity res 
mained. | 

Now, though when the Lady Frances with the Earl of Eſſex levied the Fine, 
ſhe had no uſe, as in the other Caſes, but land in poſſeſſion, yet ſhe raiſed both the 
Eſtate in Tail, and her own reverſion by uſes, And though lands and uſes cannot 
now ſtand divided, as they did befoze the Statute, yet the owner of the land hach 
power to give the uſe, as he did befoze, and the Statute couples the lands unto it, 
as it did when it found land in uſe at the making of the Statute. And as upon 
the Fine of 33. there wasfirſt an uſe which was judged in reverſion, and then the 
land followed in the ſame degree; ſo the ſecond Fine by the help of the Common 
Law revives the ſame uſe, being of the ſame reverſion, and the Statnte makes it 
in the ſame degree, aud the rather, becauſe there is no expꝛels uſe in either, 
but the uſe made by Law, ; 

Kut that it was a fault, take the Caſe of the Regiſter, & Na. Br. ſtronger, con- 
ſidering that there the Fee of reverſion was never ſtirred, here it is, ſo that vou 
mult plead upon this Statute, that by foꝛce of that Conveyance and Statute pou are 
ſeiſed, not by foꝛce of the firſt Conveyance, And ſo it map ſerve if you had grantey 
the reverſion upon Condition and Re-entry. N 

Jt may be objected, that the Tenant oz Uouchee in this Caſe, could not pleay 
this matter in abatement fo2 two Cauſes. Firſt, becauſe they had pleaded a Plea 
in abatement of the Mrit befoze, which was judged god againſt them, and the 

Court awarded that they ſhould anſwer to the Action of that Writ, | 
Secondly, becauſe they had pleaded in bar, and therefoze could not reſozt back to 

a Plea in abatement, and both are true. | 
Eut J anſwer, that there is no Plea in abatement whereof the party needs ſpeak, 
as of Pleas in abatement ariſing dehors the Recozd, and whereof the Court can 
take no knowledge. 75 | 
But in this Caſe, where the Cauſe _ to the Court, either of the par- 
ties own ſewing, as here by variance from the Regiſter in the very Caſe ap- 
; | | pearing, 
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pearing, oz by falſe Latin, oz the like, in ſuch the Court may and ought ex officio 
to abate the wait at any time. And if the Tenant'o2'Uouchee ſhall infozm the 
Court of it, he is in that but Amicus Curiæ, and this Infozmation is not fozmal in 
pleaving, no2 in Court, but verbal, and may be done any where and by any body. 
As in the Caſe of 4 H. 6. 16. in a Formedon bzought by che Duke of York againit 
the Carl of Warwick; at the ſummons returned, the Tenants were demanded and 
elloyned, and the Efſopner pleaded in the abatement, that the Wric was Dux Hi- 
berniz, where it ought to be Dominus. And it was ſaid per Cur. that the Eſſoignee 
can plead nothing, but he may only demand the Demandant to make him Non- 
uit; therefoze he chewed this as Amicus Curiæ. Foz it was agreed that the Court 
ex officio, ought to abate when the fault is apparent. 

And therefoꝛe J condemn the Caſe 40 Edward 3. 35. when a Formedon in ve- 
ſcender was bought of twenty Acres, which with other twenty Acres, J. S. gave B. 
and the Demandant held him in ſimul cum D. After view the Tenant pleaded 
this abatement, and it was denied him as an exception, not riſing from view, which 
was true as of his Plea, but it was the Office of the Court, Fi. N. Br. 26. It muff 
be of parts undivided, and befoze partition the Inſimul; ſo then it remained a fault, 
whereof (when it appears to the Court of the Plaintiffs ſhewing) advantage might 
be taken to abate to the Writ in ſuch manner as afozeſaid, 

Now the only queſtion is, whether the advantage being pzetermitced, after it 
might have been taken, and the parties deſcending to an iſſue, and verdict found 
by twelve men, whether the fault in the Writ be remedied by the Statute of Je- 
offails 18 Eliz. c. 13. And (J) hold plainly it is: And becauſe this Statute and 
the like, are of ſoveraign uſe to cure thoſe pety maladies that ariſe of theſe curious 
fozms of Law; J will inlarge my ſelf upon it, and J p2ofeſs that J may inlarge 
the extent upon theſe Stat. ſo favourably, as J remove no ſubſtantial point oz land⸗ 
mark between right and wong; And therefoze J do not very well like the opinion 
of M. 1 H. & 2 P. & M. cited in Sir John Heydons Co. I. 11. 6. That a Uerdicf 
between a Demandant and a Uouchee, ſhall be out of che remedy of the Statute of 
32 H. 8. the wozds being (when the iſſue is tried foz the party Plaintiff ) ſurely 
he is a party both to the ſuit and iſſue : and the Common Law (which is the 
mother and patron of Reaſon -to a Statute ) allows him a party to take a releaſe 
from the Demandant, as well as the very Tenant 3 but he is no Party tothe D2i- 
ginal Writ, It is true that D2iginally he is not, but by ſubſtitution of the party 
allowed by Law; and he may plead in Abatement, though he may allo extoꝛt the 
warranty of the Tenant having not taken Pleas in abatement ; ſo Delatoꝛies the 
party mult rather take, then put the third party to his warranty, which was in- 
tended always ult. refugium. Put who requires this ffricneſs 2 it is not ſaid 
Party to the Oziginal, and the Statute ſays Plaintiff oz Demandant generally, 
not ſaying againſt the party Tenant 02 Defendant, And then, why may not by 
god reaſon, the two Clauſes foz the Tenant oꝛ Defenvant be enlarged to anſwer 
the recip2ocal intent of the one number, rather then to reſtrain the fozmer by the 
latter, eſpecially, ſince it is clearly true, the iſſue found foz the Uouchee, is found 
in effec fo2 the Tenant, and the Demandant thereby clearly debarred + 

Eut the other Clauſe found foz the Demandant clearly, is within both woꝛds 
and meaning; foz it is foz the Demandant, and he hath Judgment upon it againſt 
the Tenant, and the Tenant over againſt the Uouchee, 

And that is our Caſe, that the Uerdic here found is koz the Demandant foz two 
parts indeed, and foꝛ the other part allo; arguing this point as J do, though foz 
the third part it ſelf it be a bar, yet it makes but fozm, as to the abating of the 
whole wit foz the reit. = 3 

And though the Statute is want of an Oziginal Mrit, not want of an Oꝛigi⸗ 
nal generally; Pet in a Caſe between wells and Woodhouſe, where Wells bzought 
a Trover in the Kings Bench againſt Woodhouſe, and after Uerdic aſſigned foz 
Erroz, the want of a Eill; It was reſolved in the Exchequer⸗Chamber, that the 

want of a Bill in the Kings Bench was no Erroz 3 foz a Eill was in lieu of an 


Oꝛiginal: And therefoze was within the remedy of 18 _ And ſo ic hath _ 
0 o 


Dux for Donis. 


5. Point. 1 


Hobard. 

A fault in a Writ re · 
medied by Statute 
of Jeoffails of 8 Eli. 
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oft adjuvgey in the Common Pleas, that the want of a Bill foz 02 againſt an 


Attozney is holpen by the ſame Dtatute, Eut this Caſe of ours is not ſubject to 


that doubt of 1 & 2 P. & M. though the iſſues were between the Demandant and 


Uouchers. Foz it is not within 32 H. 8. but within 18 Eliz. being a fault ſuppo⸗ 
ſed in the Mrit, and that Statute being in general wozds, ( if any,Uerdic ſhall 
be given in any Action, et.) without mention between what parties as 32 did. So 
now the only queſtion is whether this fault in the Writ ( ſuppoſing it a faulc ) be 
within the remedy of 18 Elizab. c. 13. whereof the wozds are, If any Uerdic of 
twelve men oz mo2e ſhall be hereafter given in any Action, Suit, Bill, Plaint oz 
Demand in any Court of Recozd, the Judgment ſhall not be ſtayed oz reverſed by 
reaſon of any default, o2 lack of fozm touching falſe Latin, o2 variance from the 
RNecifter, oz other defaults in fozm in any Mrit oziginal oz judicial, whereupon 


firſt it is to be oblerved, that the faults remedied by the Law muſt be faults in fozm, 
as fozm ſfanvs in oppoſition againſt che matter in Law and very right, which wozds 


are expꝛeſſev in the te 27 Eliz. of Demurrers, which are of the ſame nature, 


and are tacitely excluded allo out of this. And therefoze the point of variance from 


the Regiſter, muſt not be in matter of Law and very right; nay though vou have 


very right, you mult not vary from the kind of Writ that is pzoper to your right 


Eut if you keep the kind oꝛ ſpecies, you may vary in foꝛm. FO | 
XAherefoze if pou take a Formedon in deſcender where your right is by remain- 


der oz reverter, oꝛ e converſo, it is not holpen. Nay if you take revercer foz re⸗ 


mainder, though both atiſe from an Intail made and ended; and thereupon the 
lany falling eicher to the Donee oꝛ his Aſſignee, A hold it uncurable, (vet in grants 
theſe may ſerve one foꝛ another, As 18 E. 3. 28. Plow. 170 redibunt to a ſfranger) 
Foz theſe kind of variances are not variances from the Regifter,but variances from 
pour Caſe and Title, fo2 the nature of a recovery is like as in a remitter to reſtoze 
you to land accozving ti your Title. * 

Do if an Action of Debt be bzought againſt an Executoꝛ in the Debet & Detinet, 


the Uerdict helps not, foz it differs in nature and. judgment, the one charging the 


p2oper gods of the Defenvanc, the other not. | 

And pet in a ſtronger caſe Lancaſtel as Executo? recovered againſt Sidley, who 
being in execution in the Kings Wench, eſcaped, and then his Executoz bꝛought a 
new Artion of Debt in the Kings Bench, in the debet and detinet againſt Sir George 
Reynolds the Marſhall, and had judgment after verdict, which was reverſed befoze 
us in the Exthequer Chamber, and yet the woꝛds of the judgment were of the part 
of the Platneflf all one, but the effec divers; foz the debet and detinet is fo his 
own ule, and the detinet foz the Zeftatozs, 

Kut there are fozms curable, as in a Formedon in deſcender, the Demandant in 
his wait mult make mention of every heir, to whom any right is deſcended after 
diſcontinuance, though they were never leiled. Buckmers Caſe. Co. 1. 8. f. 88. 03 
elle it may be pleaded in abatement, and ſo is Fitz. Nat. Br. 220. D. & 18 E. 2. 
Formedon 59. foz conveying the line of the Donoz in Formedon in Reverter 3 yet 
J hold both cheſe omiſſions cured by the Uervic, pꝛovided that they make them- 
ſelves heirs to the laſt that was ſeiled by fozce of the Tail, oz to the firff Done, 
foz that is material. Dee Fitzh. Nat. Br. 218. D. & 219. E. If the Dondz Gzant 
his Reverſion in Fee, the Gzantee ſhall Have a Formedon in Reverter, but if 
he grant his Reverſion in Tail, it ſhall be in Remainder ; vet J hold that a Uer- 
dict will help, although it be made Reverter upon the Intail; becauſe it is true that 
he hath Reverſion in Tail, and hach rent Incident unto it. Scholaſtica's Caſe, 
Aflize was Summoneas quod ſint coram præfat. Juſticiariis. The wat was abated z 
but ik it were at this dap after Uerdic, it would be god. And though in Brace- 
bridge his Cale, 14 Elizabeth Plow. 424. he were of spinton that where an 
Ejectione Firmæ was baought of Land upon a ſpecial Uerdic, the Court judged 
one half undivided foz the Plaintiff, and the other half againff him; Plow. was of 
opinion that the Writ ought to Have abated 3 yet all common experience at this 
day is againſt it after Uerdict. And this J hold fo2 a Rule, that where the Statute 
of 18 Eliz. doth cure a fault in fozm after Verdict, it wozks that effect * — 
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by. Berjeant Judgment, to have f the Ex 
per pads, foz that che bench of the Bond wan by the Act of the 
And the Court was againſt him, and. Judgment: was entred De bonis Tefitatoris, - 
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. Edwards verſus Engleton.. | "by | ö Treſpaſs; 
Tr. 17 Jac. Rot. 944. | e eee 


Dwards bought an Action of Treſpaſs againſt / Engleton, foz that with fozce Canis Yenaticus: 
and arms he tok and led away Quendam canem venaticum prec. &c. And after 
Uerdic foz the Plaintiff, Judgment was given loꝛ the Plaintif by the Court. Judgment. 
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(5 Declaration ex- te wj te was and carried Thozns,andt | 
\ cepted againſt. of the ſuid Dorothy, &c. and declared upon the cutting of eo Acres of un⸗ 
der⸗ d and Bhozug, after not guilty, the:-Plajrbifls'were non-ſuit acithe Allizes, 
and the Plaintiffs moved that the Declaration was not ſufficient, becauſe Acres of 
Judgment. under-wod, #c, was not god, and ſo pꝛayed that the Defendant might not have : 
t toſts. But the Court gave Nuvgment Enn them foz the Defendant, that he 
ſhould recover coſts, | 
2 Deliverance,  - 2603-20. © Ganbard verſus Mille. 
| r | 9 81 Tr. a6 Jac. Rot. 3 124. | h . 


Yen. fac. where to J N a ſetond veliverance, foz taking away of his Yozſe at Wikefitz- pain, in quo- 

the Manor, where dam loco vocato Dye places. The Defendant ſays that the place where con- 

| - - — 4 tains twenty Acres parcel of one thouſand Acres, ac. which one thouſand Acres 
| »— are, and time out of mind were parcel of the Panoz of Wikefjtz- pain in the County 
S e tomy. ff ARMED, of which Panoz Henry Carl of Northumberland was ſeiſed in Fee, and 
ES T1 85 EE acknowledgeth the taking as Eeyliff to the ſaid Earl, The Plaintiff craverſech 

abſque hoe quod locus in quo, &c. fuit parcella Manerli de Wikefitz - pain, the _ . 
ac. | 


— | 
Lixcoly an and 2ylor. 


— n 
— extra 


n | | fac. was awarded de vicineto de Wikefitz-pain, Kc. An 5 — 
I E at the Bar, Judgment was deſectu de Ven. fac. berauſe the Ven. fac. 


7 % to D 2 . 
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cur. Ecel. 


bd 42 bet. and in s the mean time to n the ah to examine the ſaid 


F * cuſfom. | , 
# | Prohibition. , | = 17 15 AGE Ea . Caſe, . 0 
L ban & 5 A Pzohibition was granted out of this 
Court in the Spirieual Cott. upon diſcharge of the payment of Tythes in t 


Ste. 31 Hl. f. of dil. hands of the Abbot; upon the Statute of 31 Hen. 8. and upon iſſue joyned t 

charge of PaymeNt Caule was tried df the Far; by/a Jury of the 'County of Northampton, and after 

ME full evidence given, the Plaintiff. was Nonſuited, and a Mrit of Conſultation 

awarded, and after the Conſultation, the Plaintiff in this Court pleaded the ſame 

Plea, in diſcharge of payment ok Zythes in the Court Chziftian, which was al- 
ledged in the P2ohibition, which Plea the Spiritual Judge accepted, and pꝛocteded 
to try the ſame there; and the Court was moved on the part of the ſaid Farmer 
the Parſon, to have a Pꝛohibition to the Spiritual Judge, that he ſhould not admit 
of this Plea, which was once tried in this Court, and which meerly appertained 
to the Judges of the Common Law to determine, which was granted by the Court; 
fo the trial at the Common Law, and the Conſultatton upon it is final in this 
very Suit, and upon that Libel, 


Mhittingbam 


Whittingham & Us. verſ. Tertenants | Rage) 
of the Earl of Derby. Cafe. - 


n bittingham & Sarah Ux. verſ Tertenants of the 
Earl of Derby. 


ce * Norrington in Anno 35 Elizabeth recovered in this Court, againſt Scir. fac: 
« Y the ſaid Carl, as well chꝛee hundzed pound Debt, as thee pound cofts, 
<< and made Joan Norrington his Executrir, who died befoze Execution Inteſtate. 
ce The bal Sarah tok Adminiſtration of the gods of the ſaid Vincent, by the ſaid 
< Joan unadminiſtren, and twk to Yirsband Whittingham the now Plaintiff, both 
ce which bꝛought a Scir. fac. againſt the ſaid Tertenants upon the laid Judgment, 
ce and had divers Scir. fac. (upon return in London quod nulli fint Tenentes ) into 
< divers Counties by one Teſtatum, viz. into the Counties of Lancaſter, Cheſter, 
ce and Northampton, Ret. Cra. Animarum. Anno 16 Jac. Regis, upon the ſaid Wric: 
« into the County of Lancaſter, a Scir. feci is returned againſt O terre Tenants; 
ce Et quod non ſuerunt plures, who made default, and Judgment was Kiven to 
< have. Execution againſt them, And Ezecution by Elegit was awarded againſt 
ce them. 
4 Upon the ſaid Writ in the County of Cheſter, it was returned uod Scir. feci 
< to thirty Tertenants; Et quod non fuerunt plures Tenentes, ten of theſe thivey 
< made default, and Judgment is paſſed againſt chem, and an Elegit awarded 
ce againſt — 0 other _ 3 _ —.— — * ſeveral MN 
ee Replications Demurrers are joyned, „and continued, u ct. Michael. . | .. 
ce — Termino 3 upon the third Scir. fac. the Sheriff of the County of Northempton Peeters? * 2 4 „ 
< returned a Scir. feci to the Carl of Bridgewater, and his Counteſs Tenants, ec. SHE IP 4 
ce who appeared and pleaded, and had day to amend their Plea, till this Term, = 
GBekoze which time, and befoze any execution done upon theſe Writs of Elegit, 
the laid Whittingham the Husband died, | 
It was moved by P. Serjeant Hendon” | | 

Fairſt, whether by the deach of the Musband, all che whole Mrits of Scir. fac; 

ſhall not abate, as well againft the Tenancs, againſt whom the Judgment is en⸗ 

tered, as againſt them that have pleaved, | * 3 
The other Nueſtion, whether (admitting that all the Wries ſhall abate againff cur. aviſ vale: 
all) the Plaintiff ſhall have Execution againft any of' theſe Tenants befoze the 
Judgment — given, fo2, oz againſt the other. And upon thele points the Court 
will be adviſed. | 


Rugles Caſe. | | Bankrupt. 


Na Caſe of one Rugles of Suffolk, a Bankrupt deceaſed, referred by the Court 

upon a trial to Dir Robert Crone, upon view df the Statute of 13 Elizabeth Stat. 12 Eliz.c. (7) 
& 1 Jac. it was reſolved by the Conrt, that if certain Creditoꝛs ſue a Commiſſion, 8. Jac. c. ( ) of 
and others within four moneths after o2 moze, being Credico2s, come befoze diſtri⸗ Bankrupr. 
bution, and will joyn in the charge of the Commiſſion, and all that belongs to it, ; 
and tender their parts, that they ſhall not berefuſed, but have their equal parts as 
Creditoꝛs. Eut if any diftribution be made of any part of the Eſtate, no Crevicozs 
are to be admitted after, that came not in befoze. 
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Searle verſ. 
- Williams. 


Hill. 17 Jac. 
Prohibition, 
Eſſex . . 


ob. $29, 
7 
ebe, u, 


Clergy for Man- 
ſlaughter. 


Judgment. 


Searle verſus Williams, 
Tr. 16 Jac. Rot. 1782. 


Amuel Searle Parſon of Heydon German, brings a Prohibition againſt John 


Williams, and declares, reciting the Statute of 18 Eliz. of Clergy, where 
be was Parſon, &c. and was indited 13 Jac. at Lent Aſliſes , befoze one and my 
bzother Haughton fox Panſlaughter, foz the death of one Simonds, and convicted 
foz the ſame, and that the next Aſſizes in Summer he was allowed Clergy, 
but was not burnt in the hand becauſe ok his Oꝛders, but by Judgment of the 
Court was inlarged, and delivered out of Pziſon 3 by fozce of which Judgment 


he was purged and acquitted of the Felony ; Vet the Defendant pꝛetending him 


to remain ſtill convicted of the ſame Felony, and thereby depꝛived of his ſaid 
Xenefice, and the Church to be void, (which was not ſo) and that Docto2 Donne 


the Patron had p2eſented him co the lame, dem him in Plea befoze the 


Chancelloz of London, from whence it was appealed to che Judge of the Audi- 
ence , and from thence befoze the Judges Delegate, where it hangs undifcuſled, 
whereupon he had his pꝛohibition, and pet the Defendant p2oſecuted after in the 
Court-Chiiſtian, whereupon the Dekendant demurrs in Law, and Judgment 
was given upon open Argument by all the Judges foz the Plaintiff, that he 


ought not to be queſtioned now in the @piritnal Court fox this Pan-flaughter, as 


the Caſe ſtands, whereof the reaſon and much of Clergy at large will appear 
ere. | 

The benefit of Clery is a refuge pꝛovided by Common Law in favour of Learn- 
ing, to ſave the life of an offender literate, in certain caſes 3 though J will not 
deny, but that it tok his D2iginal by occaſion of the Canon Law, and in favour of 
the Church, and was ever ruled, not by any fired Canon Law, but ozdered and 
qualified by the Kings Court acco2ding to conveniency. 

At the Common Law at the firſt, the benefit of-Clergy was not allowed but 
to Clerks in Oꝛder, ſecular and religious, as appeareth by the Statute 25 E. 3. 
cap · 4. and-4 H. 4. cap. 2. neither did the Common Law require moze, 20 E. 2. 
Coron. 233. Clergy refuſed, becauſe he had not tonſure noz habit, and therefoze 
judged to penance, And then if the D2dinary had challenged him, he ſhould have 
loſt his Tempozality and his Franchiſe of Clergy, Yet the Common Law extended 
in the Kings Courts to all that could read, as appears 4 H. 7. cap. 13. in favour 
of Learning in general, and in reverence of Pankind, and mans blod (which in 
perſons of ule was not to be ſhed lightly ) and as they did extend it beyond the 
Canon Law, ſo did they ſtraiten it, and deny it in caſes, and perſons, and times, 
where the Canon Law did grant it, as now till conviction paſt. 


The time of claiming Clergy, could not be till after indictment, and upon ar- 


raignment to have a Judge to allow and deliver che offender, as Weſtm. 1. cap. 2. 
ſpeaks, and ſo Bracton wit, But yet even then fo2 the credit of the ſolemn Jn- 
queſt of Indictozs, (as the wozds of the Law are) he was not to be delivered 
without due purgation. Woth which points appear by the ſaid Statute of Weſt- 
minſt. 1. 3 Ed. 1. cap. 2. yet ſe the pꝛactice 8 E. 2. Coron. 417. that if a Clerk 
were indicted and pꝛayed by the D2dinary : yet they tok an Inqueſt of Office; and 
if that found them guilty, he was to be delivered to the D2dinarp 3 but to foxfeit 
his gods, an invention of Law to get the gods; but as yet the Common Law 
allowed not the Clerk to be delivered to the D2zdinary, after he was convicted by 
a Jury of life and death, but that obtained allowance by the Statute, 25 E. 3. cap.4. 
pro Clero, which p2ovideth, that though he be convicted of Felony, ( yea even 
fo2 Treaſons, which touch not the King himſelf, oz his Royal Pajeſty) he ſhall 

be delivered to the Dwdinary, | 
But yet purgation in that Caſe, after trial, was not allowed by the Sta- 
tute, but an D2dinance p2omiſed by the Archbiſhop ( and that in retribution — 
that 
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to the Law, but degraded and kept in-pziſon till a pardon, Now. ag 


chat Gꝛant) fo2 their late keping and puniſhment which was alſa again. ratified 


'by another Statute 4 H. 4. cap. 3. Raſt. g. that purgation in ſuch/raſes ould not 
be — ſo it 3 wi * — nance to that purpoſe as was 
pꝛem oze, id eſt, that t not be to their purgation, 
kept in pꝛiſon and puniſhed. ro 3 7 os 0777 n 27 
. Do now you ſee, that Clergy might be pꝛapen, either befoze oz after conviction. 
at the firſt; Eus now ot, late times the Common Lam runs another courſe,to-veny 
Clergy, until the offender were convicted, which it ſeems hath-twa-reſpecs; the 
one to retain their Juriſdiction over the Clergy, which che C lab 
anul, by challenging the pziſoner at the firff, as was-ſaiv, other, to bzing 
fozfeiture of gods to the King, ty the means of the Common A am that the offence 


ſhould. not utterly paſs unpuniſhed with us, and pet tu ſave the life of the Offender, - 


Foz there are two benefits of Clergy, the one the ſaving of the Dffenders life, 
which: is favour meerly of the common A aw: Foz that allowech him foz a Clerk 
02 not, and ſo delivereth him from the ſeverity of the Lam. The other is the way 
of -purgation, which is no Dzvinance-of the common; Law, but is a pꝛactice 
amongſt themſelves rather -overſcen and winked at, then appꝛoved by the common 
Law, after conviction,” Stanford. 1. 7. If purgation-failed, pet he was im rendzed 


of Weſtm. 1. before mentioned, that 
ment, only ſaith, that if. they abule 


5 | that liberty, the King will p2ovide "Fez 
medy therein, J ask how that pꝛovtſion ſhall. be: And J anſwer, that it was to be 
done by che oꝛdinary way of Juſtice, and Rule of Courts; foz. ſince they could not 
have the pꝛiſoner but by favour of the King and his Laws, no2 could admit his pur⸗ 
gation to the pꝛejudice and derogation of the pzocedings- of the Kings Courts, hut 
as the King by his Statutes and Laws did permit che ſame, it was agreeable to 
Juſtice, that the Kings Court ſhould deliver him, abſque Purgatione, after the cons 


viction, becauſe by the true meaning ok the Laws he ought not to purge in that 


caſe. ; 128033 
And the Court may deliver a perſon that is au infamous Thief, Abſque Purga- 
tione : ſo their Dilcretion and Ozder is the Rule, 20 E. 3. F. Corone 247. opi⸗ 
nion ok Spiganel. | 3 281 09 FS 
Kut yet it is true, that if the Court did deliver them alter conviction, without 
that clauſe, they would and did purge them oꝛdinarily after conviction, 


This J ſpeak the rather, becauſe it is commonly ſaid in Ecke, that a Clerk | 


attainted, cannot purge, and ſo in other caſes, which mutt be underſfod that in ſuch 
caſes the Reco2d in the Kings Court is traditur ordinario abſque Purgatione : fo 
that is all the Recozd the Oꝛdinary hath to reſtrain his purgation: Foz he hath 
no Reco2d of Attainder, neither is he to take knowledge of the Law of the Land, 


that an attainted perſon is not to purge 3 and therefoze where the clauſe is not, he 


will purge, attainted o2 not. wm 1 
And lo on the other ſide, ik the Offender were delivered after conviction, and 


bpekoze the Attainder Abſque Purgatione, (as in foul and apparent facts they 


were and might be, by dilcretion ok Courts) the Purgation was thereby re⸗ 
ſtrained. : 

The things are to be obſerved, in the giving and taking of Clergy at the-com- 
mon 2 aw, | 

Firſt, that the Court is not to tender it ex officio : but the Clerk that is the 
Dffender is to pꝛap it, as being a favoz, and a remitting of the rigour of the Law, 


pet 22 E. 3. F. Corone 2 54. ſays that if the Judge know him to be a Clark, they 


will not give Judgment, though he pꝛay it nor, This is Gꝛace, as though it were 
a ſpectal pardon not pleaded, 
Decondly, that if the Offender pzay it, it is not in the choiſe of the Judge to 
deny oz grant, but it muſt be allowed him, where by the Law it is allowable, 
Thirdly, though-many the Statutes, as Weſtm. 1. and Articuli Cleri. cap. 16. 
25 Ed. 3. cap. 4. Speak of the Ozdinaries demanding of the Clerk and his pꝛi⸗ 


viledge, yet a Clerk might pzay his W 8 and ſo is the * 
» | p 1 + 


. 9 hp err | 


Searle verſ. kh 


the Judges, 


that is 
- Clerk; foz-olle how Hall de be adjudged 


Judge, and 
f that. 


care is df things done but df the Court, 22 E. 4. F. Corone. 44. Relolution at all 


That if an Dydinary re fule a Clerk, pet they ſhall remand him to the 
Nilon, ſc. of the Court, ann fo e Converſo. Fitz. N. Br. 66. & 4 El. Dyer 215. & 
Reg. 69. If the Owinarp be ablent, the Court may give che pꝛiſoner his Eu, 
aud enter his reading, and remand him to the Gaok and then the P2dinary ſhall 
have the Kings Writ to rhe Juſtices, commandirig them to command the Gaoler 
e6'dbfiver the 'ppifoner to'the-Owinarp, which is without any new reading in the 
— the Ordinary, 25. Aſſ. 19. F.Corone 191. If the Ozdinary challenge 
due That is ne leck, he wall loſe his rempozalicies, and pet als, he ſhall loſe the 
05 lle | us Clerk to invuce the fozkeiture of the 
alittes of che Owinigry e | | 


Do regularly the Oꝛdinaty even at the-Gommon Law, had no power over a 
Elergy-man tn a crime 62 dffence tout hing he Crown, but where that power was 
And therefoze when the Wag Court didaeliver the-Offender to the D2vinary, 
it did imply a power oz permiſſion of the Law, that he might deal with him, to 
esnvince $2 diſcharge him, accoading to the fozm of their Laws. Eut now that 
this Statute doth fozbid the delivery of him to the Ddinary, it retains all power 
to it ſelf, and denies the D2dinaries. 


And thetefoze Jam of cleat opinion, that if the D2vinary at the Common Law 
would have convented a Church-man ts dep2ive s2 vegrade him foꝛ Felony, befoze 
his Trial at the Common Law, that the Prohibition ould have lain, fo2 holding 
a Plea of a Tauſe of the Crown, and the pzejudging the Kings Court, in eodem. 

ch rather then in the Marqueſs ok Wincheſters Caſe, Co. lib. 6. 23. where a 
20hibition. was granted, to op the Pzobate of a Mill foz gods, becauſe the 
femme Mill didalfo give Lands : Foz though in truth perhaps the Will be made 
A uno flatu, and interlaced within one continent oz waiting, pet in effec they are 
two Mills, and of divers natures, effects, and conuſances, whereas in rhe othec 
caſe, che crime is all Temporal idem individuo, and the end of the Conulances is 
— divers: That is with us capital, with chem dep2ivation, oz degrading, v2 the 


And again, if after trial of a Clerk, a Felon found guilty oz not guilty, they 
will pꝛocted td p2ove 92 dilp2ove anp thing again che Uerdict and Trial, a 
Pꝛohibition would likewile lie, except only in this one Caſe of Purgatton after 
conviction, perfozmed acco2ding to due fozm, as the Statute W. 1. ſpeaks, which 
the Common Law did tolerate, As if a Clark were found not guilcy of Felony, 
and ſo viſcharged, if they would after convent him again, and admit new pzwf 
that he were guilty, to depxive him, they were to be p2ohibited : oz if upon a 
Clerk attaint delivered, abſque Purgatione, to the D2dinary, they would admit 
him. to his purgation, a Prohibition would lie, pea, and a Pꝛemunire to, rather 
then by a Plea of Lands holden by them, which is not ſo highly a Plea of che 
Crown as criminal Caufes are; as among criminal cauſes there are degrees, 
as Treafons; and even ſome tgainff the Kings own Perſon and Mazeſty, as the 
Dtatnte of 25 E. 3. cap. 4. befoze ſpenks, Alſo if they would — — 
—— onviction 


* 1 5 ; Miu 


e 


I 0hibieion vorm tte fo Nate — Conc EY 
hey in che 0 5 io Court, ocherwile ic wouly be where Clergy is no 


2 t t they would not tuntrobert nz term the amg uf che Bp E | 

int build their Sentences upon them, they were not to be prohibiced ; As if the 

id I a man b rde 9 he Jos convicted oz attainced of W 

at 

Bur {frey tpn of he Kings Con r ORR and he were in caſe | 

he might purge,” as being only convict,” and the Purgation hog nd 

L ourts, they could not deny the 712 of . 55 

2 . pon ber ere pur 

ul dd bt Law be money — 

d him guilty, then t — 

oY = x, and not p2oterted by ours ; 5 prion 
rgation, pet that did not conclude Purgatt 

38 E. 52 2. for 1 py 128 brings . where 

Rings Court een gm t 12 uare Im 


Court enz a Tertpozal crime; neem z carife 

ecermines of the Capital crime?” thor I 
boch of the nature of the crime, jen Bing: * | 
long unto them. Sorhat Cafe ffanvs with my Rules. 

Now the Law ffanving thus, that the Clerk Fei out t of {bi yas in 

pꝛaping his Bok after conviction (as the Law nom is uled) 
one to avotd Judgment and to ſave his life, rhe other to make Skfew bf mt 
of the Crime. The firlt of theſe was u juſt ann direct favour, xranred* 
ENS 5 8 of. the Land. — aber _ their entertatued, 
by e am among 4 _y hi 
the Scatute 02 Common Law did rather wink at then f 

Now comes the Statute 18 Eliz. cap. 7. The Title wheredk 11 this pe 
Omer kn delivery of Clerks tonvick without Pürgation ann es r 5 
ing of ſundzy per juries, and other #buſes in ann about Clerks ronvict; — 
acted, cc. That every perſon that thall have the bentfic o hts'Clergy, f 
thereupon be delivered to the Oꝛdinarp, as hath been wg yaoi but 
Clergy allowed, and burning in the hand accozding to the Statute, dc. ſhall 
with be en larger by the Juſtice, &c. And be it enactev that the Juff ires 1 
ſuch allowance is had, ſhall and may foz the further cozrection ot thote. ons, ve⸗ 
tain and keep them in Pꝛiton foꝛ ſuch convenient time, as they ſhall think ronve- 
nient, ſo that the ſame exceed not one years immiſonment. Pzdvidey that | 
Clerks hall be put co anſwer all ſuch Felontes, as meaning that Houtd never be 
queſtioned again for this. 

90 by the Stature two things are wought. Firſt life is preſervey, which is the 
P20per Act of Common Law. 

The other, the Purgation, which was the ufurpation upon the Common Law, 
ts utterly aboliſhed, whereby the Statute faith truly,that ſundzy perfuries and other 
abuſes were avoided, | 

The Perjuries indeed were ſundzy: One in the Witneſſes, and compur 
another in the Jury, compounded of Clerks and Laymen, And of the: 
_ Indge himfelf was not clear, all turning che folemn trial of Truth by Di 
aCeremonious and fozmal lye, a 

The . abuſes the Statute ſpeaks of were firſt, the diſhonoiir and Teragation 
of the Law of the Land, and che Kings Court, pea, and to che Scate and Govern⸗ 
ment it lelt, all which were deluded by this mask all which nouriſhed that pernt- 
tious Erroz and Schifm of State, That Clerks were not Tnbſect unto the Kings 
Courts 02 Laws; Another that by connterfeic Uervict, De crudelitate, they did fru- 
ſtrate both the Jury of Indictoꝛs De crudelitate, and the Jury of Triers De ſcientia 
& mera veritate. 

Dp 22 Do 


— - 4, ———— 


Searle verſ. | 


So the Statute 18. doth expzcfly aboliſh, che. purgation, which being nom only 

after Conviction, could not te freed-from theſe Perjuries and ein by the 
Law 3 and the means whereby the Statute doth aboliſh it, is by denying the deli⸗ 
very of the Clerks convict to the D2dinary 3 fox by that the Purgasion-muſt nerds 
ceafe, which never was, noz could be but befoze thoſe Judges, and in their 
* ts. 3 : 1 e be, eee eee 
Vut now this Statute taking away Purgation, never meant to abate z 
abzidge the benefit of Clergy, kut to give it by the pꝛoper means, and in the 
p2oper place, and by a moze ready and direct means without, circuit oz 


And therefo2e it ſaid firſt, that they ſhall be admicted and allowed to have the be-. 
nefit and p2iviledge of Clergy, that is che general purview of the Law, And the 


manner how. it follows, Negative, how it ſhall not be; Affirmative, how it ſhall 


be, That is, he ſhall not be delivered. to the Ozdinarp, an unfic Judge to make 
is Purgation, an undue and unſufferable means how to make it, but. ſhall fozth⸗ 
with be enlarged and delivered out of the Pꝛilon by che Juſtices, that granted the 


g * 


11. now finally determine the Cauſe, and ſhall leave nothing 
ne in it, in any other Court. And therekoze it ſaith, that he ſhall 


queſtion is, In what manner the @tatute wozks this diſcharge 
and freeing of a Clerk, a pœna & culpa, whether by ſupply of Purgation as it 
was at the Common Law 3 oz by a kind of Statute pardon, | 

. . Iſay not by a ſupply of Purgation, fo2 divers reaſons, 

.  Firff, all Clerks delivered to the Oꝛdinarp, were not receivable noꝛ capable of 
Purgation, as thoſe that were delivered abſque Purgatione, as by the diſcretion of 
the Court, ennozmious offenders, Clerks attaint and the like were, | 
Though they were capable of Purgation, they were not to be purged,foz the Jury 


had power over them, | 
This were moze to dfſcredit the Acts of the Law then befoze ; foz then Jury 
went againſt Jury; a kind of equalicyof trials pro & contra, and with them there 
being ſome Clergy-men of higher eſteem and faith: Wut this were to falſifie our 
Juries without any equivalent oppoſcr, and in their own Court, and by the ſame 
Law, which is oppoſitum in objecto. | 

Where they complain of abuſes in Purgation of Clerks which were aboliſhed, 
this were no leſs then the fozmer, though without Perjury. | 

There was never Purgation in this Caſe by Common Law. 

Therefoze the Statute never warrants to do that the Law never div, noz allow⸗ 
ed; therefoze J hold it wozks by way of pardon, which affirms and doth not dil⸗ 
affirm the Uerdict. | 

If vou ſay there is uo wozd in the Statute of Pardon, J ſay, that there is much 
leſs either wozd oꝛ meaning of Purgation; yet Heſtons Caſe 41 Eliz. cited in Fox- 
leyes Cale, Co. 1. 5. 110. allows the Statute to wozk both in Nature, and in Liew 
of a Purgation ; and alſo of a Pardon by god conſtructions of Lam. 

Now (as J have ſaid ) there was no reaſon to intend the Statute of Purga- 
tion: ſo if it amount to a Pardon, that alone is ſo ſufficient, as there is no ned of 


a Purgation oz the effect of it. 


Neither 


Searle ver] 
Milliumt. 


. ——— ( ——— offence Law 

found and eſtabliched, and ſo deſtroy their — aſc the th | — 

being an Act of Common Law, foz an offence. at the Common Nam, and affüirms 

the verdict, and diſaffirms it not, as the ame „en that to take fr fu8 

e Ne a „ e 
t oſttion o belon to the K Court 

ſaid in/Burtons'caſe;;Co- lib. 6, 13, f — ings | — 


wards a general nardon came, which was judgen thut 
the Partowipſo' ſacto was reſtozed-to his 1 ſuit-in the Eccleſiaſtical 
Court, becauſe che ſudgment of this: pardon, and the foxce. of: te belongs ta rbe 


Tempozal Court and not theirs. 
um the wozds of the Ac do apparently y2ove;that the' the ſoraruts 
was to free the Clerk convict from burning in the hand, and from all further 
puniſhment 3: and-therefoze mentions that he ſhall have rhe pzivilenge anv-benefic 
of his Clergy, which impoꝛts that he ſhall have as much beneñt by dis Clergy.as 


its; Ih 2 


he ſhould have had, which is is ſaving his life, and freeing: kom the crime ut in plas 


ribus it was. | as Bae: by HI 1 £7815 
Eut next that he ſhall-noc have it. by means of the D2dinary,> and 

| that han been been accuſtomed, but only. and immediately by the 885 

the way af a preſent vilchargy) thall fozchwith'be.enlarged.and>Lelivered-by/thy 


And: becauſe the party ſhould. be underſtod to be abſolutely freen and viſcharges, 7 
the Statute takes from the Judges all power of further puniſhment; — 
mild woꝛd ok Coꝛregion gives them power to detain them in pꝛilon one pear and 
no moze. And the Statute y2ovides that the Clerk ſhall anſwer all other: Felu⸗ 
nies, as fearing leſt the general and free diſcharge ſhould be taken to extend ta 


all Felonies: But to this they meant not chat he ſhould be any ways put to an⸗ 


wer. 

Now this Dyinance wozking the effect of a pardon, mult needs be undertiont 
a pardon, though the wozds be not fo — like unto the Caſe upon the Sta⸗ 
tute De donis conditionalibus which do not an eſtate in Tail by direct woꝛds: 
but whereas the eſtate that is now judged Intail, was a FeeAimple and Alienable, 
poſt prolem ſuſcitatam, &c. Jt oꝛdains that the Donee ſhall have no power to Aliene, 
but it ſhall come to the Jſlue, oz return to the Donoz if che Iſſue fail. So this 
is a Periphꝛaſis of a pardon in effect, Br. Corone 204. Stat. 6 R. 2. It a wife be 
raviſhed, the Yusband ſhall have the ſuit to have the Dffender convict of life, and 
Member; this makes it Felony, 5 H. 4. cutting off Tongues incurs —— of 
Felony. This makes it Felony, Charta de Forreſta, No man ſhall loſe life oz 
member foz killing of the Kings Deer, it is by that made no Felony. / Eut not 
the Statute of Money that gives foꝛ bzinging in of Boney rounded oz counterfeit, 
fozfeiture of the body of the Dffender 3 this makes no Felony, but imports only 


perpetual impztſonment, that is the liberty, and as it were the uſe of his bop; 


fo2 Felonies and capital crimes ſhall never be made by doubtful and ambiguous 
woꝛds: And upon the like reaſon J hold that the 5 R. 2. cap. That of 

of money gives foxfeiture of as much as the Dffender may foxfeit, that ſuch.gene- 
ral wo2ds will not make a Felony fo2 which the Offender ſhall loſe his life, vut he 
Gall fo2feic his lands, againſt himſelf and his heirs, not againſt his heirs Intail, 
no? his Wives Dower, And as ceſſante cauſa ceſſat effectus, fo there are ſome 
effects ſo incident, that if they are not found, you myy affirm that there is no cauſe 
which muſt pꝛoduce ſuch an effect. Foz though heat makes no fire, yet you may 
affirm, that there is no fire where there is no heat. 

And take the Law to have none other effect but to ſet him at large, and to leave 
him till as a Felon convict, enlarged, then could he not acquire gods as by the 
judgment he may, 

And therefoze J hold that if a man ſhall call him Felon, oꝛ Thief, he may have 
his Action, as upon any other Pardon, which we reſolved in the Cale of Cutding- 
ton verſ. Wilkins. Trin. 13 Jac. Rot. 933. * 
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Comman Law, foz this crime 
ä Court 5 — 


1 3 and therefoze-much leſs 
though it 


LA 
* " 


as fo2 an 


OT 


1c | , whereby the — are — to their fozmer 
e, which pet was not-obſerved in the ſame 


ache wers de r have his Clergy be 
where the ade ſays ater turning, it impotts where burning ought is 
ernte the Statute ſhould vo no god to Clerks, foz whom it was moſt 


"+ 34h & 


Star-Chamber. * | 0 Huſſey verſus Cooks 
Arai! bach 18 Jac. Regis. 


puniſhable — ang And in that Cale — — that if a 

Witneſs vepoſe that the Defendanc did perſwade a Juroꝛ to appear, and to dv him 

reaſonable favour, oz wozds to the like effect; That this is no ſufficient pzof in 

— wy — Conrr mult know the very wozds, to judge 4 their foxce 
and e ted. 


5 plain, Thar this'man c can be . noꝛ convented at the | 


Caſe-of Nichols as em. | 
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1 est 24 


l Pei: | 461/117 2 ance 
Mich. 15 Pe. Rot. 2438" 5 6 4 e 


| Slade bein 1 bieten a inſt —.— of 
Rags ger Ste Az 1 kent, Gl te equa 
the Prnaitery of-Newhima, adde Senne sf Devon, tons feifed of i 


Lands, Peadow and Paſture, —— of that Bona 
the time df the difſoliteion zn Fee. i — * 


And whereas af b "Hitntelf 

and his Farmers, at the rime of tde lame diffolntion did hold and che lame 
| N ſoſeifed lurre 

30 H. 8. and then'reciees the clauſe 


and then 12 as gee down the Land by deſcent to ; Eli 
ae or him to the Leb William oward; Ann khat de by 
| involled in i the Chancery, within fix-Poneths,” vid tage Syn 
fame unto the Lo2d Peter and _ ſon 3 Jac. and they demiſer it unte Slade the 
Plaintitk, and then Drake the did ue e aliſte 
8 Exeter fv2 Tythe vf heat aun | arcaly 


eee the Deſenvont deinues in Law genera, nd — 


on this Cate after ſolemn Argument, Ji was 
5 and a Conſultation awarded, Warberton 2 * wh £205 


| Hef v oj vg this Cale, N made two great 
the Declaration were gw oz — 1 op J hety'is ber * | 

Dr coin Ro the fault of Declaracton were in the ſnbffancy, fo chat av- 
vantage wig be taken of it upon a general-demnr 3 and 4 held t walt fubſtans 

firſt p2ofefled it my judgment would take edunkel of my intereſt 's2 affeetivn, 
ſhould be 1 — but It was _ bon within po e 2 6 

85 n 

whom Fythes belong. P2eſivent, Ba e e Sr; 
famma e ratio, que pro Religione beck.  Pypdente a iq Mk — 
De non 1 & non exĩſtentibus — es ratio: 


Now to the firſt Point. 


* — 


L ſays, that the pleading is the honorable, commentiblewes P2ofitable 
part or the Law, and by god delert it is fo; Foz/rafes -arife'by chance, and 
are tnany times intricate, confuſed and obſcured, and are caſt into fozm, and made 
evident, clear anid/eaffe, both to Judge, and Jury ( whith are the Arbirracozs of all 
teten) by gd and fair pleading. 80 that this is the pꝛincipal ay of Law, 'fo2 
—— is not talking; and therefoze it is required that pteaving be true; that is 
the gomnels and vertue of pleading; and that it be rertain and „ and chat is 
the beauty and grace ok pleading. 

Eherekme the Law refuſeth double pleading, and negative pzegnant, theugh 
they be true, becauſe they do inveagle, and not ſettle the Judgment upon one 
point. 
 Therefoze firft general pleaving is difallowed though it be in matters of Fact, 
as a Covenant to make Cftate by the advice of J. S. he muft ſhew What advice he 
gave 26 H. 8.1. 16 E. 4. 9 

Condition that the Obligee thall enjoy an Dffice acrozding to a Gant dt 
Letters Patents, he muſt not plead in hæc verba, but he mult ſhew the effect of the 
Letters Patents, and che enjoying rages + > 

Eut becaute it Hath been faid, this ts a ſpirfcunl Att (which vet J grant not to 
| ** he that. pleads depoſition of an Abbot, he ſhall plead befoze * Ozdinarp, 
DE. 4. 24 
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$ ww debt upon Leaſe of a — the 83 pleading a Ds 

3 muſt ſhew by what D2vinary, foꝛ * 2 as . Non-Reſidence oz the⸗ like, 

3 and legal pꝛocelg of ſequeſtration 1 

MH Do union of Chappel mutt be ſhewed; 9 1 whom 5 el. 2 Pope 02 n 
not generally; Concorrentibus iis, &c. 11 H. 7. 8. 

2 J pleading a \Divozce, vou muſt ſhem betete whom . „ and fer forth the 

3 - , - cauſe of Divozce, 11 H. 7. 27. but all the pꝛotceedings von ſha not need, Tale 

** ; thould of a Recovery at the Common Law,21:E. 4+ And therefoꝛe in Spegets 


EV > Cl Bilhop cannot plead cauſe of refuſal, Schiſmaticus inveteratus: 

8 0 5 CRE EN 4 H. 4. that a man was vefsmen of of fie. ut they wif ye =; 
8 - + Shak cite the Schilm oꝛ Pereſie, though they be matters of meex-ſpiricual Cognizance. 
F _ © - Dyer, 8 Eliz. 154. Haunter of Taverns, player at unlawful games, & ob alia 


crimina critai 
mp . e Len this is regular foz pifference betwön the Kings Courts and the Courts 
Fore: SI Ccrletattica, that though + a aten a fannot — y and kb fall 


FE N as fo calling of 
2 4c ES 2 Acton 


, - of Tz prhes, 
. Tow if it be a point of dic pure 61 to be 3 sthis cale is. it mul euer 
i be pleaded ſpecially, and ſhewed to che Court how the dilcharge is; For it is no 
diſcharge if it be not ſufficient,,and the ſufficiency is matter of Law, and therekaꝛe 
; muſt be — — and judged by e Ccurt. As is 22 F. 4. fol. 40. And Manſels caſe, 
=; | Co. lib. 2. fol. 3 
- Us Now touching the diſcharging of Tythes themſelves, and the pleading of them 
= 4 f at the Common Law 3 It is to be obſerved, that they are things of common right, 
and do of right belong unto the Church. And therefoze though it be true, that be- 
foze the Council of Lateran, there were no Pariſhes, noz Pariſh Paiefs that could 
claim them, -but a man might give them to what Spiritual perſon he would, vet 
N to the Church he muſt give them. Pet ſince Pariſhes were eretted, they are due 
] co the Parſon, (except in Spiritual regular caſes ) oz Uicar of the Pariſh 3 and 
j therefoze when you have a pꝛohibition of diſcharge of Tythes, you mutt conſider it 
NR is aPlea in Ear againſt common right, to a Demand of Tythes, which is a com- 
| mon right, though they be in ſeveral Courts, as by a Releaſe either in Deed oz 
Law, 
Mop then if you will diſcharge a juſt Demand, you muſt ſatisfie the Court of 
pour diſcharge : conſider then the kinds of diſcharge of Tythes, the perlons capable 
of them, and the means how. 
The perſons 02 bodies capable of them, are either Spiritual oz, Tempozal, 
Tempozal J ſay when they were Tempozal, when the diſcharge vid firſt veſt in 
them; toz otherwiſe if the Tempozal man ſucceeds a ſpiritual body tn diſcharge, 
as upon the Dtatute 31 H 8. it is to be reckoned in a Spiritual perſon oz body, not 
in Zempozal. 
Piſcharge of Tyrhes. The Spiritual perſon had four oꝛdinary ways of diſcharge, that is, Firſt, Eull 
. of — Pope: Secondly, Compoſttion: Thirvlp, Pzeſcription, and theſe were 
abſolute. 


Fourthlp, Der, and that was limited ſo long as Land remained in the Wa- 
nurance 
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tunes: ny the Keligions parton themſelves ; and. theſe were Cittercians, 
Temylars, and the Boſpitalers of Jevuſalomicang:: But crete Ciferce of ro 


— appꝛopziate, and the Land Tythable was no diſcharge, uz ſu holden at 


Law 3 But hom that tame into uſe, and upon what reaſons; any with 


— and how: deducing in pleading, I all'fpeak after when A tome to 


the Statute at 3 1 H. 8. 

Now — at the Common Law, the ſpiritual perſon could not claim his dil⸗ 
charge by Xull, compoſition oz ozver 3. but he muſt plead it with his ground and 
reaſon ſpecially; Eut his diſcharge. —— was allowen — — any 
other reafon;bocauſs he was a perſon capable of ſuch 
was pzobablo, ann therefoze the Pzeſcription was allowevhim 
memo2ial, whereof the oziginal cannot be found; but is ever — ſuſt. 

Now tempozal perſons, ( not to ſpeak of the which-was a portal Caſe, 
'22:-8(files') Had tun ways tb obtain Tythes, oꝛ to dil 
—— the Parſon, Patron, oz Dzvinary +: the other was by a P2ofcripcion 


and Herons cafe. 
And ſo are the Common caſes where men have the 


diſcharge Aber tn kinv 


$. and. Uicars in lieu of them, 8 E. 4. F. N. B. &c. 
= nom not a ſtrauge Anomalum in this caſe, Tyches dillering from all other 
Law, 

Foz whereas Paefcription and antiquity of time fortifies all other vitles.and ſup- 
poleth the beſt beginning that Lam can give them: Ju this caſe is wozks clean 
contrary, Foz whereas a grant of a Parſon, Patron, and D2dinary'is god of it ſelf 
without any recompence 92 confideration, when it runs out to P2e on it dies 
and periſhes ; whereof no other reaſon is given but chat our Boks ſay that a man 
may PMetcribe in Modo decimandi but not in non decimando : And this is in Fa- 
vorem Tceleſiæ, left lay-men ſhould ſpoil the Church, | 

But I will make another reaſon not diflonant from Law. 

There are p2eſumpcions of Law fs violene, as though they be ale, @ man 
ſhould not be received to aver againſt them as in a Precipe. The Tenant pleaded 
himſelf villain to T. S. and that he hath nothing but his Uiflenage ; the Deman- 
dant had no reply though it were falſe, dut his wit mutt needs abate till the Sta⸗ 
tute 37 E. 3. did admit the Councerplea ; Manſels caſe & 16 H. 7. o in Replevin 
if upon Ivow2p the Tenant viſclatms, he ſhall have judgment, though it be kalte: 
fo the Law believes, that theſe parties will not do themſelves Wong in lo high a 
degree. 

The like reaſon moves in this cafe : the Law preſumes violently that a lay-man 
cannot be abſolutely viſcharged of Tythes: And therefoze will not allow a P2e- 
fcription-of fuch diſcharge, holding it moꝛe reaſonable that ſome one man ſhould 
ſuffer a miſchief to loſe ſuch a pꝛiviledge, being ſo imp2obable and of ſo dangerous 
- conſequence, then foz his particular to admit a ſpoil of the Church and a decay of 

Religion, accozding to the Rule, Omne Magnum exemplum aliquid habet ex ini- 
quo, quod publica utilitate compenſatur. 

So though you ſhall be allowed pour diſcharge by grant when it appears, yet 
when it appears uot, ſtabitur præſumptioni donec — in contrarium. 

Hon the Common Law, as touching the diſcharge of Tythes, andthe fozms 
of pleading of it ſanding thus. The next queffion is what change the Statute of 
31 H. g. of Ponaſteries hath made in that behalf, - 

And J am of opinion that it hath made two main changes. 

The firſt, That it hath by fo2ce of the clauſe of diſcharge pꝛeſerved and contis 

nued certain dilcharges that were befoze the Statute, that is bp Bull, c 
and o2der, and conveyed them over to the King and lay-perſons, which elſe would 
have vaniſhed and diſſolved with the ſpiritual bodies themſelves whereunto they 
were 2 ph Ti 
'q £ 


abe 0.9774. 


was: ever, not preſcriptio ſimplex, but compoſita, not a — . — : 4 
buc compounded, viffening from the caſe of the — perſons, And —— 2 br 17% 


by paying compolition foz them in money oz Land op penſion, 'held/v3-enjoyey'by 
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"The nert is, That it hath. createp and made one new diicharge which was-not 1 
foze at the Common Law, that is the unicy of the: polleſſton of the Parlonags and: 
the Land Tythable in one hand. 85 

And this was long controverted — is a received opinion, by the determina⸗ 
tion of the Kings Courts to be de a diſcharge within the meaning of the Law, 
as the Divines ſay that Articles are of made de fide by the determination bak aye: 


rech. 
hrs in this caſe of unity, four chings are to be obſerved, 

Firſt, That it is no diſcharge of Tythes but (as it is well 2 adiſcharge 5 
of the payment o Tythes, and therefoze if it be pleaded by way of diſcharge gene⸗ 
rally, and the Jury find nothing but a perpetual unity, it — found agen ou 
pleader, and fo much is agreed in Priddle and Napperscaſe, . ; 

It is no diſcharge except it be by P2eſcription. 

Ak it be perpetual, yet if it be alledged. that the Abbot, oz his Few oe paſd 
Tythes, that doth deſtroy the Pzeſcription, becauſe. that p2oves that there was no 
real diſc „ but a non payment by unity only: Pet an unity by Pꝛeſcription is 
god prima acie, but not of it ſelf, but in contemplation of a perfect diſcharge, that 
ſhall be ſuppoſed though it cannot be found foz the infiniteneſs and impoſſibility of. 
ſearch of things beyond memozy. 

Laftly, though unity perpetual be allowed, yet it is not well pleaded except you 
add that ratione inde they held diſcharged of payment of Tythes time out of mind 
foz though the unity ſhall be traverſed, and not that concluſion oz conſequent, vet 
that concluſion fixeth it to the Statute, and anſwers the real and perfect diſcharge 


that is pzeſumed under the unity, to which the unity it ſelf is but aug 


but yet Jam of opinion, it is but à fault in fozm, which will be cured by a verdict 
02 general demurrer. 

This diſcharge by unity being the orly diſcharge that is created and made of 
new by this Scatute, all other diſcharges are not otherways p2eſerved but by theſe 
wo2ds, [ That the King, his Veirs and Ducceſlozs, and ſuch Perſons their Veirs 
and Aſſigns, which ſhall have and hold them acco2ding to their eſtates and titles be 
diſcharged and acquitted of payment of Tythes, as freely, and in as large andam- 
wie — as the ſaid Abbot had oz held the ſame at the day of the diſlolution of 

fame. p 

So firſt it is plain that this Clauſe gives neither new diſcharges noz enlarges 
the old, but continues and bounds them within the limits of thole that were enjoyed 
bythe Abbot both by wozd and meaning accoꝛding to the Caſes,Tot, tanta, &c. Foz 
though unity (as hath been ſaid) be now uſed fox a diſcharge, yet it is not ſo foz it 
ſelf, but fo2 a moze perfect; which is pzeſumed though it appears not. 

Now this being the ſubſtance and body of this Clauſe in wozd and meaning, It 
is ſtrange it ſhould be moved, that out of this clauſe may be dzawn a conceipt of a 
liberty given to the poſleſſozs of Abbey Lands, to plead their diſcharges in other 
fozm, and with moze generality and favour, then the Abbots themſelves had in 
thoſe caſes: Againſt which the reaſons are many, 

Firſt, the wozd is exp2efly touching the having and holding of them, 
not a touch noz a glance of the pleading of them, which is meerly heteroge- 
neum. 

Decondly, Ik theſe wo2ds ſhould be ertended to pleading it would turn expꝛelly 
againſt them; fo2 then it muſt be underſtod, that they ſhall have che benefit of 
pleading, in as large and ample manner as the Abbors had. Which implys a 
negative, That it ſhall be in no other noz larger manner; foz the Rule is, That 

affirmatives in Statutes that introduce new Laws, do imply a negative of all thac 
is not in the Purview, 
And therefoze in Amy Townſends Caſe Plow. 111. it is adjudged, as it hath 
been ſince, that where one comes to a poſſeſſion by a uſe out of a State diſcontinued, 
lo that the entry was not lawful to the Ceſtui que uſe, ſuch a poſſeſſion wozks no 
Remitter, becauſe the Statute adpoints the poſſeſſion in the ſame manner and fozm 
(which impozts a negative, and no other) as are in uſe. 
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So the Statute Weſtm. 2. appoints that the Demandant in quoad ei deforceat 
may vouch acſi eſſet tenens; if in the firlk Action he could not vouch as if it were a 
Scire fac. then cannot he vouch in the Quod ei deforceat, being Demandant, 14 H. 


7. 18. 6 45 , 

Mhirdly, if vou ſhall avmic this Expoſition upon this Cauſe; you mult admit it 
alſo upon the body of the Law, upon the like wozds, which are thus: The King 
ſhall have and hold, to Bim, his Yeirs and Succeſſozs, all Ponaſteries, and all 
their Lands, Tenements, Rents, and in as large and ample manner as the Abbots 
had the ſame, at the time of the diſſolution; fo then ic ſhall ſuffice to plead that 
the Abbot was ſeiſed of a Rent-charge out of my Land at the time of the diſlolu⸗ 
tion, gc. without ſewing any other Title. And fo of other Statutes; and this 
kind of pleading hath the ſame pꝛetence of loſs of Writings, of Gzants, of Rents, 
Reverſions, and the like, and infiniteneſs of ſearch, and moze then the caſe of 
Bulls andthe like. 39857 4 | 

4 This foꝛm of pleading that lies ſo open and obvious in wozds of the Scatuce; 
and was ſo eaſie and pleaſing to them that ſought diſcharge, was never to this day 
amongſt ſo many bufie wits ever offered in any Authentical pleading, much lels 
received the leaſt allowance, by the opinion of any learned og grave man but the 
contrary by the ſpecification of the diſcharges, except in the caſg of pzeſcription ; 

And pet in the caſe of Unity, though it be by pꝛeſci tt is alſo ſpecified, 

5 5 Laffly, this were to take a Statute tontrary ta the Common Law, which 
truſted not Laymen with their Pzeſcriptions, and yet nom you will cruſt them 
without Pzeſcription, with that that belongs to the Court to Judge. And this is 
againſt a main Rule in expounding Scatutes, eſpecially in Odioſis. | 

Do no man but can ſee what abſurdities would follow by admitting a change of 
Regular fozms of Pleading co vulgar ſpeech, uſed in Ads of Parliament, to expzeſs 
the meanings which are every day by the Judges extended, reſtrained, and changed 
acco2ding to a better Rule of Reaſon and Juſtice then the wozds bear. And if the 
woꝛds rule not in ſubſtance, much leſs in the fozms of pleading, which is the Act 
of Law, as hath been ſaid: And this pzeſivent of irregularity of pleading, is as ill 
in conſequence as the pꝛincipal. F 

So the Statute of 4 H. 4. of Yereſie befoze mentioned, was not pleaded as the 
Statute went in general, but the Hereſte ſpecially aſſigned, 

Now take the Statute 34 H. 8. cap. 20. that p2ovides, that if the Tenant in 
Tail of the gift and p2oviſion of the King, ſuffer a common Recovery, the Rever- 
ſion oz Remainder then being in the King, that ſuch Recovery ſhall not bind the 
Pcirs in Tail, but that they may enter after the death of the Tenant in Tail; 
will any man ſay that the Heir may plead, that his Anceſtoꝛs was Tenant in tail 
of the Kings P2oviſion and Reverſion oz remainder in the Crown, when he ſuffer- 
ed the Recovery. 1 | 

Do in the caſe of 11 H. 7. cap. 20. if any woman (being Tenant in tail of the 
gift of any the Anceſfozs of the Yusband ) diſcontinued, the ſame ſhall be void, 
and that it ſhall be lawful to the perſon to whom the intereſt after the death of the 
woman ſhall appertain to enter: will any man ſay that it were well pleaded in 
theſe wozds, without ſhewing how the State grew, oz how the diſcontinuance 
was made: and yet he that is to take the benefit, may be a ſtranger to the convey- 
ance, as upon a Covenant to raiſe the uſe, 

Do upon the Dcatute 32 Hen. 8. of conditions, Theſe are no miſchiefs to the 
diſcharges that were befoze time out of memozy of all ſozts : Foz they muſt be 
maintained and pleaded by pꝛeſcription, even Unity it ſelf may be fo; Neither 
is there any milchiek in effect to thoſe diſcharges, which were created ſince me- 
moꝛp, if they be true, and the Oziginal unknown; foz they may be both ſuppo- 
ſed and pleaded by pꝛeſcription: Foz they had their effec of diſcharge, and the 

p2elcription cannot be impeached, but by ſhewing a late D2iginal of ſuch dil⸗ 
charge, which if the Avverſary can ſhew, the Party himſelf may much better: 
So then there remains no pꝛejudice but in one caſe, where there can be no rea- 
ſonable pzeſumption of a lawful diſcharge, which -1 where there cannot — 
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ve a diſcharge by preſcription, chat is, where eicher the Abbey was founded, oz the 


** 


Lands purchaſey-to the Abbey ſince memozp, in which caſe to pꝛeſume a diſcharge 
even to the laſt times, where there is no appearance of it, is as much as to ſay all 
Abbeys have diſcharges fo2 all their Lands, which may be extended even to Ozders 
that had diſcharges thereby koz their own Panurance; foꝛ they might allo obtain 
by Eull oz otherwiſe,, general and abſolute diſcharges and this may be concludev, 
that ik this fozm of pleading be once received, you ſhall have all others left, and 
this only uſed, which is one of the weightieſt reaſons that makes me e it, 
tonſidering the buſie wits, that have uſed all means to win diſcharges and fozms 
of pleading to that purpofe, and pet never tok boldneſs to offer this; and what 
needed all the labaur about unity by p2eſcription, o2 without pꝛelcription, if they 
might have pleaded diſcharges at the time ok the diſſolution ⸗ Foz it is eaſte to 
„Pope a non-payment, by reaſon ok an unity foz any time, and non-payment is 


Pot 
_— Se. the common evidence fo2 the pꝛof of a dilcharge lutticient, which may be pꝛoved 


when a perpetual unity cannot be. 185 | | '». WY 
Diſcharge in Abbots muſt now be pꝛoven a: poſieriori, fovno man living can nom 
ſpeak to the time of Abbots. As to the caſe: of Wimbiſh and Talboyes, it is no 
authozity 3 foꝛ the Judges are divided two ta twa. Secondly, both parties pleaven 
their viz. covin and deceit were matter of fact. x | | 
And as to the taſe of ſtrata Marcella; that is no authozity at all; fo2 no Judge 
ſpeaks a wond ta that point, and che judgment palleth againſt him that pleaded ſo, 
Kut that indeed was upon another reaſon and point. And as to Cooks opinion in 
this caſe of the Biſhopof Canterbury, lib. 2. 48. J anſwer. Firft, that the opinion 
makes not at all to the judgment of the caſe; to ſay that by the Statute 31. ſuch a 
diſcharge may be pleaded, $1177 n 1 b Ut n. 
ert it is no part of the reſolution of the Court, but an addition of his own, 
and that ſuddain and interpoled. | | ; | 
- Thirdly, it is \o-imperfecly ſet down, t hat the Pꝛioꝛ, #c. ſo it may be the P2ioz 
and his Pꝛedeceſſozs. | 1975 
And that ſuch an Allegation is commonly uſed in Pꝛohibitions, which argues 
plainly, that either he miſtok the pꝛactice, o2 the Eok miſtok him, which J ra⸗ 
ther believe, which is made the ground ok his opinon: ko there is no authentical 
Pꝛeſident, much leſs Judgment oz grave opinion to that purpoſe. F010 5 
And again that caſe. of Wincheſter, in the ſame Wok, fol. 44. being both 
38 Elizabeth, Pridleyes Caſe, coming after 10 Jacob. in his 11 Eck fol. 44. 
he makes theſe queſtions, that ik an Abbey have been time out ok mind, and an ap- 
pꝛopꝛiation ſince, pet they map p2eſcribe in a general diſcharge 3 foz that may be 
though a unity come after. But ſaith he, if the Abbey itſelf were founded fince 
mema2y, then he cannot pꝛelcribe at all in the general difcharge, and ſo leaves it 
as a Cale deſperate, where the Abbey was founded fince memozy, which yet he 
might eafily have relieved, if he might plead a diſcharge, time of the diſſolution, 
without ſhewing how, which is either a retraction oz an explanation of his fozmer 
Now to that which was well moved and objected by my bꝛother Hutton, that the 
Plaintiff hath not well conveyed himſelf to the land charged with Zythes; J hold 
that the Defendant, notwithſtanding that defect, cannot upon the whole matter 
have a conſultation, if the diſcharge had been well pleaden: Foz the title of the 
Land is not in queſtion, but whether the Land be diſcharged oz no, which any man 
that is auſwerable fo2 the Tythes, may plead whether he have god Title to the 
Land oz no; and ſince the perſon in this Caſe hath ſued him fo2 the Tythe, he hath 
enabled him to make his defence, either by Plea of diſcharge in the Eccleſiaſtical 
Court, where he needs no title, o2 by P2ohibition to the ſame effect in che Kings 
Court, which is in lieu of it, aud ſuppoſeth that he offered his Plea there. 
And this is regularly true, chat if the Pꝛohibition be faulty, yet the Defendant 
fhall never have a - Conſultatiqn,: if it appear to the Court that the ſuit in the 
Eccleſiaſtical Court was not well founded, as it was there heard, though he might 
have had a fuit in another manner. Fo. Be 7+? ©: A 
7 © nd 


Gawd ly ver Biſhop of 
Cantetbury, & alios. 7. 
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And Hi M. 1 & 2 EH. Dyer #70.” one Kiev fot Cythe⸗ con. vn 60 Acre 
of grounds the Defendant in his ibition laid that er 8 
and paid no Tythes; whereupon iſſue was taken, and the Jury found — 
Acres were lo, and that the other A but yet vet had paid Tytho 

Woll and Lamb. The whale Court thonght at firft'a Contultätlon dught to be 
awarded fozthat part 3 but pet upon better adviſement, they reſolvedthecontrary 5 
— 5 We ann fry fur foꝛ he Torhe ; und . . Tame reaſon, if rhe 
and be Fed, he 0 nor t Eythes mode, et 
hath: Title to the Land oz nd. 411 15 5 x 


I hold the Declararion grofly faulty 10 another pointzchan: be bath laiv fidEttats. 2 


of the dilcharge of Tythes; fo 12 hath not ſaid: 8 Abbot was ſeiſed ol 
the Lind in his denieatne, as of Fer diſcharged of Wythes; but hath made it rwo 


Sentenees, chat he was feilen of the Land in Fer, at the time or the diſſolution 
dilcharged ol Tythes, which may. be true, ik ir were but fo2 that year by grant of 


Parſon, Patron, 02 Oꝛzdinary. 5] 1D CG £645 I 46 5 14 i 33g od 
The fecond” great queſtion is, Whether the Demanvane i in this 'caſe-ought to 
have demurren eſpecially z fo2 the Plaintiff hath that the Land was vil⸗ 
— „Which the Deſenvant by his Demurrer: in ip have lernen do dane con- 

eſſed. 4443 dnnn 5; 


But Jam of clear opinion, that the ginerat Wemurrer newR9Mawits” — 
Defendant may ſtill take advantage of the fault. 7 
The wodds of the Statute are, that the Judges ſhall P2oceed, afidix 
accotdirig, as to the very right of the cauſe and matter in Law ſhal po pngwine 
them : So right is as no right, if it appear not to the Court, — ved in — Mich, 12 Jac. Rot. 
caſe of Heard and Baskerveile, that not chewing of Deed, oz not pioducing che 653. Devon. 
Letters Teſfamentary, oz of Adminiſtration, oz not laying a place * 00 is N 
remedied by General 2 Ln 
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Ir. Hey Gawdy, night, mought a Quare Impeditz Kaitith: the Archbithoy Norf. 
of Canterbury, Dir William Bird, Knight, and Humphrey Ron Clerk, and 61 ton. 
declared that Richard Southwell was ſeiſed of the Panoz of Popeihs, alias Wal- eee. 3 
ſoken Popenho, to which the Advowſon of the Church did appertain in Fee, -and 
preſented William Maſters his Clerk, who was inffituced and 2 ct. and fo Ser oh 7 
ſeifed 15. Jan. 24 Elizabeth foy money did bargain and ſell the Wand? d quod, &c. 
to Thomas Barow in Fü, and Barow being ſeiſed, the Church berame vold by the 
death of the laid Maſters, 2. Feb. 1588. and remained void by 18 Moneths, where- 
upon Queen Elizabeth in default of Patron, Ozdinarp, and Metropolitan, did pꝛe⸗ 
ſent by Lapſe Francis Snell, who was thereupon Admitted, Inſtituted, and In⸗ 
ducted 3 and afterward Barow did fo2 money bargain and ſell the Panoz ad que, &c. 
to Richard Catlyn and Dyones his wife, and the Vetirs of Catlyn, who thereof in- 
feoffen Sir Henry Gawdy the Plaintiff, 12. October 33 Elizabeth, and he ſo ſeiſed, 
the Church became void 15 the death of Snell. and ſo remains void, and ſo it be- 
longs to the Plaintiff to pꝛeſent, cc. The Archbiſhop claims not hing but as Oꝛdi⸗ 
nary, ſede vacante of the Eiſhop of Norwich, and demands Ju ik upon 
ſpecial diſturbance, &c. Sir William Bird pleads ne diſturba pas. attiphrey Rone 
pleads that he is Parſon imperſonee of the Pꝛeſentation of the Ring, and ſaith, 
that long befo2e Southwell had any thing in the Panoz ad quod, Nneen Elizabeth 
was ſeiſed in Fee, as in groſs, of the Advowſon of the av Church in right ol her 
Crown of England; And ſhe fo ſeiſed, p2eſented-the' ſaid Francis Snell to the 
Church then void, who was thereupon Admitted, Inſkttuten, and Jndnoed; and that 
the Queen died ſeiſed of the Advowſon, which deſcended'to the King, who being 
_— the Church became void by the death of Snell, and thereupon the _ 4 
| ecemb. 
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Deeemb. An. 16. pzeſented the Defendant, who m was admitted, inſti⸗ 
tuted, and inducted, and pet is incumbent there, abſque quod adyocatio Eccle- 
fix pred. ad pred. Manerium de Popenho , alias Walſoken Popenho, pertinet, as 
the Plaintitk u declared, and thereupon at iſſue. 1 
The Jury finds that Southwell was ſeiſed of the Panoz with the Advowſon ap- 
pendant, and pzeſented the ſaid William Maſters who was thereupon admitted, 
inſtituted and inducted, and that Southwell bargained and ſold the Pano2 ad quod 
to Thomas Barow, and that the Church became void by the death of Maſters, 2. Feb. 
1588. whereupon Nueen Elizabeth to the Church then void, 15. Feb. codem Ann. 
p2eſenced Francis Snell by theſe wozds, per mortem naturalem ultimi Incumbentis 
thidem vacant. & ad noſtram præſentationem jure prærogativæ Coronæ noſtræ An- 
gliæ ſpectant. who upon the ſaid P2eſentation the ſixteenth of the ſame February 
. was admitted, inſtituted and inducted by Letters of inſtitution running per Do- 
minam Reginam veram & indubitatam ut dicitur patronam, and then conveyed 
down the Panoz ad quod, &c. to the Plaintiff, and that Snell died, and the Bing 
pꝛeſented Rone the Defenvant in theſe wozds , ad noſtram præſentationem five ex 


pPleno jure, five per lapſum temporis, five alio quocunque modo ſpectant. & ſuper 


totam materiam refer to the Court whether the Avvowſon be appendant 02 not 
prout, &c. And it was adjudged by the Court that Advowſon remained appendant, 
notwithſtanding the Queens Paeſentation of Snell. Foz it appeared, that there 
was no colour of Title to the Nueen to pꝛeſent: uo lapſe, fo2 the pꝛeſentation, 
inſtitution, gc. were all in the ſame moneth, wherein the avoidance was. And 
if there had been lapſe, that had not ſevered the Advowſon 3; and ulurpation by the 
Queen it was not, becauſe the Pꝛeſentation ſuppoſed a right where none was, 
and ſo was void; fo2 the Queen meant to do no w2ong, and therefoze this caſe, 
is ſtronger then Greens caſe, where the pzeſentation is by lapſe, and the Title is 
by other Right: And therefoze J ſaid, that this pzeſentation of Rones was upon 
the ſame reaſon void, and therefoze an ulurpation by the King muſt not repozt any 
right, but pzeſent to the Church being void generally, and require Admiſſion, xc. 
Now then the Pꝛeſentation of Snell being void, it was but a collation of the Ei⸗ 
ſhop which makes no diſappendancy, no2 fo mueh as plenarty, but the Church re- 
mains void, as Greens caſe ſaith, which is tobe well underſtod, that it makes no 
binding plenarty againſt the true Patron, but that he may not only b2ing his 
Quare Impedit, when he will, but alſo pꝛeſent upon him ſeven years after. And 
if the Xiſhop receive his Clerk, the other is out ipſo facto, pet to all other he is 
a full Incumbent, (and not in the nature of a Curate only) and ſhall ſue foz Tythes, 
and is capable of a confirmation from the King, as the Bok is 11 H. 4. 7. and 
Plowden in Greendons caſe 498. And therefoze the chief Juſtice was of opinion, 
that if the Patron bzought a Quare Impedicupon it, he muſt be named, oz elſe he 


could not be removed, and alſo that ſuch a plenarty did bar the lapſe of the Petro- 


politan and King, 


Holland verſus Shelley & alios. 


Mich. 17 Jac. Rot. 2710. 


I Thomas Holland bꝛought a Quare Impedit againſt Sir John Shelly Knight, 
the Biſhop of Chicheſter now Biſhop of Norwich, and Laurence Gibſon Clerk 
fo2 the Wenefice of Clapham, and Declared, that King Edward the fourth, the 
ſeventh of December, Anno Regni ſui (8) did grant unto John Mowbrey then 
Duke of Norfolk, by his Letters Patents, in theſe wozds 3 Quod ipſe, Hæredes 
& Aſſignati ſui habebunt omnia & omnimoda bona & Catalla quorumcunque felo- 
num de aut pro quacunque felonia in aliquibus ſive quibuſcunque Curiis aut quacun- 
que Curia dicti Domini Regis, hæredum five ſucceſſorum ſuorum, aut aliquorum 
qualitercunque convictor. & convincend. damnator. & damnandor. fugitivorum & 
quorumcunq; utlegat. & utlegand. waviat. & waviand. & omnium & fingulorum 

pro 
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- 
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John London ver the Chapter 2 2 N 
of the Collegiate Church of Southwell. 4 


1 * - 


pro felonia in exigend. qualitercunque- poſit. & ponend. ac omnia bona & catalla 
2 eidem nuper Regi, Hæred. & Succ. ſuis, quocunq; modo ut predictum 
eſt forisfac. & foris faciend. Sive confiſcat. & confiſcand. infra rapam ipſius Ducis 


nuper de Bramber in prædict. com. Suſſex & præcinct. ejuſdem Rapæ quoque modo 


invent. & in veniend. exiſtent. & extunc fore contingent. And then conveys theſe 


liberties to himſelf fox years, and the Advowſon to Sir John Shelly who granted 
unto Thomas Shelly the next Avoidance, who was outlawed foz debt, and the 


Church became void,- ann ſo it belonged to him to p2eſent, and averred, that the 


Church lay within the Rape of Bramber upon which Declaration Sir John Shelly 
confeſſed the Action, and che Xiſhop- demurred in Law, his Councel conceiving 


that the grant of liberties did extend only to the Gods and Chattels of perſons out- 
between two Clauſes of foꝛfeitures foz- Felony, and urged the Cale of 8 Hen. 4.2. 
and 11 Hen. 6. of grants of gods of Felons, Ita quod fi pro aliqua tranſgreſſione 
aut alio de licto pro quo catalla perdere debent, &c. - . 
Fut the Court reſolved, that the Clauſe vid extend to Outlaws fo Debts and 
Treſpaſs ; Foz Outlaws foz Felony, were contained under the firſt Clauſe ok Fe- 
lons convict, 92 condemned: And Felons lofing/xods by flight, either in veed oz 
Law, are contained under che wozds fu — ——— l 
So the middle Clauſe of utlag. which ſtands” perfec of it ſelf and without de⸗ 
pending upon the other, though it be amon m, muſt either be conſtrued of 
Outlawzies in Actions, 02 elſe mult be ſurpluſage, and of no uſe. 12-368. 
Allo being a grant of a lower nature, it is fitly placed; but the Caſes put by 
the Councel of the Defendants, are nothing like: fo2 the very Gzants are only 
Gods and Chattels of Felons, which the Clauſe following under the ita quod, 
cannot inlarge 3 and withall, Tranſgreſſio eſt nomen æquivocum, and being joyney 
with Delictum, ſhall not be taken fo2 a common Treſpaſs, but foz an offence, 
Secondly, it was reſolvev, that the Deed of grant of the next avoidance to Shelly, 
was not — be ſhewed by the Plaintiff, being in the poſt, and not pꝛivy to the grant 
in any wiſe, | 4 40 Fi; 1 
Thirdly, it was reſolved, that the Advowſon had ſuch. a locality in the Rape, 
where the Church was, that it accrued to the Plaintiff, whereſoever the Deed or 
grant was, oz the Gꝛantee himſelf at the time of the Dutlawzy, 
In this Caſe Gibſon as Parſon of the Pꝛeſentation of Sir John Shelly, pleaded 
another Plea, which was inſufficienc, and judged againſt him. So the Plaintiff 
had a Writ to the Wiſhop againſt them all. l Fe 


John London againſt the Chapter of the Collegiate church 
of the bleſſed Virgin Mary of Southwell. 


Mich. 16 Jac. Rot. 1877. 


| Quare Inped. 


Nottingham. 


J Ohn London bzought a Quare Imped. againft the Chapter of the Collegiate Waller. : 

By what words in a 
Leaſe, an Advowſon 
will not paſs. 


Church of the bleſſed Utrgin Mary of Southwell of the Vicarage of Southwell, 
and declared that one Jones was ſeiſed of the Prebend. of Normanton, in the ſame 
Collegiate Church, to which the Advowſon of the ſaid Uicarage, did and doch be- 
long in Fee, and p2eſented, #c, And then bzings down the Prebend. unto Robert 
Abbot Clerk, and then ſhews, that Abbot did demiſe the Prebend. ad quam, to him 


foz years yet induring, and that the Church became void, and the Chapter of Souch- fee. 
e - 25 


well diſturbed him. th 23344 An 
The Chapter pleaded that Robert Abbot did not demiſe the Prebend. unto the 
Plaintiff. modo & forma prout, &c. ell 


The Jury find, that Abbot made him two Leaſes of one date, ok divers ſeveraſ-- 


parcels of the ſain Prebend. with theſe general wozos in the concluſion of one of the ,/-- 
Leaſes, cum omnibus commoditatibus, emolumentis, proficuis & advantagiis cum 
pertinentiis eidem Prebend. ſpectant. ſeu aliquo modo pertinen. And 3 con⸗ 

| cludes, 


25 75 e. 


8 


e 
Thompſon.” 


,. 


e 477 


Mich. 18 Jac. 
Oblzgat 0 
Suffolk. 


. if the Avvowſon o the Micarage paſs by this teaſe, 5 then Abbot | 
did 7 the Prebend. &c. aud if not, then e contra, which was a concluſion ſome⸗ 


4. een ws 1/4 what imperfect, pet ſerved well enough. The Court adjudged thac the Advowſon. 


did not paſs by the Leaſe afoꝛeſaid, and the ſaiv woꝛds. The wows «rs kur: 
Commodities, Emoluments, P2ofits, and Advantages,'to the Prebend. bel 
all which four wozvs are of one ſenſe and nature, implying things gainful, whic 
is contrary to the nature of an Advowlon — vet an, Advomſon map be 
yielded in value upon a voucher, and map be Allets in the hand of an Executoz. 
But wozds — be: conffrued acco2ding to a reaſonable and eaſte ſenſe, 
nes I ARE unuſual, and therelne 14 Hen. 8. 1. If a: man 
grant alt his Wiovs and Trees, Apple-Trees will not yaſs, And 20 Af, g. com- 

oy es mr ogy peg ents paſt. & | 
is a feeding and paſturage 

of it, will not pals by the nam 
tained under en name of a Tenemsnt.. 


Ike that — ne 
fave Hen. 5. the King granted 
i deni 


Lomb verſus Thompſon, 
Mich. 16 Jac. Rot. 2342. 


E Lamb bꝛought an action of Debt againſt Richard Thompſon, upon an 
Obligation df fo2ty pounds 3 the condition was, that if che ſaid Richard Thomp- 
fon. ſhould at any time o2 times, after the making of the ſaiv Obligation, be 
any way oz means, aiding. on alliſting unto Thomas Elmy, oz any other perſon oz 
perſons, fon him the ſaid Thomas Elmy, in any action oz actions, ſuits, vexations, 
troubles, hinderances, o moleſtations, to be commenced oz pzoſecuted againſt the 
= Edmond Lamb, his wife, childzen and aſſigns, that then this Obligation ſhall 
void. 

The Plaintiff by replication aſſigns fo breach, that he bꝛought an action ok 
Treſpals befoze that Obligation againſt the ſatd Elmy, and the Defendant Thomp- 
ſon, and that he had judgment upon it foz eight pound damages againſt Elmy, and 
two pence damages againſt che Defendanc, and eight pounds coſfs againſt them 
both, and that thereupon after the making of the Obligation, Elmy and the De- 
fendant bzought a Writ of Erroz, and fo hindzed him of the execution upon his 
judzmeut,. whereupon the Defendant demurred, and it was judged foz him, that 
it was no bgeach; foz though the Defenvant might bind himſelf, not to bzing a 
Writ of Erroz. expzeſly, yet. upon ſuch general wozds as theſe are, whereupon the 
Law may make conſtruction, it ſhall never infozce it ſo, foz the apparent ſenſe of 
the condition is, That he ſhould not maintain Elmy in any his pꝛoper ſuits againſt 
the Plaintiff, which is juſt and reaſonable ; but it hach no reaſon, thac he ſhould 
be barred to defend himſelf by jopning with, Elmy againſt unjuff pꝛocteding of the 
Plaintiff againſt him; And cherefoze if the Plaintiff after vervic againſt Elmy and 
the Defendanc, ſhould have. releaſed, and pet have taken judgment and execution, 
the Defendant might have jopned with Elmy in an Audita Querela, foz it is his 
own defence a e an unjuſt ſuit, and lo is this Writ of Erroꝛ. 
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Poland verſus Maſon. ee eee Caſes 
Hill. * 1 Rot. ene 


pt Cog gt and that whereby he — EN $0208. fs 1; 
foꝛ ought appeareth to the Court might be bur g tet als; aut 
chargeth it to be a Felony, yet in Ambiguities the Court the 55 


ſenſe, as in the Caſe, he is a „ fo he 
nne ee ae 
reel verſus Minde. 


Owel ; an . Actozney bzought an action on the caſe je again! Winde foꝛ 2855 . 
againſt him, and can pꝛove it again bim. And it was ed agatutt 03, forgery againſt 
there was no certainty whereof the fozgery was. OR 1 Na., . 


Strede verſus Hartley. | | Repleyin, 
Tr. 18 Jac. Rot. 399 0 


QT brought a Replevin againſt Hartley foz taking a vittreſs a at Baildon in a 

place there called Steed-houſe. The:Defendant made conuſance as Bailiff un⸗ 

to William Haukeſworth, becauſe that was holden of him as of his Panoꝛz of 
Baildon; the Plaintiff ſaid that it was out of his Fee. Whereupon iſſue. was, 

and the Ven. Fac. was de vicineto de Baildon, and after verdiit fo; the Plaintiff, n. fac, whence, 
Haris moved tn arreſt of judgment, that the Ven. Fac. ſhould have been as well from ; 
the Panoz, as the Town: but the Court gave judgment fox the Plaintiff, becauſe 

it doth not appear that the Panoz was larger then the Town; and ſince the 

verdict paſſed, the Court ſhall not defeat it upon a "poſſibility it may be oz not be, 

as like the Caſe of Town and Pariſhz but if the vilne were to come from two 
Zowns by the Recozds, and were taken but from one, the Caſe were clean con- 

"© 


Clerke verſus Wood, Caſc, 


82 brought an Action of the Caſe againſt Wood, and layed that he was -,- e. e, 
ſeiled of a Meſſuage in Fairfield, to which he had Common appendant; and 

ſeven Acres in F. afozeſaid, and that he had alſo a way from his Meſſuage to the 

ſaid ſeven Acres iu Fee afo2cſaid, and by, and over it to Buntingford, and that the 

Defendant had plowed up the ſeven Acres, whereby he loſt both che ule of his 

Common and way; upon flue not guilty, the Ven. Fac. was from Fairfield only, Viſie whence, 
and after. verdict foz the Plainciff, it was moved that it ſhould have been from 
Buntingford alſo : Eut the Court gave judgment foz the Plaintiff;* foz though it 

is true, that if the iſſue had been above the p2eſcription, it muff have been from 

both, yet the iſſue not guilty, reſpects chiefly the grief, which is the plowing up 

of that part of the way in F. which is a Treſpaſs upon the Cale there, though the 

wap went no farther 3 Do as the reſt of the way, is * but indutrement 0 the 
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of Common, both in Fairfield. 


action, and the way might have been laid only to and from the houſe and that piece 


hibiei William Wright Plaintiff, Gilbert Gerrard and 
* * | "IP Richard Hilderſham Defendants. 
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eclarts in 
laſtery of Hatheld, and his Prrdereſlozs were time vut of mind keiten 
Nene of of ee? as of a rertain there calle Downhall- 


Stat. 2 Hl. 8, for Farm, 
diſſolution of Mo- ha; 
naſteries, dilchar 


5 a „ 
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Queſtion of the 
Caſe, 


called Downhall Farm, together. : 
The Pꝛiozp being under two hundzed pound per annum, was given tothe King 
by the Statute of 27 H. 8. the King gives the Parſonage and Farm to the Abbeſs 
of Barking, the Abbels ſurrenders all to theKing, The queſtion is, whether the 
King and thoſe that claim under him ſhall hold this Farm difchargev.of Tythes, 
by fozce of the perpetual unity. F | | | 
Judgment, And it was adjudged againff the Plaintiff, and a Conſultation granted, by the 
unifozm conſent of all the Judges, | 
This Caſe voth conſiſt of two great Points, as they ariſe in ozder of 
time. | | | | 

x Great Point, The firlt great Point is, Whether as this Caſe is, and as it is pleavev, this 
Land ought.co be diſcharged: of Tythes, though it had come to the King only by 
the Statute of 31 Hen. 8. That is toſay, that it had never tome to the Pꝛiozels of 
Barking, by reaſon whereof and of her ſurrender it was veſted in the King by the 

Statute of 31 Hen. 8. 1 | FO 
And J am of optnion, that in that Caſe they had not been dilchargev. Th | 
. 
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eee Point is, W up Athen ole matter, and the. 
ration of:a double means whereby is came tothe dit 0; viz- by 27 H. rom Ha 
= by 31 Hz $.;from;Barkjng,andupon'couſiveration 7: Statutes. 
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The-ſecond Point, Whether unity. nf Parſonage meme ng 2 Petty Point. 

veen in a ſmall Abbey time gut ot mind (as in wehe e 

5 the King by the 92 8 of 27 H. S. 1 15 voth wozk a dich Fe of pins. 
thes, zg 


And J am of opinion chat it will bot Wherein we will 6 
ok Tythes in general, within chat Lam of mri 
that Law, and which not. 


| The third Point: Whether the claule of dilch rge ot n of £ ts cos 3 Petty Point. 
F Lan 


tained in the Statute 31 H. 8. can he extended to the mall 8 and. 
which came ta the King, by the Dtacute,of.27 H. 8. only or not. 1 7g 
Aud J am of opinion that it cannot extend to chem. on 
The fourth Point, ag this caſe is pleaded, chat is to-ſap,repeating; 1p the clanſe. 4 Petty Point; 
of the. Dcatute 31 H. 8. that gives the diſcharge of, payment ol 85 wit 
mentioning either their Pzeamble,oz any of the otherlauſes that r Anh reſtrain. 
that. Statute to thoſe, Abbeys that came to the King afcer the fourth. or February, 
27 H. 8. which extludes this Abbey, So that now this clauſe may ſeem as gene-. 
ral to the Court in meaning, as it is in letter, ſo that it may comp? as well 
thole Abbeys that came by the Statute ok 27 H. 8. amy) ſo befoze the fourth of Fe- 
bruary, &c. as well as after, whether now the Court ſhall judge upon thi6Clauſe 
of the Statute of 31 H. 8. only without taking knowledge ok the other parts ol 
the — mage which gives the: Clauſe another conſtruction, then by 1 it ſelf alone 
it ſhould have. 
And J am of opinion, that the Court hall: take notice of the, whole Statute 
( though- part be omitted material) and judge accowdingly, And that therefo2e 
ik it had not come by Barking, and lo within the Statute of 31 Hen. 8. the Court 
could not relieve it by this Clauſe, as general to all Abbeys, by the advantage 
ok the generality ok the Clauſe, (as it is delivered in pleading) lo this point is 
handled, as though it had not appeared to come to the King by Barking» Scilicet 
31 H. 8. but only by 27 H. 8. becauſe as the Clauſe is general, it ſeems 
to benefit both alike, as well thoſe that come by the 27 as 31 Hen, 8. though. 
in truth, and upon the conſideration of the whole @tatute-of 31 Hen. 8. it Dory 
not fo. 
Now 
At i 


8 


o the firſt Point, oz queſtion of the firſt great Point. 


(which they mi ighe grant away) but it doth alſo give them the Spiritual Fun- 
ction, and doth make the Parſons of the Church, and doth. ſupply Inſtitution 


and Induction, which being the higheſt parts of truſt , cannot be eſtranged, and 
therefoze the Inſtrument of Appꝛopꝛiation runs in theſe wozds, That they and 
their ſucceſſo2s (not their aſſigns ) ſhall be Parſons, oz by Periphraſis hold the 
Church in pzoper ule. Now pet by Parliament * map be — 

r ue 


LY — 2 Great Point. 


e, the Appzopztations are not regularly grantable over, neither can To the firſt great 
they endure longer then the bodies, whereunto they were firſt appꝛopziate; $301 
Whereof the reaſons are, Becauſe it carries not only the Glebe, and Zythes, W 
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as 27 1 s Cale is. 


Second petty que- 
ſtion of the firſt 
great Point. 


— quefttore is,” wherhie-/the i of 27, gabe chetn ako the King fs Star, 


L ieidhs, Againſt wich it in objected, chat the &tatute hath 1 
2525 of: -þ which in a thing ok lo — T 4 
in. pulnt of tare and fünttton, chall ast be taken With- 


the meaning of the Law, without ſome perfeit and -pz6pex wozd to care 


enen it is aua that che opiniton in the 22 Canterburles "Cofe, 
C6. Ib. 2. fol. y. that all ex 1 H. 8; ﬀ 1 
Clatiſe ot in this Sratute, hab nor ener hut | 


[mane more and pet ＋ e ſame Henn ed and T bes thitily 

kroin the Church, rk pop the Bag, Foz this were 8s mach as 
iti df Jolian the Apoitars, that he did oceidere, non Peper, ſed Presby- 
U ISS 


But w. that A zoplarions are well given to the Ring; and that by a 

ww proper env, . the Wtatute gives ( Inter alia) Ne Crue Ce. 

1 and Parrokayes of uch Poilaltericy, 2 mutt be under⸗ 
hep were in them ich | at aer tate where 


ES 
2 G. view 
— 4 t they 


EI r 
hold ben dee — 1 of 
Sine pes al tits Sa where 
eee 
* -confitt in eb frogs - 


nal Ne bp. 
y aud as tale td get them appꝛo⸗ 


lis i ths been 115 af the Sie fo give the Ming all chat thoſe Ab- 
ad, and therefoze the doth exclu Foun itrons, Ddnozs,xc. 
ves i * row ould be Dilldlved, The f Heul reſtoꝛed to his fre, 


tronage; and Pridles en Co: lib. 11. 13. ſays, that Appꝛopziations in reputa⸗ 
tion 2 by the Statutes df 27 & 31 Hen. 8. 

Aldo note, that the Statute 31 Hen. 8. recites the ſurrender befoze made of di- 
vers Abbtys, and bc inter alia, ſo all theft Churches, Chappels, Advowfons, Pa- 
tronages, (and names not Appꝛopꝛiations there) but in the purview gives Appꝛo⸗ 
Pꝛiations by name, in majorem Cautelam, as being granted befoze in true meaning, 
— ark it is true, chat ſuch Gzantz dz Surrenders without the Statute, would not 

op2fations, Therefoze by the wozd, Churches, the Appꝛopꝛiati⸗ 
> — — * d to be granted; and fo ſetled by the Statute: and therefv2e the 
pleading is, Virtute ſurſum redditionis pred. ac vigore Stat. &c. Fo2 the Dthiute 
gives not in intent, but doth velt only, ſaving this ſpecial Caſe, which I note, be- 
caule it is a ſingular Cale. 

And upon this J obſerve further, chat all the Appꝛopꝛiations of Abbeys that were 
ſurrend2ed between dy © feven, and thirty one H. 8. were ipſo facto aiffolver, 
with the viſlolution of the Coꝛ — and were 2 and might nem 
Incumbents. But as fon as the Statute of 31 H. 8. came the Appꝛopꝛiations were 
reſtozed, and given to the Ming, and the Incumbents outed. 

And touching the opinion bekoze mentioned, J wonder from whence it ſp2anyx 3 
Foz finre the body of the Statute of 31 Hen. 8. gives Appꝛopꝛiations by name, 
what needs the other Clauſe fo2 that purpoſe e and if a by-Clauſe can do it, why 
 Hould not the main body -- So that concept is vain, 

Now to the ſerond point, oz queſtion, of the firſt great point. This Statute 
hath no Clanſe foz dilcharge of payment of Tythes, as that of thirty one of 


Hen. 8. 
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411 { babe e re by the ? 27 Hen. 7: 
little ettes lo free the King by the rntute 27 Hen. 8. aun his 
Patentres were to hold krek, not not by reaton of any pzi dg which div nern to be 
— by any fotatutr, but ever bythe granc of the Land kind of Con⸗ 


And i rherefine though I faiv, chat diſcharge of Bult 92 N was to die 
with the Coꝛpoꝛation, yer if it were once run out time our of mind, it was chen N 
to be pleabe and uled as a Non-tharge, by pꝛeſtription, * — was a Title of g 
ace by the Tempozal Law, any ik it were was co be dzawn by 

zohibicion to a Trial at the Common Law, and oy endo of anp 

tuce. Anv therefoze in the Bifhop ak Wincheffers Xe, it 4 ak 

the Eichop holding lands of his — 4 nj » dilthargev 
dis Farmer being a Layman, ſhall have a Phet top Dyes vary ; 
\ hall the Biſhop have Himſelf, though he be a ſpiritual perſon. And pet Btthop- 
ritks and their Lands are in point of viſtharge of Eythes at the Common Law, 
out of all Statutes : Do then, the Concluſion is that of me five ways of vilcharge 
of Tythes, thzee, that is to tap, D2ver, Compoſition, Bull v2 Canon, are pze- 
ſetved and kept alive by che Clauſe of diſcharge in — 1 Dratute of 3 1 Hen. S. 
and a fourth, which is Unitp, ts rreated by Thin der nk, and the fich whirh ts 
Pꝛeſcriptton, ſtands by the ommon Law, and hach no need noz ute of” any Sta⸗ 
rute. 


Now to the third queſtion, of the firff great Point, rhe Lands of the (mall Ab- The third pet pM 
beys coming to the King by the Starure,mave at the Parltament hviben February 4. — ay 
27 Hen. 8. cannot be atvev by the diſcharge of Tythes in the Statute of 31 Hen. 8. g 
Foz firſt, all the ſmall Abbeys ſhall be ſaid to the Bing the firft dap af the Narlia- 
ment, ſcilicet, Feb. 4. accowing to the rule of 33 Hen. 8. becauſe Aus take effec 
the firſt day of the Parliament, | 

Then take the whole Statute of 31 Hen. 8. and pou all find that the 

Ponaſleries 


"Wiliew 7 Fele veel Y 
Gerrard & ne. 


Fourth petty — * 
ſtion of the firſt 181. 


great Point, 


The ſecond great 
Point, 


Ponalteries. therein mentioned, are divided, both in the camble, — and 
other bzanthes, into theſe chat. come to the. King ſince (that is after) 4. Feb. 27 H. 8. 
as it were de induſiria to exclude the litcle Ponaſteries given by 1 that Statute, 
np hoc ſe. ſhould come to the ing after che Statutẽ of 31 Hen. 8. 
pꝛoceeds 1e Clauſe,-that, puts them in the Survey of the Court, 
Puſan, an are in 0 Clanſe of ee, er there is in 
ther [0 n in ule o ge t there is in 
v. Pons ri 8 indefir 3 t che Pꝛeamble ok chat Claule recites 
aid Abbeys enjoy their lands diſcharged of payment of, 
the B gv ic. ſhall hold diſcharged of Tythes as 
the. Preamble is plainly reſtrained to the Abbeys 
) ds. upon the-reaſon. of the 
luſion reducerh it to this, that the Land 
ged as the lald Abbots ( ſcilicet mentio⸗ 


Thirdly,. chat the thzm IS ke fo, thi „ King was ſeiſed by fozce 
a bh Ads: all 1 e And yet moze (as hath ben ſald) the 


Lands of 27 H. 8. are by. ex pets terms excluded out. of the Statute of 37, 
Tho La ip in Caceres « Cale 3 fo 10 Eliz. Dyer 341. fog the point ok 


] "of the rf great Point 3, If this had been a par- 
W ede Court cbuld take no other knowledge but as it 
mut have been prog Let nerally foz.all Ponaſtery-lands 
yy the Plea that reſtrains the generalicy of the wozds, 
and me 2 — might at his choice either plead that there was no ſuch Act of 
Parliament, oz elſe might ſhew the farther additions, and that in another term: 
as if a man ſhould plans a deviſe to him and his heirs, and the deviſe inded is 
fo in wozds, but then goes on, and adds, that if he die without illue, it ſhall re- 
main over the Adverſary may either traverſe the deviſe generally, oz ſhew the 
uation, bit ut, being a general Law, the Court may take knowleege of the 
whole. But then thoug it be a general Law, if it be miſ-recited the Court ſhall 
take knowledge of it, as it is reſolved in Partridge and Crokers Cale, Plow. 84. 
and L202d. Cromwels Caſe, Cook, lib.-4. fol. 14. But note in the firlt of thoſe 
'Cales, the Statute was pleaded made at a Parliament, when there was no ſuch 
arliament, ; ; and in the other the ſubſtance of the Statute was miſ-recited, ſo both 


appeared to the Court falle. But in this Cale there is nothing pleaded falſe, but 


only there. is an omiſſion of ſome part of the Statute that may give another ſenſe 
to this Claule, 

Now then this being a general Law, there was no ned to plead it, no2 any part 
of it, no moze then when pou plead a Feoffmentto uſes, to ſay that virtute cujus & 
vigore Statuti, de uſibus, though the ule of pleading be ſo 3 foz when you have laid 
down the Caſe, the Court in general Statutes, makes application of the Law 
without pour help. So then, ſince he hath in this Caſe recited ſome part of the 
Law, which he ne&ded not have done, and that truly, you ſhall not require at his 
hands co repeat either the whole Law, pzeamble and all, oz elſe at his peril to cull 
out all parts that are material to give conffruction to that part that he pleads 3 foz 
that is the Dffice of the Court, and not of the party. 

Now to the ſecond great Point of the Cale, the Judges mult be very conſiderate, 
not to extend the diſcharge of Tythes, by way of unity, beyond the bounds whereof 
it hath gotten polleſlion 3 fo; divers * _ 

ITY, 
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chm 1; ht verſ. 2 
5 Gerrard & Hilde bam. 


Firſt, It is no friend to Mligton; foz, it takes away the nouriſhment and re⸗ 
ward of learning, and induffry of Church⸗men. . | 

- Decondly,3t is againſt common rig he, ann the Common Lam of ENGLAND; 
koz actoꝛding to them it is no diſcharge. See, | 

Thirdly, It is an accroachment, even beyond the ulurped Authozity of the Sc 
of Rome, by which it was no diſcharge. - NPs | 
* Fourthly, It wan tuth a Prars help, ax it was an age befoze it would he 
bydught in an hape fand pet when all was dont, it was caft into u fozm of pleading 
which veparts tom the Wnles of all Ate of reafoning + Foz it is thus koz 
example. The Prior bf Hatfield, & biine out of mind, Was tenden uf the ; 
nage end Land, fal & ſemel, & ratiéne inde held the Land viſche | 
pet pou mi not deny che Argument, Which muff be? Thar unity | 

ah, though ic be confefſed to be alle. Aan if pen Tuppdle the Major, an 

tuen it incs a SyNogiſm , you are net alldwer to denz it as to demur in Law upon 
it, pet Whereloever ſuch an unity is With a clear Pon⸗ payment ok Eythes, tüme 
ont of mind, kn a body Ipititual, tapable of a Nonthatke, it might 


"A 


e dern laty 
as an abſolute diſcharge upon better reaſbn direulp, then co lay it upon rhe unity; 
jon dk a petkes dileharge, in that tale was not Ht L; foz in 


Foz the pꝛeſum 
Prices Cale, 


©. Mb. 11. fol. 14. it i truly ſaid 5 Phat an unkey ann a perfect; 
an uin inn ö 154 
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it is not fo allowed to2-it Telf, and of its own ſtreugeh, but in contemplation bf a 
true diſcharge, which in lurh ronfufton of polſeſltong ans pzivilepges st all natures: 
map well be concefved, though it cannot be ſhewed. Now that pieturtiption fails 
in this caſe. Foz where there are four ways, as Wth'beeh Caid, th diſcharge Abbey 
Lands bf @ythes 1 that is to ſay; Ozder, Conipbſition, Bull'o2 Canon, and Pir⸗ 

ton 5 All cheſe may be pzeſumed to maintaitt the viſcharge by unity; where 


the ſamie body of the Abbey continued ſeiſev, both vk ehr Parlenage and che Lan, 


from . memo2y, till the Statuce of 31 H. 8. N6»thew chat Statute, aun the 
clauſe vf viſcharge- thereof, vid attach upon it with kult advantage, Wut in this 
caſe, which is a novelty, thꝛe of theſe pꝛelumptions fail with the-Pylviy of Hat- 
field; as hath been ſaid, that in Der; Compoſition; and Bull d Canes mm. 
Fow if it be ſaid; that if the Abbey of Hatfield Were diſchargeybp-p>eſcription, 
that chat remains. J anſwer, that ik it be ſo taken, it makes expzellß againſt the 
Plaintiff, fo2 chat vifcharge is ſufficient of it ſelf accvzving to the courſe 6f Com⸗ 
mon Law, and hath no ned of the help of any Statute, as hath been ſaid, any 
therefoze cannot be abmitted, in underſtanding to maintain an unitß, which hath 
no fozte but by the Btatute of 31. Foz Fickton is never admitted where truth 
map wozk, as where Ceſiuy que uſe, and his Feoffe joyn in a Feoflment, it thall 
be the Feoffment of the Feoftee. - So where in Pridles cafe it hath bern ſaid, that 
an effectual unity muſt have four qualities; that is to ſay, it muſt be perpetua; 
æqualis, legitima, & libera; Pou muſt adv unto it a fifth, that is, it muſt continue 
in the ſame body: oz elle the pzeſumption of true diſcharge ceaſing loſeth his fo2ce; 


And J am of opinion, that if in this caſe the Plainciff ſhould lay the diſcharge by - 


pꝛelcription, that the Defendant might avoid it by ſhewing; that the Abbey was 
diſcharged by D2ver, Compoſition, oꝛ Bull, within the time of memozp, oz at the 
leaſt it were a great evidence fo2 him. | 9 


Kibbet 


then de is agrar, that where che unity is-Tuch as is Allunden fer viſcharge,” * 


my |  Kibbbetyarl 
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15 
Kibbet verſus Lee. 
Tr. 17 Jac.” Rot. 1880. 


Middleſex. 


ſaid uſes, 


? WIC At 
Het 1 be  LHEL 


. * 


uſes as by 


ſuch wꝛiting 
"is laſt Mill 


7 , IS 2. the Defendant: George Lee entered, and ejected him, Ec fi, &c. And hereupon 
; 1 c, judgment was given fo2 the Plaintiff, by my ſelf, Warburton, and Winch, Hutton 


/ The ſole main que- 


2, 7, e, 295 We f | 

1 4 ML & fat And it was agreed firſt, that though the verdict did not find that George the 
terocation may be Father was in perfect health and memozy, pet chat was well enough; foz it ſhall 
, made by the afore- Le pꝛeſumed, except the contrary be ſhewed. And ſo foz the p2eſence of ſufficient 
1 eee, , (aid Proviſo. and credible -perſons, Otherwile it it were in the pzeſence of ſufficient Subſidy 


4 j 
19 n | 
= 2 / | Next it was agreed, that _ . and circumſtances pzeſcribed 2 
ST: 4 — | terven, as here it mult be by waiting, figned, tealed an ed in the p2eſence 
_* RR 75 * * of- witneſſes ut ſupra, which though they be not all requiſtce in a Will as it is a 
1741} #15 Y Mill, yet as it is a Revocation within this Pzoviſo, it mult have them. Scroops 


1 Zn 4 , 1 
1 2 . 24%% Now though this be true, it is to be underſtod of Fozms and circumſtances that 


5. 


2 
* 
. 


1 


5 


* 


are exp2eſled and not imagined. | 
| Now then here the Will is a wziting under Pand and Seal, and delivered in 
: q the pꝛelence, dc. ſo all the expꝛels circumſtances are obſerved, | 
4.11: Againſt which it was ſaid by my bꝛother Hutton that it is to be underſf@d c> a 
M19 Deed accoꝛding to vulgar ſpeech, and the rather becauſe in ſuch clauſes the laſf Mill 
1H 2 is eſpecially mentioned, | Es, 
1] 1 And laſtly, that the clauſe is, That from hencefo2th, that is (ay they) from 
: | 3 ä the ſealing and delivering, the old uſes ſhall be void, which cannot be in caſe of a 
| Will, which is ever revocable, and takes no effect till death, noz in this caſe, 
\ which was ſo far agreed. 
Fut it was anſwered by the Court, and ſo reſolved, though Revocations 
| muſt obſerve the circumſtances, that the owner impoſeth upon himſelf, as hath 
been ſaid, yet no moze ſhall be impoſed upon him, but his power ſhall be taken 
favourably as agreeable co nature, that every man have free power over his own, 
| which is the reaſon that the latter Act that cannot ſtand with the fozmer uſes 
18 


| © Savory Fey IG} 204744 hb rao SHE. 4 Def he, 6225 
h PF Sn £ 463. 


nn. Mh. 4 Fu OR 2 — 6 


1 e Lang verſ. ? 
| Hobart.  ! 


is conffrued a Revocation, though accozding to the expzeſs wozd and vulgar ſenſe 
it is none, Scroop:s and Fitz Williams Caſe, Alſo where a condition diſpenſed oz 
ertinc in part extinguiſhes wholly as being odieus in Law, the Caſe of Revocation 
is clean contrary 3 foz if the power extend to 100 Acres, and J make a Feoffmenc 
of 10. J may nevertheleſs revoke foz che reſt. So the power of Revocation is to 
be taken liberally, and the execution of it favourably, Now then foz the clauſes, 
{ Then and hencefo2th ] they are furptufage, and of no fozce. Foz the poop of 
Revocation is perfect and compleat betoze' they come to thoſe wozds in theſe wozwy 
That ik it be his pleaſure to revoke them, he may by his Whiting, ct. declare 
them vsid, ] and then words needleſs thall not h a clanfe certain and perten 
in 

bing 


without them. And yet kurther being truly confiverey,/there is no repugn 

them; Foz my meaning is, that he Mall bebe power to declare them yotv, th, acroꝛdi 
to his pleaſure, chat is, accozving £9 the nature of his Deelavation in Law, which 
in caſe -of a Mill is from his dearh, oz acco2ving as He half appoint the 
time. And therefo:e if in this cafe Georg 


eorge Lee the Father had made a ſimple 
witing of Declaration, and not in the manner of a Dees, to any certain perſon 


A hold to be void, 


Windſmore verſus Hobart; br 
B. R. Tr. 27 Eliz. Rot. 850. Ik 


Defendant in Ejecti 


Tn Windanore Leſte of Edward Long Plaintiff, and Nicholas Hobart eee 
| f 


e firmæ fo land in Polſholt, in Com. Wilts, iſſue not 


guilty 3 it was found by a ſpecial verdict chat William Low Sturton Was elfen in // e,, Zo. 


Fee, and that 24. Mali, 8 H. 8. Per quoddam ſcriptum ſuum indentatum, figillo ſuo 
figillatuw, dimiſit cuidam Thomæ Hohart tenementa' pried. habend. eidem Thomæ 
& præfato Nicolao Hobart, ac quibuſdam Johanni Hobart & Henrico Hobart filis 
prædict. Thomæ pro termino vitæ eorum & alterius eorum ſucceſſwe, diutius viven- 
tium. William Lo2d Sturton granted the reverſion to Thomas Long and his Heirs, 
who deviſed the Reverfion to Edward Long, the Lefſoz in Tail, and vied; Thomas 
Hobart and Henry Hobart died, and Nicholas and John ſurvived, andthe Leſſoz en⸗ 
tered, and made the Leaſe to the Plaintiff, and the Defendant entered. Wi. 


* 


And in this Caſe, judgment was given fo2 the Plaintiſf after long debate, and Judgment. 


upon great conſideration, whereof the Keaſons' were; firſt, that none could take 
by the Deed immediately, but Thomas Hobart, becauſe he was only patty to the 
Deed, and the reft not named, but by the Habend. then they cannst take but by the 
way of Rem. which cannot be joynt, becaule ok the wozds. ſucceſſive, 8&c. And in 
ſucceſſion they cannot take, fo2 the uncertainty who ſhall begin, and who ſhalt fol- | 
low, which in the Cale, 20 El. Dyer is aſcertained by the Clauſe Succeſſive ſicut 
nominantur in Charta. Hes 


Dc Greenwood 


Ejectionꝭ 
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12 1 a Greenwood 
1 * verſ. Tyler: 
= 3 - 8 nn 
3 | 2 4 Error. Greenwood verſus Tyler . 
. THY” 
"I 43 | : Tr. 16 Jac. B. R. Rot. 1089. 
EP — 44 N Ow this Term Mich. 18 Jacobi, by a Writ of Erroz out of the Kings Bench, 
D 4 —— | came this Cauſe befoze us. Robert Greenwood bought an Ejectione Firme 
= 2 againſt John Tyler, of Lands in Box in the ſaid County, and upon iſſue not guilcy, 
8 3 a ſpecial vervic was found, Que Anthonic Long & Alice fa femme fucront ſeiſi in 
f fee, in droit Alice del dits tenements in que &c. & fic ſeiſit. 20 Aug. anno 2 E. 6. 


un Indenture fuit feit enter le dit Antheny Long, & Alice fa femme del un part 
& un John Fiſher del auter part per que les dits Anthony Long & Alice fa femme 
demiſe & leaſe al Farme per Indenture al dit John Fiſher & Anne fa femme & Johan- 


ne lour file les dits tenements in le Count mentioned. Habend. les dits tenements 


al John Fiſber & Anne ſa femme & Johan lour file & eorum diutius viven. ſucceſſive 
a feſto S. Michaelis Archangeli, donque prochein enſuant le date del dit Indenture 
uſque le fine & terme de lour vies naturall, rendant proinde annuatim durant. vitis 
ſuis ut prædict. eſt le yearly rent de 13 8. 4 d. oveſque un harriot de lour beſt ani- 
mal poſt eorum deceſſum ſive exitum, Anglice going out cujuſlibet eorum: ove 
Covenant de part John Fiſher & {a femme & Johanne lour file de payer touts free 
Rents 8 autres Charges and Duties iſſuant hors de ceſte terre durant lour vies ut 
proſertur apres le feaſt de S. Michael avant dit, & dit Anthony Long, & Alice ſa 
femme delivered ſeiſin in perſon al dit John & Anne ſa femme & Johanne lour file 
ſolonque le forme & effect del dit. Indenture. Anthony Long, moruſt & Apres 
Alice ſa dit ſemme receive le Rent del dit John Fiſher, & puis ceo les dits John Fiſher 
& Anne ſa ſemme moruſt, & Johanne lour file enter; apres que le dit Alice puis fa 
Acceptance del dit rent enfeoffa Henry Long in F& ſouth que le Defendant claim. 
Et la dit Johanne la file que eſt unc. in vie priſt. a Baron un Anthony Tyler & ils leſ- 
ſant al dit Robert Green vod prout in the count del Ejectione Firmæ per que le dit 
Robert Greenwood fuit poſſeſſe tanque ſuit Eject per le dit John Tyler ſurque fuit 
adjudge in banc le Roy pur le dit Robert Greenwood le Plaintiff in le Ejectione 
Firmæ & ſur ceo de Defendant John Tyler port bre. de error. 6 
En bank le Roy ſur grand debate de le cauſe fuerunt ceux points reſolves com fuit 


report a nous. 


: 'S 
„ 1 
. £ 
n 4 
Fo * 
FE 4s 
% I 85 
0 Fn +" 
= 2 5 
3 . 
be 4B 
5 
2 
N 
8 
D 
8 
95 
8 
2 
he” * 
- 3 7 
F 
1 14 
t Attorney or the 
* 
party makes livery 
differ ing from the 
ö Deed. 
2 D 
n 
1 
= 5 
: 5, 
* 13 
2 'y Ke : 
* . * : 5 
1 by ; * 
E 9 
1 3 | 5 
1 : 


1 Que le livery & ſeiſin fait per Anthony Long & ſa femme in perſon puis le Feaſt 
de S. Michael ſecundum formam Chartæ fuit bon Auterment uſt eſte fi le livery de ſei- 
fin uſt ec fait per Attorne ſolonque le Caſe de, Buckler. & Harvey 2 Reports fol. 55. 
ou devant le Feaſt. „ l Gg £91 
2 Que Anne femme de John Fiſher & Johanne lour file ne puiſſoit prender 
joynt eſtate ove John Fiſher per le dit Indenture de Leaſe, eoque le dit Anne & Jo- 
rr parties al dit Indenture ſolonque le caſe de Winſmore & Hobart don- 
que cited. 0 211 | . p t , 

--: 3 Et que Johan Fiſher ne prendra aſcun greinder eſtate que pur fa vie demeſne, 
& nient per les vies de luy meſme, Anne fa femme & Johanne lour file eoque ils 
deux fuer. intend de prender eſtate al eux meſmes & pur ceo lour noſmes ou vies 
ne ferr. limitation ou increaſe del eſtate del John Fiſher contra al intention del 


fait. 7” 


4 Et tamen le fait in les premiſes & in le habend. ne ferra auterment void quoad 


le dit Anne & Johanne mes que le fait al eux donera eſtates en Remainder perforce 


del parol ( ſucceſſive ) limit al eux in le habend. devant le eſtate pur Jour 3. 
vies en ceo mention, Iſſuit que le ſucceſſive la va a diſtinguiſh lour ſeveral eſtates 
— ſuceeſſive poſſeſſion, l'un puis Pauter. ſucceſſive, ſolonque le Caſe: 20 Eliz. 
O. 361. 1 vis I ; hs 

Et en ceo de varier del le ſucceſſive in Winſmore & Hobarts Cafe eo que la 
landenture fuit fait inter William Lozd Sturton de Fun part & Tho. Hobart del 


auter part, & pur ceo le dit it William Lo2d Sturton leſſa al dit. * 
No | 1 . abend. 
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habend. al. dit Tho. Hobbard, & Nicholas & John & Henty Hobbard, pro termino 
vitæ corum & alterius eorum ſucceſſive diutius vivent es. 
Pur que la le ſucceſſive apres les joynt vies limit ne extend a lour perſons, mes 
le limitation ( de ſucceſſive diutius viven.) apres joynt eſtates pur vies limit ore mre. 
que lꝰeſtate continue fi longe come aſcun de eux vive & nemy pur devider les eſtates; 
mes in le principal cas icy le limitation eſt habend: el eux 3. noſmant eux & eorum 
diutius viven. ſucceſſive que extend al lour perſons pur terme de lour vies: 
Idint le ſucceſſive eſteant deveant le limitation de aſcun eſtate iſſuit eſt placed pur di 
vider Feſiate. or | i] * 25 
ldeo in le Caſe de Winſmore ceo ne fait lour eſtate ſeveral quia neſt limit al ceo, 
mes autrement ſerra en ceſt Caſe en variance potius que ceo ſerra al eux un void limi- 
tation ſolonque Popinion de juſtice Sanders in Coltheiſts Caſe, Com. fo. 29. ſur le 
livre de 17 E. 3. fo. 29. & 18 E. 3. fo. 59. & 39. Aſſ. plac. 20. on le heyre prieſt per 
voy de Rem. quia impoſſible ſur le fait de prender eſtate in poſſeſſion. ri 
But in debate of this Cale upon the Mrit of Erroz, we were all of opinion, 
That there was no material difference between Windſmores Cale and this, ſo that 
the judgments could not ſtand both together. And therefoze we adwilen the Defen- 
* dant to compound with the Plaintiff, in the Writ of Erroz . 


Sir William Elvis Knight, againſt the Archbiſhop of Tork, Quest Liged: 
Martin Taylor and Thomas Biſhop, Clerks 


1. 


Paſc. 17 Jac. Rot. 877. 


88 76 


© Ir William Elvis bꝛings a Quare Impedit to p2eſent to the Church of Bad- Nittingban. 
O worth, and declares; that Sir Gervas Elvis Knight, was ſeiſed of the Pa 
of Sanby, to which the ſaid Advowlon is appendant in Fee, and held the ſame o 
the King, and ſo ſeiſed did pꝛeſent one George Turpin his Clerk, who was av- 
mitted and inſtituted, cc. And the ſaid Sir Gervas ſo ſeiſed was attainted of Fe- 
lony and executed. By fozce whereof the King: was ſeiſed of the ſaid Panoz ad 
quod, &c. In Fee, in right of his Crown, and. ſo ſeiſed did grant the Panoz 
and Advowſon thereunto belonging to the Plaintiff and his heirs, adeo plene & 
integre, &c. by vertue whereof he entered, and was ſeiſed thereof in Fee, and ſo 
being ſeiſed, the Church became void by the death of Turpin, whereby it belonged 
to the Plaintiff to pꝛeſent, and the Defendants did diſturb him to the Damage | 
of five hundzed pound. Actio non; confeſſeth the ſeiſin of Sir Gervas Elvis, ann The Plea of the 
the pzeſentation ok Turpin, and the Attainder and Execution as the Plaintiff hay Archbiſhop. 
ſet fo2th in his Declaration: But further ſairh, that by vertue of the ſaid Attain- 
der, the King was ſeiſed of the Panoz ad quod, &c. In Fee, in right of his 
Crown, and ſo ſeiſed, the Church became void by the death of Turpin, whereby 
the King to the Church being void did pꝛelent to the laid Archbiſhop the ſaid 
Thomas Biſhop, whom he cauſedto be admitted, inſtituted, and inducted, as it was 
lawful fo2 him to do: without that, that the King did grant to the ſaid William 
— the Advowſon, prout, &c. Mhereupon the Plaintiff demurs in Law gene⸗ 
rally, | £; * * 
That he is Parſon Imperſonee of the Church afozeſaid, by the p2eſentation The plea of! Biſhop 
of the King, and ſays, quod Actio non, becauſe he ſays that Gervas Elvis was the Incumbent, | 
ſeiled of the ſaiv Advowſon, as of the Advowlon in groſs, and confeſfeth the At- 
tainder, and that after the death of Turpin, the King did p2eſent the ſaid Biſhop, 
who was admitted, inſtituted, and inducted, cc. and was Paxſon Imperſonee 
at the time of the purchaſing of the Writ, cc. Without that that the Advow- 
ſon — did belong, and as pet doth belong to the laid Panoz of S. pro- 
ut, &c. Ir | 
Whereunto the Plaintiff replies that Biſhop is not Parſon Imperſonee of the 
pꝛeſentation of the King prout, &c. Ideo petit quod inquiratur, &c. whereupon 
SC 2 Biſhop 
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The plea of Taylor. 


The firſt Point. 
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Biſkop vemuts in K aw, That dne John Sidenhar Gentleman, was feiſed-of the 


ſaid Panoz ad quod, &c. In Fee, and ſo ſeiled in the 16 pear of Q. Eliz. by Jn- 
denture, ct. dib grant to Richard Ridley and Eleanor his wife, the ſaiv Avvowſon 
fs2 the thꝛee firſt Avoivances. The Church became void by the death of one Lilly, 
which was the fic Avoivance/tr, | | 
Do which Church, the ſaid Sidenham ſeiſed the ſaid Wanoz, and ( having no 
right to pꝛelent) div pꝛelent one Richard Clifton his Clerk, and the ſaid Clifton 
g Revs? of the ſaid-Church, che ſaid Churth berame void, by the vepꝛivation 
of the ſaid Clifton, which avoidance was the ſecond avoidance, tc. FT S591 
And the ald vir Gervas Elvis, father of the Plaintiff, being ſeiſed of the Panoz 
in Fee, and having no right to pzeſenc tothe laid Church, being void, din pzeſenc 
to the laid Church, being void, the ti George Turpin, Qui, &c. And that he the 
ſaid Turpin being Recco; of the faiv Church, and that the ſaid Ridley ann his wife 
being poſleſled of the laid Avvowſon, the ſaid-Ridley dieth, and Eleanor ſurvibes, and 
was ſolely poſſeſſed of the Avvowſon, and firſt makes Martin Taylor her Exetutdz 
and dieth, wheteby he was poſſeſſed, and fo the Church becarne- void by the venth. 
of Turpin, Which was rhe rhiry Avoidance, ec. whereby rhe {Defenvant Taylor 
did pꝛeſent the ſaid Biſhop his Clerk, as it was lawful fos him to vo, -anv ve- 
— judgment, Si Actio, &c. Upon which the Plaintiff demurs in Law gene⸗ 
rally. | 
The firſt point is, her this Plea of the ArchbiHop to councerplead the 
title of the Plaintiff tothe ge, be god 82 no, 
And A hold ic is not god: Mherein let us conſider how it ſtod at the Common 
Law, and what alteration is made, as to this Caſe by the Statute, 95 
And firft foz the Cammon Law it was plain, That neither Dzdinary as Oꝛdi⸗ 
nary, neither befoze Collation oz after, noz Incumbent, either of his Collation, 
no2 vf the pyslentation uf any her, could plead to the ritle of the Patrona 
whereof the renten was pzegnant, becauſe neither of them hav intereſt in the 
wie and cherekeze wald not dilpuce that, with which they had nothing to do; 
which is the realen that his Collation by Lapſe ( v2 beſdze che Lapſe mtutred, 
though it be a wong) doch not diſplare che Parronage, bat ſhall be (aid to be done 
in the right of the very Patron, being nothing but inffitution and induction which 
2 his _ = Dwinary as well upon pzeſentation, as without, though he voth 
em out ot eaten. e SHE 
And though this leemed, and was indeed extreamly miſchievous, pet the Law 
would not let in a thing ſo ablard, and _= the Law of Nature, and Reaſon, as 
to admit two to diſpute che Jnterett of a | | 
This miſchief notwithſtanding, had a kind of Remedy ia ſome Caſes, Foꝛ if 
the Quare Impedit were b2ought-about the iſhop, and the Incumbent, v2 the In⸗ 
cumbent alone, leaving out the Patron, the Jurumbenc might have pleaded in 
abatement, that he was Parton Imperſonee, of the pꝛeleutation of ſuch an one, 
who was alive and not named, and then the wit ſhould abate, So that though he 
could not. plead himſelf to the Patronage, pet he needed not to anſwer without the 
2 which could plead to the right of his Patronage, and ſo defend his 
erk. 


But yet there were two Caſes of miſchief ſtill, the firfft, when the Patron was 
jopned, ik he would collude oz plead a falſe and faint Plea, and give way to the 
Plaintiff, the Incumbent was without remedy, whereof the Common Law tok 
little regard, both fozthe reaſon befoze ſpoken of, and becauſe coming in by him, 
7 ſubject to his plea, as Weſſee fo2 pears, and could not falfifie at the Common 


And ſecondly, though it were regularly true, that the Patron was to be named, 
fo that there was a means to defend the Title, -yet when the Jncumbent came in 
by the King oz Pope, they could not be named; and yet though the miſchief to 
the Incumbent was inevitable, pet the Common Law would not bzeak her 
rules to receive the Incumbent to plead the Title of the Patronage, no not in that 
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This being fo in che Caſe of the Incumbent, who had the whole intereſt of the 
Church veſted in him, and that by e e Patron, bp wh fle 
he was to ffand oz fall, that he conld not plead the Patrons title. Much lefs was 
her ei do it, 2 e ich lels wa 
| Had nothing to do with the, Patronage, neither in intereſt noz dependentv ix 
e-hath no mevling with the Church, 02 the frnics of it, as the Incumbent 2 
hath. Ann if the Ordinary having collated by Lapſe toulv not plead'the Title of 
the 2 to maintain it ( as by the Statute appears) much lets could he do 
— — , 8 fk 5 | pokes th 
e Law hath p2ovided fo; him (ik he will contain himſelf within the bounds + - 
of an D2winary ) luffitient means to ſave himſelf from making himſelf « Toovwd I 
and hath pleas to exp2eſs and vevuce the ſame, which the Incumbent Hach not. 
Foz if the Jntumbent hath accepted the Eenefice of his pꝛetentation, that hath no 
right, 02 will not defend it, he muſt nievs be a diſturber, and yet was not allowed 
to plead the Title at the Common Aaw. And cherefoze the Owinaty cannot 
plead in abatement, that the Patron ie not named as the Incumbent map; foz 
| his Dffic and Aas are not joynev, no2 depend upon the Patrons, as the Jneum- 
Now A hold it not impertinent in this plate, and upon this occafion, co ſhew, 
how the Common Law hath p20vided foz the my of the Oꝛwinary againſt viſfur- 
bance, if he will not exceed his Office, noꝛ maintain parts, but carry himſelf 
indifferently amongſt them that pꝛetendto the Patronage of the Church as he ought 
to do, being in a ſo2t a judge amongff them. 72 | 
Firff, where it hath been ſaid, That he ought to receive the Clerk of him 
that comes firſt, J hold the Law contrary ; fo2 as he may take competent time 
to examine the ſufficiency and fitneſs of a Clerk; fo may he give convenient 
| | time to perſons intereſted, to take knowledge of the avoidance even in Cate of 
_ - death, and where notice is to be taken, and not given, to p2eſent their Clerks 


But perhaps if he do receive che glerk of him that comes fir, he may quit 
Himſelf of diſturbance, becauſe he d othing but as D2dinary in Law + but let 
him lk to his conſcience, if it be not done bona fide; 

But if two 02 mo2e p2eſent, ſo that the Title is become litigious, then cannot he 
ſafely receive the Clerk of any, of his own head, except the Title be certain, but 
hath his way of ſafety by Jure Patronatus 3 and when he hath yſed the Jure Patro- 
natus, and that finds foz one party, yet he may ffill receive a contrary Clerk if he 
will, foꝛ who can let him but that mult be at his own peril, which is well to be 
underffod at a double peril; That is, firſt, that the Title be the better. 

Secondly, That the Patron whoſe Clerk he hath received, will plead and defend 

FF that Title; ko otherwiſe he cannot do it, as hath been ſaid, 
A But though after Inqueſt, in jure Patronatus , the Ozdinary may accept 
1 the contrary Clerk, pet it is againſt Juſtice, and the intent of the Law; foz 
ſince it is a p2oviſion meerly fo2 the god and fafety of the Oꝛdinarp, and he 
pꝛetends doubt, and therefoze puts the Patron to this inquiry , to his Charge and 
delay to ſatisfie and ſecure him, he ought to judge and receive the Clerk ac- 
coding to that Uerdict 3 and that is the true meaning of Greens Caſe that 
hath been cited, and of the Boks that ſay, that the Oꝛdinary is to judge of the 
3 better Title, that is, not to pꝛejudge of his own head, but ſecundum allegata & 
5 probata , upon Uerdict- of the right given, and found accozding to the foꝛm of 
Law, to give inſtitution which is his judgment, and the induction his exe⸗ 
cution. | | 
And though it be true, that it is but an Jnqueft of Office, and therefoze binds 
FT not, J confeſs it binds not but with a diſkinction , that is, it binds not the 
ws Patron in his Quare Impedit, but is final, even to the true Patron, that he 
cannot impute diſturbance to the Dzvinary, following that Uerdict, and therefoze 
it ought to bind him to follow it. Foz to theſe purpoſes it is a full Uerdic, never 
to 
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whith was the fic Avoivance;/#r. | | | 
Do which Church, the ſaid Sidenham ſeiſed the ſaid Wanoz, and- (having no 


ſaid Turpin being Rectoz of the laid Church, and t 
being polleſled ol 
was ſolely' v of th 


int is, W lea of bich 
pune 225 — 3s Plea of the Archbiſhop to councerplead the 


The firit 
title of the Þ | „be ad z no. 

And J hold it is not god: Wherein let us conſider how it ſtwd at the Common 
Law, and what alteration is made, as to this Caſe by the Statute, | 

And firſt fo2 the Cammon Law it was plain, That neither Oꝛdinary as D2di- 
nary, neither befoze Collation o2 after, noz Incumbent, either of his Collation, 
noz vf the pꝛekentation uf any ther, could plead to the title of the Patronat 
whereof the reaten was p2egndant, becauſe neither of them hav intereſt in the 
oe and theref9e conld not dilpuce that, with which they had nothing to do; 
which is the realen that his Collation by Lapſe (oz befbze the Lapſe inrutred, 
though it be a w2vng ) vdth not viſplare che Parronage, bat ſhall be (aid to be done 
in the right of the very Patron, being nothing but inffitution and induction which 
5 his _ 2 as well upon p2eſencation, as without, though he voth 

em dut ot eaten. je 

And though this ſeemed, and was indeed extreamly miſchievous, yet the Law 
world not let in a thing ſo ablard, and 2 the Law of Nature, and Reaſon, as 
to admit two to diſpute the Jnterelt of a | 5 
This milchief notwithſtanving, had a kind of Remedy ia ſome Cuſes, Fo? if 
the Quare Impedit were bꝛought about the Eiſhvop, and the Incumbent, v2 the In⸗ 
cumbent alone, leaving out the Patron, the Jurumbenc might have pleaded in 
abatement, that he was Parton Imperſonee, of the pꝛeſentation of ſuch an one, 
who was alive and not named, and then the w2it ſhould abate. Wo that though he 
could not. plead himſelf to the Patronage, pet he needed not to anſwer without the 
1 which could plead to the right of His Patronage, and ſo defend his 

erk. 

But yet there were two Caſes of miſchief ſtill, the firff, when the Patron was 
jopned, if he would collude oz plead a falſe and faint Plea, and give way to the 
Plaintiff, the Incumbent was without remedy, whereof the Common Law tok 
little regard, both foz the reaſon befoze ſpoken of, and becauſe coming in by him, 
— {ubject to his plea, as Leſſee fo2 pears, and could not falfifie at the Common 


And ſecondly, though it were regularly true, that the Patron was to be named, 
fo that there was a means to defend the Title, pet when the Jncumbent came in 
by the King oz Pope, they could not be named; and yet though the miſchief to 
the Incumbent was inevitable, pet the Common Law would not bzeak her 
rules to receive the Incumbent to plead the Title of the Patronage, no not in that 
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This being ſo in che Caſe of the Incumbent, who hx the oboe” m1 * 7 
hurt ves him, an that by rh eto of his Pore Up Wine i 
he was to ſtand oz fall, that he conld not plead the Patrons cith 
the Oinary to do it, fo2 the tealons. The” 


ons title, Puch lels was 


had nothing to do with the, Patronage, neither in in hot” e 
. p | 2 her in intereſt ttoz dependent y 


Intumbent hath. | 


Be hath no mevling with the Church, oz the kruits of it, as the Incumbent. 


hath. And if the Ozvinary-haviig collated by Lapfe coulv not plead the Title of 
the Patronage to maintain it (as bythe Statute appears) much lets co 
it bekoze the Lapſe incurred. bythe Statute appears ) much lets could he vo 


The Law hath 2328 fo; him ( if he will contain himſelf within the bounds 


of an Dwinary ) ent means to ſave himſelf from making himſelf a viſturber, 
and hath pleas to exp2els and vevuce the ſame, which the Incumbent hath not. 
Foz if the Incumbent hath accepted the Tenefice of his pzeſencation, that hath no 
right, 02 will not defend it, he muff riieds be a diſturbet, and yet was not allowey 
to plead che Title at the Common Law. And cherefoze the Ovitiary cannot 
plead in abatement, that the Patron is not named as the Incumbent may; foz 


His Dffice anv Aas are not joyned, noz depend upon the Patrons, as the Intum⸗ 


bents dv. 

Now J hold it not inipertinent in this place, and upon this occafion, to ſhew, 
how the Common Law hath p2ovided foz the ſafety of the Owinary agatuſt viſtur- 
bance, if he will not exceed his Office, noꝛ maintain parts, but carry himſelf 
indifferently amongſt them that pꝛetennto the Patronage of the Church as he ought 
to do, being in a ſo2t a Judge amongft them. 15 | 

Firff, where it hath been ſaid, That he ought to receive the Clerk of him 
that comes firſt, Fd the Law contrary 3 fo2 as he may take competent time 
to examine the ſufficiency and fitneſs of a Clerk; fo may he give convenient 
time to perſons intereffed, to take knowledge of the avoidance even in Caſe of 
death, and where notice is to be taken, and not given, to pꝛelent their Clerks 
£0 it. : | 2 | 54g 

But perhaps if he do receive che Mlerk of him that comes firft, he may quit 
himſelf of diſturbance, becauſe he dor Kothing but as D2dinary in Law but let 
him lok to his conſcience, if it be not done bona fide; 

But if two 02 moze p2eſent, ſo that the Title is become litigious, then cannot he 
ſafely receive the Clerk of any, of his own head, ercept the Title be certain, but 
hath his way of ſafety by Jure Patronatus 3 and when he hath yſed the Jure Patro- 


natus, and that finds foz one party, yet he may fill receive a contrary Clerk if he 


will, foz who can let him but that mult be at his own peril, which is well to be 
underſtwd at a double peril ; That is, firſt, that the Title be the better. 

Secondly, That the Patron whole Clerk he hath received, will plead and defend 
that Title; fo2 otherwiſe he cannot do it, as hath been ſaid, 

But though after Inqueſt, in Jure Patronatus, the Ozdinary may accept 
the contrary Clerk, pet it is againſt Juſtice, and the intent of the Law; foz 
ſince it is a pꝛoviſton meerly fo2 the god and fafety of the Oꝛdinary, and he 
pꝛetends doubt, and therefoze puts the Patron to this inquiry, to his Charge and 
delay to ſatisfie and ſecure him , he ought to judge and receive the Clerk ac- 
coding to that Uerdict z and that is the true meaning of Greens Caſe that 
hath been cited, and of the Boks that ſay, that the Oꝛdinary is to judge ok the 
better Title, that is, not to p2ejudge of his own head, but ſecundum allegata & 
probata , upon Uerdict-of the right given, and found accozding to the fozm of 
Law , to give inffitution which is his judgment, and the induction his ere- 
cution. | 

And though it be true, that it is but an Inqueſt of Office, and therefo2e binds 
not, J confeſs it binds not but with a diſtinction ; that is, it binds not the 
Patron in his Quare Impedit, but is final, even to the true Patron, that he 
cannot impute diſturbance to the Owinarp, following that Uerdict, and therefoze 
it ought to bind him to follow it. Foz to theſe purpoſes it is a full Uerdia, _— 
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What change is 
made by the Statute 
25 E. 3. Cap.7. con- 
cerning the plead- 
ing of Ordinaries. 


to be tried again, as is a flight found by the Cozoners Inqueft to the fozfeiture of 
ds. And therefo2e J am of opinion, that if the Patron bing his 12 7 Impe- 
it, in that Caſe againſt the uſurper, and his Incumbent not naming the Biſhop, 
and pꝛoves his Title, that he may afterwards have an Action upon the Cale again! 
the D2dinary, fo2 that wilful wong, delap, and frouble, : that he hath put him to, 
and he ſhall recover coſts and damages, not in reſpect of the -value-of the Church 
( fo2 there is no damage foz that by the Common Law, but by Weſtm. 2.) but 
fo2 the other-reſpecs J ſpake of. Eut if he name the Oꝛdinary in the Quare Im- 
pedit, he can have no other Action of the Cale; neither ſhall he have ſuch Action 
upon the Caſe, befo2e he hath tried his Title in a pꝛoper Action, and againſt the 
pꝛoper parties. | | | ths | 


Eut yet in another point J am of opinion, that though but one pꝛetent, if the | | 


Eiſhop make doubt of his Title, as in many Caſes he may juſtly, being a ſtran⸗ 
ger to it, he may require ſatisfaction by Jure Patronatus, fo2 a notatione nominis, 
it doth not imply divers parties, as a Juris utrum doth, but like a Quo Jure. And 
therefoze. take the Caſe to be, that a Parſon is depzived by the Dzdinary, oz reads 
not his Articles. Jn which Caſes the Church is void, and yet notice mult be given 
to the very Patron foz that time, oz elle the Lapſe incurs not (which is incon⸗ 
venient koz the Church, and a p2ejudice to the Ozdinarp) how ſhall he now 
aſſure himſelf of a ſufficient notice e Foz if he give notice to him that is not 
Patron, foz this very turn, his notice is vain, and the Patron perhaps knows 
not of the depzivation, oz if he knows it, needs not pꝛeſent without notice given 


4 J hold that in this Caſe his way is to award a Jure Patronatus, with ſolemn pꝛe⸗ 


monitions Quorum Intereſt, And then inquiry being made who is Patron, and give 
him notice, and if he pzeſents not within Nx Moneths, then the Dzdinary may 
Collate, though that ſhall not bind the very Patron, yet it ſhall excuſe from diſtur⸗ 
bance upon ſpecial matter ſhewed ; but if the other ſuppoſed Patron pzeſenc, and 
the ſir Poneths incur, Quære if the true Patron be bound, ſince there was no notice 
given him. And J am of opinion, that though without notice, the Patron is not 
bound by the Lapſe, yet that is nothing to ſave the ulurpation of another pꝛetenden 
Patron, who is not ſubject to give notice. N 

Thus far of the matter and fozm of pleading foz the Oꝛdinary and Incumbent 
at the Common Law, TREK TT | | 

Now we will ſee how it ſtands this day, and what change is made by the Sta⸗ 
tute 25 E. 3. Chap. 7. pro Clero, Stat. 3. and what is the true meaning and-uſe of 
that Law, which fs thus: when an Archbiſhop, Wiſhop oz other D2dinary. hath 
given a Benefice of right devolute unto him by lapſe of time, and after the King 
p2eſenteth and taketh his ſuit againſt che Patron, who percaſe will ſuffer, that the 
King ſhall recover without action tried, in deceit of the D2dinary, oz the poſleſſo2 of 
the laid Eenefice, that in ſuch Caſes, and in all other Caſes like, where the Kings 
right is not tried, the Archbiſhop, oꝛ Biſhop, D2dinary, oz Poſleſſoz, ſhall be re- 
ceived to counterplead . Title taken foz the King, and to have his anſwer, and to 
ſhew and vefend his right upon the matter, although that he claim nothing in the 
Patronage, in the Cale afozefaid. - I | 

The particular cauſe of this Law, is fo2 the relief only of the Ozdinary that 
hath collated. by Lapſe, and of the Clerk that is ſo collated, that they may both 
plead to the Title againſt the King, which when pou conſider, it was a neceſſary 
Law, as againſt the Bing moze then againſt Common Patrons. Foz the King 
not being bound by lapſe of time, if the common Patron ſuffered a lapſe and che 
Biſhop collated lawfully, pet if the King pꝛetending himſelf Patron, bzought a 
Quare Impedit againſt the D2ninary and Jncumbent, there was no means fo2 them 
to ſave themlelves, ſince they could not deny the Kings Title, and maintain the 
Patrons, in whole default the Lapſe tok place, but the Statute gives remedies 


likewiſe in like Caſes by erpzeſs wozds, fo that Caſes of like nature are rather re- 
medied by Letter then equity, i | 


And therefoze firſt in the Caſe of Lapſe a common perſon might by m—_ 
ave 
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hows turned out a lawful Collate in une only Caſe, any the was a A Com- 
mon perſon no true Patron p2elents within fip ron him- 
ſelf p2eſents not in time, whereupon the Sab tollates by 22708 5 
the pꝛetender b2zin ag a Quare Impedit becauſe his Clerk was refuſev, wherein he 
mult needs p2evail, ik his Title be And it muſk be taken ſoz gov, becauſe 
neither Oꝛdinary noꝛ Incumbent coul deny ic 3 foz Denon apparentibus &de non 
8 Go 155 ite Caſe me un the - 4 al . 

8 is one meant in t Statute, u, in other Caſes 
theLapſe is an equal Title againffall common perſons. 
Tut the commoneſt like Caſe, and that extends fartheſt, is the purview: 
Foz every Jncumibeut, that is callev's poſſeſſoz, aſwell by peſencmene as by col- 
lation, is allowev'by che wozns of the Law, to Con the Kings Title, and 
to ew and vefend his own righe upon the matter, 25 he claim nothing in the 

J n the bee an they ui af heir weigh J bete 

the wo2ds; foz t r 02 firſt, the Incumbent muff 
be a poſſelſoz, lo that if he have his p2eſentar mu et and inſtitution upon 
lawful Title, yet remains as he was befoze, under the miſchief of che Common 
— e he is not a poſleſſoꝛ artozding to the letter 'of the Law till In⸗ 
vuction. 

Again J lay, that though he be a poſſeſfoz, he mut bp, the letter and meaning of 
this Law as well thew and defend his own right, as counter-plead his Adverſaries. 
And therefoꝛe clearly he cannot make-himſelf Parſon Imperſonee of the 4 
tati 9 ible — NE himſelf by he Ilatnrifly 2 lle, be 3 on ms not 
though that were lullitient to deſtroy t a 5 and avoid⸗ 
ing, dz the like, neither tan he c lead the Plaintiffs Title, but mutt alſo 
make a Title to hirifelf by the word and meaning of this Law, which 1 ſpeak not 
to bind the Intumbent by the Patrons plea, whereof I will "ou hereafter, when 
J tome to the Jncumbents-plea, 

Nut touching the Ozwinaries plea upon this Shins, I hold plainl tat he can 
no othetwile plead, then he could at the Common Law, but only where he hath 
collated actually by Lapſe, - Foz t the Incumbent of p2efentation be alſo 


admitted to plead by the meaning of t $ Law under — 5 wozd, ( Like Cate) be⸗ 
cauſe the Cale is like indeed, yet the Didinattes Caſe befoze acual collation, is no 
wayslike in tale: foꝛ he hath gotten no interefk foz\himſelf, noz his Clerk in the 
Chuͤrch. And therefoꝛe if the Incumbent inſtituteb only ac che pꝛelentation of an⸗ 
other; be not within the relief, much leſs ſhall the Oꝛdinarp, that hath no intereſt, 
but an Dffice only, that ought to be indifferent to all Patrons and maintain no ſide. 


And yet moꝛe, ik the Jncumbent which is induced! be Defenvanc, in Quare Im- 

pedit ( which may plead by the Statute ) and do reſign hanging che wait, he hath 
To his pziviledge-of pleaving to the Title by the Statute; foz as it was granted 
him to vefend his pallellion, ſo when his poſſeſſion is gone, there is no cauſe foz 
Him to uke it: whith reaſon alſo turns — againif the D2dinary, where there 
is no poſſeſſion under him; foꝛ yet that Jncumbent'that hath reſigned, may plead 
as he might have pleaded at the Common Law. And Note that Caſe of the Per⸗ 
ſon reſigning hanging the Writ, which the Plaintiff” may plead againſt him to 
defeat him of his Plea, that he might once have han hanging the Wric, whereas 
in a Præcipe quod reddat, if the Tenant plead a releaſe, the Demanvant cannot 
ſay that he had aliened hanging the-Writ, but is effopped. The difference is, be- 
cauſe, that in that Caſe of the Precipe, the Demandant by his Writ admits him 
Tenant, ut in the Quare Impedit, he is not named an Jncumbent, but a diſturber 
only. Neither is the ſuit foz the Jncumbency direcly, but fo2-the-Patronage oz 
Pꝛeſentation. And therefoze in the Mrit of right of Advowſon the Incumbent is 
never womed ; neither it che Defendant recover againſt his Patron, ſhall he be re⸗ 
moved. 

'J have been the larger in this vilcourſe, becauſe 1 ſee the Inheritances of Av- 

vowſons' ſo incumbzed. by wilful uſurpations , and diſturbances of pꝛetended 


Pacrons, Dwinaries, and Clerks, and the multiplicity and perplexity of — 
a 


| 
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— nx eres. 
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2 Point. 


Concerning the 
pleadings of In- 
cumbents. 


* of the Defendants, be they never ſo many, 1 15 an * Agen 
im, be {6 bacrep, ene e e upon it, chat 
4 8 almof impoſlivle, if a true Mae be put to bis Action, but he will be 


ene firſt, Javviſe.«P intif in Quare Jo it to name no moze bern 
dants then needs muſt Ju and 6 88 2 full of n 


ut b un Wee PTE RCA | 
ere u g a el rg (hanging the fe) by Lapſe, = 
bin, 02 elſe he mut plead, and allow Mow Hl a e 3 ane con have na 


lapſe. Fuc if he diſclaim, and the Plaintiff un 


bee e 88 Fg g 


© hav: 3 ſuis Mall „ 
cat hm .; Judgment-noz Wric non obſtante xeclamatione Epiſcopi, betat a 
22 e is barred, 


int 22 ſs to name no moze- diſturbers then are likel 
1 ee Tater ants i Bi : 
che Plaintiffs. 3 have 


cumbent t 
nnr 


of of the 
that came i 


be removed. that i 

of ESE, the tuit w tein he is made — ) make Himſelf 

THE k Titl Judgment — be is Lranger ) to make it fruit- 
ir you lap, that he that hath -recopered may remove the Clerk by Scir. fac I 

i; ms 


that that pzevents not the.ahule of an Dapinary, if the return be falſe, which 
» becaule either there is yo plenarty,oz-vot upan borer title as he returns, 
whereupon there is no anſwer. =» 

Any again, it js unjust to put one to 2 double ſuit, where the ſatisfying of the 
Writ is but brenne juris, quæ non habet injuriam, to give him poſſeſſion gccowing 
to his right. Put ik his Adverſaries right be the better, it huris him not, but en⸗ 
ables this Clark to try his right,. whic wie wh this admittance, he could not, As 
in the Caſe of Copyholyers admittance wazks. 

Now J will ſpeak next to t ae of Biſhop the Clerk, and make that the ſe⸗ 
oy 1 pe f it hath much affinity with the firſt point, that bath been handled, 

e reaſons of it. 

Whezrein firſf J agree, that the Plea of the Incumbent is god. Foz he 
hath pleaded himſelf Parſon Imperſonee : and ſo made himſelf poſſeſſo2 ac- 
coding to the Statute, and hath alſo laid of whoſe p2eſentation, as he muf, that 
it map appear to the Court, that he defenys his own- title and his Patrons, 
whereupon his own depends accozding to the Statute. Now though he be not 
in truth in, of the Pꝛelentation of the King, as he pzeteups, but of the pzeſencati- 

on 
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on of Taylor (who hath alſo pleaded ſo) pet it doth not appear which of thoſe 

pleas is true, no2 che plea of the one doth not eſtop the other, ſo that both are to 

; Then touching the replication of the Plaintiff, J hold ic infozmal, fo2 two rea- 
ons. | 

Firſt, where he ſays, he is not Parſon Imperfonee of the pzeſentation of the 
King, he ſhould have induced it with alledging of whoſe pꝛelentation he was in, 

ich an abſque hoc, o2 elſe it may be that he is not Parſon at all, and then he 

ould have pleaded ſo, and not a Negative pꝛegnant, as this is, as againſt a Fine, 
partes Finis nihil, &c. but ſuch another, 

Secondly, his concluſion ſhould have been judgment, if it ſhall be received to this 
225 Eut becauſe both theſe are but fozm, the general demurrer takes no hold 
of them. 

Now where it was ſaid that the Replication ſhould have been, that he was not 
Parſon Imperſonee generally, oꝛ modo & forma, becauſe he is a poſſeſſoz within the 
Law of whoſe pꝛeſentation ſoever 3 J hold the Replication as it is very god. 

Firſt, if a man make his title moze ſpecial then he needs, in many Caſes his 
Adverſary ſhall take advantage by it; Foz the Law ſhall receive that he is beſt ap⸗ 
p2iled of his own title. | 

Eut in this Caſe the Parſon cannot plead that he is Parfon-generally,” but he 
mult ſhew neceſſarily of whoſe pꝛeſentation, as all the Boks and P2eſidents are. 
And yet that is not fozm, but therefoze material, becauſe by the Statute he muſt 
not only be a poſſeſſoz, but he muſt (as hath been ſaid) as well ſhew and defend 
his own title, that is his Patrons whereupon his own depends, as'counterplead 
his Adverſaries. | | | . 5 

Now then he muſt as well make it appear to the Court that the he defends 
is his Patrons, as that he is poſleſſoꝛ; fo2 he cannot ſay that he i rſon of the: 
pꝛeſentation of Taylor, and make a title to the Bing as Patron: ſo it is material 
to ſet foꝛth to the Court of whoſe pꝛeſentation he is in, and by conſequence it is 
traverſable, 2 85 | 

Jn a Quare Imp. you lay the p2eſentation of the laſt Jncumbent, and pou name 
him, pet it is all one to the matter whether it were he oꝛ another, ſo twere the ſame 
the Patron that pzeſenced ; yet you ſhall traverſe the pꝛelentation of the ſame man. 

Now to the plea of Taylor, which J make the third Point, Wherein the caſe is 
thus. A man had a grant of th2e avoidances of an Advowſon appendant made by 
him that was ſeiſed in Fee of the Panoz and Advowlon. The Church voids, and 
the Gzantoz uſurps, and then it voids the ſecond time, and then another uſurps 
that was likewiſe ſeiſed of the Manoz, and fozfeics it to the Ring, who makes a 
grant of the Panoꝛ and Advowſon in his verbis, &c. to the Plaintiff, De uberiort 
gratia, &c. dedit & conceſſit eidem Wil. Elvis Mil. Manerium pred. cum pertinen- 
tiis ad advocationem Eccleſiæ præd. eidem Maner. ſpecta, & pertinen. per nomina 
Manerii de Sanby alias Samby, in Comitatu Nott. Ac advocationem Eccleſiæ de 
Babworth eidem Maner. ſpectan. & pertinen. adeo plene, integre & in tam amplis 
modo & forma prout predict. Gervaſius ea habuit tenuit & graviſus fuit in tam am- 
plis modo & form. prout Manerium illud cum pertin. ad quod, &c. ac predict. ad- 
vocatio Eccleſiæ prædict. ad manus ipfius domini Regis nunc devenerunt, ſeu deve- 
nire debuerunt ratione attincturæ præd. Gervaſii aut in manibus ipſius Domini Re- 
gis tempore confectionis earundem literarum patentium exiſtebant. 

And then the Church avoids the third time, and the Executoz of the Gzantee of 
the thzee Avoidances pzeſents, and his Cletk is received, whereupon the Plaintiff 
bzings a Quare Impedit. 

This point yields two queſtions. 

Firſt, whecher notwithſtanding the uſurpation the grant may nevertheleſs 
pꝛelent again upon every avoidance, as if there had been no uſurpation, | 

The ſecond, whether the Kings grant (as it is) doth paſs the Advowſon fo2 the 
laſt turn; fo; elſe if that avoidance were gained from the grantee, and ſo come 
to the King by the fozfeiture, and not granted again _ King, then nent 
| t dug ht 
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ought to be given fo2 the King, But my opinion is foz the Plaintiff in both. 
To the firſt. As to the firſt of theſe, it muſk be confeſſed that an uſurpation at the Common 
| Law, did ipſo facto, gain the poſſeſſion, not only of the p2eſent avoidance, ' but ok 
the whole ſtate bf the Advowſon againſt all the wozld ; which is che reaſon that the 
laſt p2eſentation is always to be anſwered in a Quare Impedit, and the Law is the 
ſame ſtill in all caſes where the Statute of Weſtm. the ſecond hath not made alte- . 
ration. And in this caſe, if the ulurpation had been made by any other but by 
him that was ſeiſed of the immediate reverſion in Fee, no man would have 
doubted but that it would have gained the poſſeſſion of the whole Advowlon, which 
could not have been continued but by a wꝛit of right which the Gzante of che 
thꝛet avoivances could not have by reaſon of the feebleneſs of his efface, noz the 
Reverfiouer in Feeſimple could not have had it during thoſe thzee Avoidances, but 
after he might have his wait of right oꝛ Quare Imped. if he were within any of 
the caſes of W.2. which in this caſe is not becauſe the reverſion is removed; and 
is not now in that perſon that Vas ſeiſed of it at the time of the ulurpation, and ſo 
being but a right tould not be granted. : | 
| All that is objected is this, that when he in the Reverſion uſurps upon his 
Leſſee fo2 pears, he cannot gain the whole Inheritance of the Advowlon by wrong, 
and the new Inheritance by w2ong he cannot gain out of a leaſe fo years only, 
. . Os foꝛ an impoſlibility in Law it ſhould wozk but to gain that one avoidance, and 
aus, 66. leave the eſtate as it was befdze in the Leſſee, even as it was in the Caſe of the 
— an ulurpation is made upon him, which is the only caſe in Law of that 
nature. ; . 

This is a-conceit, and it is but a conceit. Fo? of poſſeſſoꝛy things an expulſion 
may be made as well as a diſſeiſin. And therefoze if a man made a leaſe foz years 
of Land, ranger put out the Leſſee, he voth alſo difſeiſe him in the rever- 

E | fion ; But ik the Leſſoz put him out, there is no diſleiſin committed, and pet the 
— Leſſee hath loſt his eſtate, and hath but a right to it, and that whether he will oz 
= .2 nd; Fo2 though it be true, that when two are in poſſeſſion, che poſſeſſion is judge 
i in him that hath right, fo2 he only poſleſſeth, though the other be in polleſſion 
1 tw, and take away the Trees, Com, oz the like 3 pet, when the true owner is 
by clearly put out and removed, then he hath no longer eſtate oz poſſeſſion, but right 
1 only, and hath no election to be in poſleſſion, oz not in poſleſlion, as that caſe 
ffands, and therefoze clearly he cannot now grant his Term. And if the Leſſoz 

; bzing an action of debt foz his Rent due at Michaelmas, the Leſſee ſhall plead that 
j he did enter upon him, and put him out, and he continued his poſſeſſion at the 
l Term; Foz he cannot have Rent out of that Land that he himſelf poſſeſſech. And 
0 if the Leſſoꝛ after ſuch expulſion dieth, che Land ſhall deſcend in poſſeſſion to the 
| | Meir, and the Executoꝛ ſhall not claim that that was a leaſe z foꝛ a term never bears 
a que eſtate. But it is true that there are certain caſes wherein a poſſeſſion can⸗ 


| | not be gained, 

1 L Firft, foz pꝛiviledge of perſons; Foz the King cannot be diſleiſed, but all 

Intruders are but treſpaſlers to him, and if he will he may charge them by Acti- 

| | ons — account, as Lailiffs ; yet he may, if he will, bring a wit of Right of Ad⸗ 

; vow on. 

| - Another caſe is in reſpec of the nature ot the thing whereupon the wzong is 

/ tommitted. Fo2 if a man receive mp Rent claiming it as his own, when it is 
not, and ſo feed upon my Common without Right, he hath neither diſleiſed me of 
the one no? of the other; but if J ſhould bzing an Aſliſe, and ſo admit my ſelf dil- 
Ceiſed,and he make title, and ſo we are both agred that the poſſeſſion is moved, then 
it is lo by fiction of Law and conſent of parties, that was not ſo in nature. 

q A man cannot by w2ongful ſeiſin of a villain in groſs, gain either eſtate in his 

| — 92 poſſeſlion of his perſon, otherwiſe then as of a Freeman by falle impꝛi⸗ 

| onment. 

. But an Advowſon is one of the things whereupon uſurpation wozks moze 

| violent then upon any other poſleſſion co2pozal 3; And therefoze where upon 


diff, ok Lands, you have poſſeſſozy actions foz remedy, in the caſe of W 
| i 
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Sir Willa Eur Knight: wert Archbiſhop of , 


Tork, Martin Taylor & Thomas Biſhop Clerks | 8 
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Aud where id is objegey, That the Site in as ph, as if tho rant: che thee O. 
abotdantes had been to thꝛes ſeveral A in! ate 8 r 
uſterpotion upon aue had bound the reft 1022/5 363 

It is anſwered, that the Caſe is nat altogether lte berauſe whew all the avvidz Anſw. 1. 
— axe e wh; abs wy ors a rg ron "des W 


1 03 25 i we al 
dive . Anſp. 2. 


ary Bt 933 3 mor 12 i AN 


m_ follows — queftion:af the | | © tC; 7 
then their anoidantt, paſt to the Plaintiſſ by the 


| of the third great 
* Wherein firſt it muſt be canfeſled;chatthough rho whole An ; 
fixſt Aypendant, pet the ther auoidantea were: hy the grant made in 

Next, if this third aundaute were. in e ſangands,'t if 2 


it 7 on oſs ours from the King fo2 two —— 
3 1 is e ; | 
therefoze ir bein u | TT 


j * - — 
it palleth, but as a part in effect o mY Panoz 3 — if che King grant the 
ano as largely as Elvis had it, "it would paſo withour Tpecial 
it be in grola, it is . which wer both in 
aud in etied, and in meaning.. 2 13 127 (3571091 91 29:98 
Mecoudly ( which wakes it maze clear ) if the Hing had chis.avoimmureiu graſs; 
nd —— Appendant, as it por hpi — — | 
wazks upon the Reverfſon Appendant without touching the grols, and 4ryounrsita 
us mine but a of ſo much of che Advowſon as is t, like to a graut 
of the Panaz of D. in D. But now, A hold that the — — 
this Aduouxſon, but one only ton jopnad, ann confolidate 
in which the yofleſſo2y eſtate is tzowned and extiuſt — there is 
neither right left, no} means 9 effect as 
— ay if the Gzantee had furreudzed 02 grauten the avoidances/unts the Reverz 
Aud cherefq2e take the caſe vl 9 H. 7. Chat he in reverfion'viffeifes his 
— fo2 life, and dies ſeiſed, this is a difent to tahe amay the en: of Tenant 
fo2 like, (Kut 4 hold it hall not take away the entry of a ftranger') decauſeas to 
him it is but che eſtate fen life ftill, and but a fiditipus, and u. 4 a tiue diſcendable 
eftate. Fm 8 grant to I. f. aud his heirs during the lite af L. N is tio ſce but a 
ſpecial ocupant, as is refplyed in Chudleighs Cale, uit à diſlſesu of an eſtate x 
life by nerellity in Lam makes a quaſi fee, berauſe waoug is unlimiced, and rauens 
all thot can be gotten, and is not gowernen by terms of che eſtates, becauſe it is 
not contained within Rules. So likewiſe if the Leffoy ejeas his Loflee and dies; 
the pallellion deſtends to the heir of one japnt effate, and yet the right remains ſtiii 
to the Leflee, Avd in both theſe -Caſes,. if the Leſtoz.granc tho the 
grant is void, fo2 there is no Reverſion, And yet it was ſtronger if the Leſſee fog 
years; a1 Leflex fo life after ſuch diſl. and expulſion by the Reverſianer ſhoulvire- 
leaſe unto him. And rhe nan Caſe is fs effet ao gud, whore che right nee 
Gzantie is none in Lam, as hath: been ſain, -. 8 l 
And nate that twa Fee-fimples that. ump fany in feveral perſons. diſtin; 'whet 
they meet in one perſon cannot do ſo, but the greater and abſolute Fee voth Iwal⸗ 
low up the . baſe aun limited Fer. So it is on in Huffy's Caſe, Hillar: 
40 Eliz. in the Common Pleas, cite in the Cafe'of Altona Wewvs, Co. lib: I. 
fol. 49. Which was that Charles Duke of uff. was Teifey' of the Advotuſon of Welk 
borne in the County af L. incoln in Tail, the Keverflow ta the King in Fee: Ann 
the Duke by Deed — * granted the Advowſon in te to the King, and then the 
Statute, 34 Hl. 8. cap, 21. of Confirmation in | a made, _ 
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Sir William Ekzis Knight, verſ. Archbiſhop of 
Tork, Martin Taylor & Thomas Biſhop Clerks. 
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Io the firſt. 


of Land, 


ought to be given fo2 the King. Kut my opinion is foz the Plaintiff in both. 
As to the firſt of thele, it mult be confeſled that an ulurpation at the Common 
Law, did ipſo facto, gain the poſſeſſion, not only of the pꝛelent avoidance, but ok 
the whole ſtate of the Advowlon againſt all the wozld ; which is che reaſon that the 
laſt p2eſentation is always to be anſwered in a Quare Impedit, and the Law is the 


ſame ſtill in all caſes where the Statute of Weſtm. the ſecond hath not made alte⸗ 


ration. And in this caſe, if che ulurpation had been made by any other but by 
him that was ſeiſed of the immediate reverſion in Fee, no man would have 
doubted but that it would have gained the poſſeſſion of the whole Advowlſon, which 
could not have been continued but by a w2tt of right which the Gzancee of the 
thee avoidances could not have by reaſon of the feeblenels of his eſtate, noz the 
Reverfioger in Fee-fimple could not have had it during thoſe thzee Avoidances, but 
after he might have his wit of right o2 Quare Imped. if he were within any of 
the caſes of W. 2. which in this caſe is not becauſe the reverſion is removed, and 
is not now in that perſon that was ſeiſed of it at the time of the ulurpation, and ſo- 
being but a right could not be granted, | 

All that is objected is this, that when he in the Reverſion uſurps upon his 
Leſſee foz pears, he cannot gain the whole Jnheritance of the Advowſon by wong, 
and the new Inheritance by w2ong he cannot gain out of a leaſe fo2 years only. 
Os fox an ifnpoſſibilicy in Law it ſhould wozk but to gain that one avoidance, and 
leave the eſtate as it was befdze in the Leſſee, even as it was in the Caſe of the 
= "oy an ulurpation is made upon him, which is the only caſe in Law of chat 
nature. . 

This is a conceit, and it is but a conceit. Fo2 of poſſeſſo2y things an expulſion 
map be made as well as a diſſeiſin. And therefoze if a man made a leaſe foz years 
ſtranger put out the Leſſee, he voth alſo difſeiſe him in the rever⸗ 
ſion; But ik the Lefloz put him out, there is no diſleiſin committed, and yet the 
Leſſee hath loft his eſtate, and hath but a right to it, and that whether he will oz 
nd; Foz though it be true, that when two are in poſſeſſion, che poſſeſſion is judged 
in him that hath right, fo2 he only poſſeſſeth, though the other be in polleſlion 
tw, and take away the Trees, Com, oz the like; pet, when the true owner is 
clearly put out and removed, then he hath no longer eſtate oz poſſeſſion, but right 
only, and hath no election to be in polleſſion, oz not in poſſeſſion, as that caſe 
fands, and therefoze clearly he cannot now grant his Term. And if the Leſſoz 
bzing an action of debt foz his Rent due at Michaelmas, the Leſſee ſhall plead that 
he did enter upon him, and put him out, and he continued his poſſeſſion at the 
Term; Foz he cannot have Rent out of that Land that he himſelf polleſſeth. And 
if the Leſſoꝛ after ſuch expulſion dieth, the Land ſhall deſcend in poſſeſſion to the 
Meir, and the Executoꝛ ſhall not claim that that was a leaſe 3 fo2 a term never bears 
a que eſtate. Eut it is true that there are certain caſes wherein a poſſeſſion can- 
not be gained. | PG. 

Firſt, foz pꝛiviledge of perſons; Foz the King cannot be diſſeiſed, but all 
Intruders are but treſpaſlers to him, and if he will he may charge them bp Acti- 
ons — account, as Wailifts ; pet he may, if he will, bzing a wit of Right of Ad⸗ 
vowlon. 

Another caſe is in reſpec of the nature of the thing whereupon the wrong is 
committed. Foz if a man receive my Rent claiming it as his own, when it is 
not, and ſo feed upon my Common without Right, he hath neither dilleiled me of 
rhe one no? of the other; but if J ſhould bzing an Afliſe, and ſo admit my ſelf dil⸗ 
feiſed,and he make title, and ſo we are both agreed that the pollellion is moved, then 
it is lo by fiction of Law and conſent of parties, that was not ſo in nature, 

A man cannot by wꝛongkul ſeifin of a villain in groſs, gain either eſtate in his 
— 92 poſſeſſion of his perſon, otherwile then as of a Freeman by falſe impꝛi⸗ 

onment. 
But an Advowlon is one of the things whereupon uſurpation wozks moze 
violent then upon any other poſſeſſion cozpozal; And therefoze where upon 


diff, of Lands, you have poſſeſſozy actions fo2 remedy, in the caſe of — 
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bens th. . 


Sir 22 Elevs Knight; vert Archbiſhop of 
York, Martin Taylor & Thomas Biſhop Clerks. 


ifs an — be compleat,. with a plenarty of 10 monerhs, you mem daiven to 
xour- wait of right. ; DMK. 


And where ic is objegey, Thot the Cale is as pd, as if the grant. of the thee Object. 
 aofdavces had been to thꝛee ſeveral perſons, in ut is merten ncht 
ulurpatten upon one hay: bound the reſt. 
Icis anſwered, that the Caſe is not altogether like, becauſe when all the avi Anſw. 1; 
_ axe granted to ove, be may by bis aches Prejudice himſelf rahey then ano- 


Wut another, and moze preguant anſtver is, "that which harh hen given, this Infor 2. 


one Mfurpation pucs all dut dt poſſeſſtan. 2&3 i B4G7 3 2. a 42496 Get 
* Þochen the contin is, n Ell iy bis ſurpat ner Aut s 
grante havinghis Neverſion in Fee-fampletn | 
it ta tht ing, the whole: Advanſov-is iv the:King im nie... , 
Now follows the — — — 4 this; bet The ſecond RP" / 
then their ayoipance, paßt to the Plaintild by the of the third great 
WM herein firſt it ny be canfeſley; 


: fperial 

leveral chings, which — 

2 wy; 1394 ne inis 771 A 
@ecoudly ( which wakes it maze clear ) if the King javchinutataancotnmgeata 
and the Reverſion in Fe. Appendant, as it always uns, then the Kings'gvang 
wozks upon the Reverfſon Appendaut without touching the groſs, and amounts ta 
vs mo2e but a grant of fo much of che Advewſon as is t, like to a grant 
of the Pang of D. in D. But nom, J'hold that the 7 not 1m eſtates i 
this Advowſon, but one ouly coujoynsd, aud confolivate-vt the righckil Reverſion, 
in which the pofleſſozy eſtate is downed and extiuit The rather, becnuſe there is 
neither right left, noz means of a recovery in the Gzantes,' ſo chat it is in effect as 
— ag if the Gꝛantee had furreudzed 02 granted the avoidances/untos the Reverz 
Aud therefq2e take the caſe of 9 H. 7. Chat he in reverfion''viffeiſes his 

—— fo2 life, and dies ſeiſed, this is a Kifſent to taue away the tn: a Tenant᷑ 
foz life, (Kut A hold it all not take away the entry of a ſttanger) decauſeas to 

him it is but che eſtate faz life ſtill, and but a fictitipus, and u a true diſcendable 
eſtate. . Fo2 a grant to J. 8. aud his heirs during the lite ot I. D is tis foe but a 
ſpecial occupant, as is refplyed in Chudleighs (Caſe, : kit a:diflefiu' of an eſtate os? 
life py vecefiity in Lam makes a quaſi fee, berauſe waoug is untimiced, gnvravens 
all thot can be gotten, and is not governed by terms of the eſtates, becauſe it is 
not contained within Rules. Do likewiſe if the Leffoy cjecs his Leſſet and dies; 
the paſlellion deſtends ta the heir of one japnt effate, and yet the right remains ſtiii 
to the Ledee, Avd in both theſe -Cafes, if the Leſloz grant tho Reverſion, the 
grant is void, fo2 there is no Reverſton, And yet it was — if the Leſſee fog 
years, 02 Lefſie foz life after ſuch nil, and expulſion by the Reverſianer ſhoulvire- 
leaſeunto him. And the pzincipal Cale is in effect as god, where che vight ofthe 

Gzantie is none in Lam, as hath: been ſain, -. 1 

And nate that twa Fee-fimples that um ttaun in teveral perſons: diltiner; when 
they meet in one perſon cannot do ſo, but the greater and abſolute Fer doth ſwal- 
low up the . baſe ann limited Fer. S0 ic is adjt in Huffy's Caſe, Hillar: 
40 Eliz.. in the Common Pleas, cited in the Cate dt Alton Mios, Co. lib. I. 
fol. 49. Which was that Charles Duke of Suff. was ſeiteu uf the Advowſon of Wel. 
borne in the County at Lincoln in Tail, the Reverfion ta the King in Fee: Ann 
the Duke by Deed inrolled granted the Advowſfon in Fee to the King, and then the 
Scatute, 34 H. 8. cap, 21, of Confirmation in 12 * made, 2 
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Ming granted the Avvowſon in Fee to anbther, and it was adſudged a god grant; 
Foz the King had not two diſtinct Fees, tut one only made of two conjopned-any 
'*; ronſolivate: together; And ſo-is Auſtins Caſe; 1 & 2 Ph. & Ma. cited in Walfing- 
hams Cale, fol. 560. which was thus. Sir Thomas Wyat being Tenant in Tail, 
the Reverſion in the Crown, made a Leaſe to Auſtin, rendzing a Rent, and died. 
Sir Thomas Wyat the ſon acceptedthe Rent, and was attainted of Treaſon and put 
to death, leaving Arthur Wyat his ſon. And it was adjudged that Auſtins Leaſe 
| was void, 2 though it were made god by the acceptance of the Rent, yet by the 
was barred, and excine, as if Wyat the pi 
iſue, and fo the Land came tothe King in. — 


1 had: bern otherwiſe, 
ther, and nos (the Cota? ol th Law he ame, 1 Lm Ker 


the reverſion in himſelf be attainted vt I 
In the argument of this 5 Iuvges ſake p publickly, anv at large. Che 
My ſelß Waburton and Winch, en er enen us inchat har 


toiunffereds and; ſa judgment was given foz the 
An Dame Sarab Darcy, Clement Cook, Eſc ſale; Plaintiffs | 
sgl "Is 13 — * veiſus Robert Leigh & cl De endants. - 2575 


Jes 1337 63. <1 9 
＋ 5e Cale hun that wit Robert Laogley, Knight, being teiled of bibers Lands 
IL tn Lancaſhire, had iſſue divers daughters, whereof one was called Katharine, 
* ſo — rm ned certain Lands to the uſe of the ſaid Katharine in — 


| | appear 

— . her husband) — 4.1 to be 
Tenant by the curtefie; and then he dien 29 Eliz. having befoze conveyed the Land 
to this Deſendant Leigh being (as it is ſaid) his baſtard ſon. againſt whom the 
heirs at the Common Lam bꝛought a wzit of Erroz, Alligning foz erroz that Ka- 
tharine was within age, at the time of the Recovery 3 whereupon. iſſue being taken, 
it was found fox the Plaintiff in the wait of Erroz. Anno 43 Eliz. the Defenvanc 
being pzeſent, which failed by diſcontinuance. - 

An in anocher like trial in another Mrit of Erroz, thirteenth year of the 
King which paſleth likewiſe againft the Defenvants by default, and that alſo failed 
by the death of ſome of the parties. And now 17 Jac. upon a third Writ bought 
by thele Plaintiffs being heirs to Langley againſt the Defendant, a Jury being 
charged again upon the laid iſſue of Nonage, and the Evidence given at large on 
both ſides, the Plaintiffs became non-ſuited'and bzought a new Writ of Erroz, 
and alſo exhibited this Bill into the Star-Chamber againſt one Chatterton, White- 
head, Teatloe, :and Booth, charging them with perjury in their depoſitions in 
the ſaid: trial as. witnelles to Leigh, and againſt Leigh foz ſuboznation-of the 
per jury. 

Perjury againſt Whitehead was: afſignen that he vepoſed directly that Katharine 
was of full age at the time of, recovery. Againſt Chatterton that he depoſed him- 
ſelf to be 70 yearsof age. And againſt Tetiow and Booth, becauſe they affirmed 
his age la. And againſt Booth an other point, that he depoſed at this trial that he 
had not been fozmerly depoſed in the Cale. 

This caſe was heard thzee days, namely upon the merits, that is, whether 
theſe deponents oz any of them were perjured 02 no. Foz it was agreed by the 
Court the Will being laid ſo, though there had been p2of of undue pꝛeparation of 
the witneſſes ( which is puniſhable though their ceſtimony were true) yet it could 
not be bꝛought to lentence upon this Will. 

„ the perjury was pꝛoduced foz the parties of the Plaintiffs the one 


Sarah Darcy,& Cook verſ 6 
Co _ Leigh. + 


after the death of Sir Robert Langley which was Wand 20 155 4 E whereby 
it was found ( the Jury being Eſquires, and Gentlemen ok mow) _ 
Katharine at the time of the 9 OS of Re te nes of was of the age 
pears and a half, and two moneths bays,” and no moze ＋ 58 
term Bo cen the mu? be . rien of ay ; 7 E.G who view Je 
after, and then the could not be 19 at the 
1 There were allo other pzofs ot — pro 99 foz the Plaintiffs and e- 
ndant, 
WMhereupon the Cauſe veing mought to ſentence, it was holden unfit fo2 the 


Court, and 'and therefoze left ablolutely to the trial at the Law, without 
deſcending at all into the merits ol the Cauſe, to avoid me x the trial, any 
fo much as reſerving the perjury to the Court, he ra at! Eg 


oz the n 

ee terra wereas fllt * 

It was laid there were cauſes that . and in chris owns mire are + im 
nal, and p2oper fo2 this Court, as ores 
paring of witneſſes, and the like, which are airy be the Title 
Nod oz bab; Theſe are fit fo2 the Court whenfoever t come in: Rut there are 

catiſes alſo examinable in this Court which depend upon a queſtion oziginally 

direcly civil, and ſo are faults, and not faults, as that civil aner 7 t 106 in 
truth, on the one part, oꝛ the other. e 

As foz example in this caſe, the perjury of Whitehead meerly depents — the 
title, and that depends upon the age of Katharine, ſo that y, pzimitivelp 
-and direcly.the queſtion is meerly civil, and determinable at the Common Lam, and 
the charge of perjury is as it were taken foz granted, that Katharine were within 
age, which is Quæſtio alterius fori, and ſub judice, under trial in his pꝛoper —— 
fo that this is a way by policy, by an oblique means to hear and determine: title 
in this Court, and by a kind of pꝛevention to tie the office of the Common Law 
ee Civil -_ of 3 ; — 2 in — caſe «mes nc 
red foz perjury, not entence- ct, - perjure as many as 5 
ward depole the full age of Katharine, and ſo choak both title and trial at liw 2 
Which may beget an inſufferable inconvenience :- Foz fo, upon the firtt trial in 
every title, the patty againſt whom it ſhall pals, may d2aw all the witneſles-in 
queftion in this Court foz perjury. Aud fe all bis witneſles tanding upzight he 
may convince the truth ot perjury. - 

And this caſe was yet made the moze unfit fo this Court by the circumſtances, 

Firft, that the queſtion was of fo old date, of almoſt 50 years, though it were 
— that it could not be queſtioned _ the life of Leigh, the Yusband of 
Katharine. 


Decondly, that the polleſlion of the Land had Lone all the while aeeozding tothe 


ecovery, 

Thirdly, that the Trials and Kon⸗luits, had been pro & contra, and the de⸗ 
politions of wicnefles both ways, and the queffion depending upon compariſon of 
ages, and other circumſtances and inferences ok much ſubtilty- and incertainty, 

which were p2oved, and diſp2oved by perſons, ſome as young oz younger, few oz 
none as old, oz elder then Katharine, ot whole age they ſpeok. ' - Whereas JF ob- 
ſerved the wiſdom of the Common Law did allow none to be a Jury-man in ætate 
probanda, that was not fozty two years; foz hetried things twenty one years paſt, 
and is not to be a Juroz till he be twenty one years, 

'Laffly, there was a wait of erro2 then depending, wherein the title was to be 
tried in his pꝛoper Court and courſe, which it was no reaſort t dire by the 
| Tentenceof this Court; the rather, becauſe it appeared to the Couit tö be a queſtion 
fit to be ſifted by hearing and viewing of the witneſſes and weighing their credit 
and certainty of their teſtimony, and confronting of chem as there ſhould be 
cauſe, and applying apt and ſuddain queſtions by an intelligent Judge, foꝛ which 
they could not be pꝛepared. All which advantages are wanting in depoſition in 
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1 Replevin. 
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Steed verſus Hanley, PV 1 
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ter Haukeſworth, in 2 & c. And ſays hos was holden of the ſaid Wil | 
of 1 d that foz the rent he did viſtrain. 
+ that har he pace out of the Fee of the ſaid Wal- 

| and found oz the Defendant. Aud Harris moved 
— — —— hae the Yah facias was. de-viceneto de B. only where it 
ſhowld hae been allo de viceneto Manerii de B. Eut the Court gave judgment foz 
the Plaintiff, :; Foz in an indifferent caſe the Court ſhall never n T hat pls 
you is larger then the Town: to dekeat a e 
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Powell verſ. 2 Nevill ver T Sherley = Scot verſ.ꝰ 


Winde. Yarwood. Underhill. Lawes. 327 
Powell verſus Minde. ZZ. 3057 Caſe? | A 
| . : - | . — A '3 
| * an Attoꝛney bzought an Action of the Cale againſt winde foz theſe wozds; 3 Bnet: p8. 
; I have matter enough againſt him; foꝛ M. Hartley hath found fozgery and 2 2 
he - 


can pꝛove it againſt him, Upon iſſue not guilty, and found foz the Plainciff, 
could have no Judgment, | 


FS, 


John Nevil verſus Yarwood. Information, 
Tr. 18 Jac. 


ow Nevil exhibited an Jnfozmaton againſt Yarwood, fox uſing the trade of a 3 Pa DD 

Baker againſt the Statute of 5. The Defendant by Henden @erjeant pleadey 4 2.1. Tye 1 
that this uſage of the trade was in ſuch a County, and that by the Statute 31 Eliz. 6 
it ought to be ſued and tried in the ſame County at the Nitarter-@eſſion oz Alliſe, 
and not in any wiſe out of the County. And the opinion of the Court was ſo. 


Sherley verſus Underhill, . Quart Inped. 
P. 18. ac. Rot. 2057. 


Eorge Sherley Baronet bꝛought a Quare Imped. againſt Underhill to pꝛeſent .- . Heater — 24 3 
G to the Uicarage of the Church of Nether Etington in Com. War. the trial . * 
was had by Niſi prius foz the Plaintiff, and Judgment was given by the Juſtices "I 
of Aſliʒe in theſe woꝛds, Ideo conceſſum eſt quod præd. Georgius recuperet verf. 
prefat. def. præſentationem ſuam ad Ecclefiam pred. & quod habeat breve Epiſcopo 

ad admittendum clericum ſuum ad Ecclefiam prædict. The Defentant bzoucht a 
Writ of Erro? reciting quia in Recordo, &c. inter Georgium Sherley mil. & Baro 
net. & præd. Underhill, 2, fc. Whereupon the Reco2v and pzoceevings were 
ſent into the Kings Bench, and a Pittitur entered upon the Roll here, and erroz 
aſſigned in the Kings Bench, And now Harris and Henden moved that the Recozy 
was not removed, becauſe the wait of erroz was Knight as well as Baronet, ſo not 
the ſame perſon, which the Court did agree. 

Then they moved that the Recozd of the Judgment might be amended accoꝛding 
to the wit, quod recuperet præſentationem ad vicarium Eccleſiæ predict. &c. 
which was alſo granted and amended accozdingly. Though it was objected, that 
the judgment was not given by his Court, but by the Juffices of Aſſize. 

Upon this Caſe was ſhewed two P2efidents, one M. 33 & 34 Eliz. in B. le Roy - 
between Tho, Wyld Plaintiff, and John Wheeler Defendant, aun the judgment was 
quod recuperet verſ. præfat. Thomam Wheeler, and it was amended in the Exche⸗ 
quer Chamber after a Writ of Erroz. And the like Hillar. 42 Eliz. between Ste- 
phany and John Morgan Wolfe, and the judgment was quod recuperet verſ. prefat. 
Morgan, and it was amended in another Term, 


Scot verſus Lame r. Debt. 


> bzought an Action of debt againſt Lawes Clerk, upon the Statute of 
| 21 H.8. the wit was præcipe Willielmo Lawes quod reddat nobis & Johanni 
Scot qui tam pro nobis, quam pro ſeipſo ſequitur 110 l. quas nobis & præfato Johanni 
debet, &c. and declares oz taking to farm 60 Acres of Land, and holding the ſame 
ſix moneths per quod Actio, &c. fo2 ſixty pound and further foꝛ taking to farm 
other Lands, and holding the ſame five moneths, per quod Actio, &c. fog fifty 
pound: the Defendant pleads quod ipſe non debet præſato Johanni qui tam &c. 
pred. one hundzed and ten pound, nec aliquem inde denarium in forma qua, &c. 
Whereupon 


V7 ew Es —— 


4 


— 


Hughs 2 71 
"Cale. 8 Caſe. 8 


— 


Whereupon iſſue, and the Jury found that the Defendant did owe thirty pound, 


and fo2 the reſt, quod non debet. Henden in arreſt of judgment tok two er- 


Prohibition. 


Ezectionei 


The Writ and Pan- 
nell amended.; 


ceptions. ' 
| br that the verdict expꝛeſles not foꝛ which Farm, noz:fo2 which of the moneths 
the thirty pound was due, {0 | | 

This exteption was not regarded by the Court, becauſe the demand and iſſue 
was foz one hundzed and ten pound in general, though it had been moze fozmal to 
have diſtinguiſhed better. | | 

The ſecond exception was, that the Dekendant hath not Anſweren the Mrit 
and Declaration; Foz the Plea ought to have been as the demand is, Quod ipſe 
non debet dicto Domino Regi, & præfecto Johanni qui tam, &c. which the Court 
regarded the rather becauſe the Statute of Jeoffails excepts penal Statutes. Z 


Ir Thomas Hughs of Grayes-Ann pzaped a P2ohibicion by Henden Serjeant, 

becauſe he being of counſel with the Defendant in an Action upon the caſe,foz 
ſaying the Plaintiff had murthered three Childzen: whereunto the Defendant 
pleaded not guilty, And at the trial Hughs to extenuate the damages foz his Cli- 


ent, did urge and p2eſs the- Fact, to make the matter pꝛobable ſo far as might 


tend to the defamation of the Plaintiff, And Lecauſe it was in his pꝛofellion and 
pertinent to the god and ſafety ot his Cltent, though it were not virecly to the 
iſſue, a Pzohivition was granted, —*S 


= 
* 


Badham: Caſe. | 
Paſc. 14 Jac. Rot. 1014. 


ji» Ken firmæ, by Badham of the demiſe of Benjamin Crockley, foz land in 
 . Gloc. The Defendant pleads not guilty, and pzocels continued againſt the 
Jury, till a wit of Diſtringas cum octo talibus was awarded return. octabis H.1lar. 
47 Jac. at which day Richard Tripets of Derfly, was returned one of the Tales, 
and the Jury made default, whereupon a Diſtringas cum ſex talibus, was awarded 
retut. menſe Paſchæ. 18 Jac. And at. the return Richard Tripets was named as 
well in the wꝛit of Diſtringas as in the Panel Tales, and by that name was ſwozn 
with eleven moze, and verdict given foz the Plaintiff, . And upon exception taken 
the Court required pꝛof that it was the ſame perſon. And at laſt the under⸗ 
Sheriff of Glouc. that made the Return, but was now out of his Dftice (a new 
Sheriff being choſen ) toward the end of Mic. Term 18 Jac. depoſed in Court, 
that he knew not the man, neither that he was one of the twelve that gave the 
verdict, but pet affirmed, that there was a Rich. Tipets of Derſly, in his Fre- 
Holders bok, but no Tripets; and, two other ſtrangers depoſed that they know 
Richard Tipets of Derſly, and that there was no Tripets there, and that Tipets 
was the man \wozn of the Jury, which they knew, becauſe they ſaw' him lwozn 
being about the Court by accident, and fome wziting was alſo ſhewed pꝛoving his 
name Tipets 3 whereupon by Oꝛder of Court, the Mrit and Panel was made 
Tipets, and judgment given foz the Plaintiff, foz damages only, fo; the term 
was ended. And the entry of che rule is in the bill of pleas of P. Brownloe, by 
Othogaire the ſecondary, 16 Novemb. 18. | 
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Nter comitem Clanrickard, and Frances 
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fendant to have a wait of ſeiſin befoze 3 W ee 11 


defeated, as to ſaving poſſeſſian,s : And therefoze. «new Superſedeas was awarded 
against tas 8 of rey 5 een - - | a 
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*Lombs againff-Robers Cocker, dun laid that tht "# 8 berg. 
Lambs ingendzed, faln and bzed * any one Tenement 1 02 living in the ſame — = 
Pariſh, although they belonged to ſeveral owners, they have been caſt, and reckoned ,-- 


together as it. they were but one ns, and the tenth oz Tythe⸗L amb of chem: fo 2 | 7 ; 


counted together have been paid foꝛ 

Hendea'p2aved « Þ4ohibirion, bocanſe/all — — 

right are triable at the ommon Law. Which was granted, Ans 
further of opinion, that the pꝛetenden Cuſtom was unreaſonable — — 

F6d by this mean it might fall out that ſome one might Have but —— 

that might be taken b. eee he chat had ren * 


Erifietdr Caſe; . 355 
Ja Thomas Ersfield conveyed to higet eldeſt ſon ( f ben he * i ein diunbe 
ric.) the Panoz of z County of foz term of 


life, the remainder coa younger ſon — his by a ſecond wife in fee, Boch the — 
thꝛen did bargain and ſell their ſeveral effates to dir Edward Sackvile, and the 
younger bzother was to have foz his remainder one thouland five hunmzen pound, 
whereof he received th2e hundzen pound in hand, and foz the reſt he hav taken aſs 
ſurance 3 and then he and his eldeſt bzother acknowledged a note of a Fine of che 

Wand befoze me, and then the elder bzother dien. Whereupon divers motions Notions for Pro- 
were made foꝛ the pꝛoce ding and ſtaying of the Nine, pro & contra. And J was 
of clear opinion that the Conuſee might pꝛoteen with his Fine, as againſt the 
younger bꝛother only, and take his w2it of Covenant accozvingly, - Foz che death 
of the other is no impediment 3 fo2 the cogniſance-of every one is as againſt him 
ſelf, and ſhall wozk fo2 fomuch: as he can paſs, And fo ſeveral, and actoving 

had 'paſſed, but that Hir Edward Sackvile was contented that —— 2 
ſhould have the Lands, paying certain Debts of the elder bzothers; 
agreement z (o the Fine was . by antrat, 
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I Armadoke, Wilſon, bꝛ wit: of — e R Stubs, 
and after verdict, and hy e at the Kar an. 18 Jac. had: NET 
5 and dehnen Amou amounting in the whole to-ſixten- pound, and bad a Capias ut- 

t. direed-t9 the Sheriff of Tork, ta take the ſaid Stubs in — foz the ſaid 
damnages's anpafter the ſame Term of St. Michael, one Ralph Stubs the pounger, 
bzought a wiit of Identitate nominis, unto the Juftices of this Ecurt, and had a Su- 


perſed. to the Sheriff to fozbear any erecution_againit the ſaid Ralph the younger. 
And the Court was often moved to maintain the wzit of Indentitate nominis. And 


divers pꝛeſſdents ſhewed in like wzits, brought in caſeof Nutlawzy, where one was 
taken upon a Cap. utlagat. foz another of the ſame name. vide Paſchæ 36 H. 6, Rot. 
42. per Johan. Skyers, de Northbury in Com. Somerſet Junior. ad ſecta. Ro & ſa 
temme & triel brieſe, de Indentitate Nominis, directed to the Judges; and Sureties 
put in by the ſaid Skiers, qui manuceper. corpus pro corpore. And iſſue taken by the 
Attoꝛney⸗General, quod le defend. eſt cad. perſona & _ facias agard, & verdict 
quod non ef} eadem perſona, And judgment thereupon, in hæc verba. Ideo conſi. 


eſt quod præd. Johannes Skicrs de Northbury junior, de utlagat. prædict. fit quiet.&c. 
e ea occaſione non moleſtetur in aliquo nec gravetur, proviſo ſemper quod ad cap. præd. 
I. S. de N. Senior tanquam utlagat procedatur cum eſſectu, &c. The like pꝛeſident in 


Mich. 20 H. 7. Rot. 137. upon a Cap. utlagat. Tho. Fuller adverſus Arey & Apres, iſſue 
taken by James Hobart, then the Kings Attoznep⸗General, quod eſt cadem perſona, 
and'verdict (as befoze) againſt the King, and the like judgment, The like in Mich. 
3 . 4. Rot. 214. anda wit awarded to theSheriff of London, to. enquire fi cadem 
perſons, whichdjd return, that he is not the ſame perſon, and judgment as in the frſt. 
And notwithitanding theſe Pꝛeſidents, the Court was of. opinion that the wait in 
the pzincipal caſe, and the Superſed. thereupon was not warranted, but that the 
Defendant Stubs, the younger might have his Action of falle impziſonment ; Foz 
that the Defendant, being named Ralph Stubs, without addition, ſhall never be 
accounted the younger, but always the elder of the two of that name. Neverthe- 
leſs foz avoiding of duplicity of ſuits, it was oꝛdercd the Defendant Wilſon ſhould 
appear to the ſcir. fac. upon the Indentitate nominis, and pleat to go to trial, and 
ff:upsn trial he was found to be the ſame man, then the monep remaining with 
the Sheriff to be delivered to Wilſon, vel contra fi, &c. Th 
he 
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Clark verſ. ? Hanſon vel. be 
Gilbert. F Noreli iffe. 1 8 1 


The Court did take a great difference bande: the caſes of the Outlawzy, any | 
the pincipal caſe being only at the Plainciffs ſult, and not at the Kings, as in | 
every Dutlawzy the King is intereſfed, and of which paincipal caſe no p2elident 
was, 02 could be ſhewed. Vide Long. 5 E.'4. fol. 84. 
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Cleark verſus Gilbert. x A Caſe, hs 


Oddard Cleark bzouxche an Action upon the ule againſt Gilbert ko) west 
G? theſe wozds: 3 Thou arc à Thief, and hatt ſtoln t — 4606 of my furze 
and upon not guilty, a vervic was found tus the PPlainttf« 8 
Ser jeant Hitcham, chat cheſe wo2ds bear no _—_ becauſe” the farce mi ight be 
fanding and fetlev anv rarriev away by the Plaintiff,. and o no felony. 

And Arhow of'councel foz the Plaintiff urged; that it ſhall be underffov rather 
of furze felled than ſtanding, and alſo the words are fs coupled, that the latter are 
not made n reaſon nt the fozmer, but either of them a viking ſentence ſkanding of 
it felfz And lo che wozy Thief is ſufficient alone. And to that purpole cite ( as "4 
he laid) divers caſes all in B. R. one betwern Minors and Lightford 4 Jac.” and - 
another between Efre aun Ounſtram 7 Jac- and austher between” Turner aun Cam- A 

on 13 Jac. but he relied chtefip upon a Reto which was ewe N We 
nxs Bench between Kelham and Macy. where the wozds were; 
— Foz thod halt ſtoln my Con : a was given f 
| ll-which norhuthäkenptng che Court here Avers motions and veba try le 
judgment againſt the Plainciff, Foz as to the firſt point it hath been 2 — ru 
That it is alt one in common ſenſe and acceptance, whether it be (And) thon 
haſt ſtoln, oz (Im) thou haſt ſtoln. And in the cafe of 'Ketharn 2 - 
nien the Law to be ſo, excepc there were ſome further wozws of x : 
Con in my Barn, m the like. Foz otherwife in wozvs Tos 

moze £aſie tenſe, anv fartheſt from the moze hairions charge thaff n "Ant 
tering we have given judgment beloꝛe ſupra,between Coote and 

the Plainciff, un vebace where che wozds were; 8 
ne Cres. 


2 


Hanſon 2nd Naehe 1 23-65 debt. 
Hill. e 2861. MI 


poke Plaincid, and Norclitfe Defenvant, lu an Acton of bebe the Place Ns. 
= declares upon a Leaſe foz years mave by him to che Defendant, refervin | 

Rents, and foz the Kent behind the Action is bzought, che Defendanc plears th 

the leaſe in the Count mentioned, was made by Jnventure, relerving che Renc 

prout and with condition,: that if the Rent de behind, then che'Leaſe to be void, 

and doth-alledge a default of payment of the Rene, and ſo the Leaſe vererminev. 

The-Plaintiff demurreth in Law, and it was teſolved by the Court that chis Demand. 

Leaſe is not void withouc a demand,” which therefoze the Defenvant ſbould 

laid actually : And foz want of it, his Plea was ht; And ſo it is at the « 

dion of the lTefſoz, and his heir to continue, o: avoly the Leaſe in fuch caſe, 


Am phuiſt and reiner: : "_—_ mn 8 A 
Paſch. 19 Jac. Rot. 2048.” » Vs — 5 I , 


Ve fame Caſe between Amphurſi and Palmer, has in like fort ben: bo 4 
T the Rent is due without demand; nit the foxfeicure of the eſtatt, 3 dy Demand. 1 8.5/4 


Entry, not by avoiding upon condition is given either ko Ldffs5'92 fox 1 
without due demand made, which mut oy erpzefip un in 7 © 
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Mich. 19 Jacobi Regis Rotulo. 363. 


1 N an Ejectione Firmæ by againſt 


The Caſe as to one great Point was thus. 

Mackwilliams the husband, makes a Feoffment of the Panoz of Bathorne, to 
Osborne, to the uſe of himſelf and his wife, and the heirs males of their two bodies, 
the remainder to the heirs males of the body of the husband, the remainder to the 
heirs of their two bodies, the remainder in Fee unto the husband. 8 
They have iſſue. a ſon and a daughter, the husband dieth; The ſon maketh a 
Leaſe by Jndencure to begin after the death of the mother, rendzing a Rent; and 
then by agreement levies a Fine, with pꝛoclamations to the uſe of himlelf in fee, 
and. dieth without iſſue : The mother by aſſent of che daughter and her husband, 
ſuffers a common Recovery, in which the daughter and her husband came in as 
Uoucheesz The uſe of which Recovery is to the uſe of the mother foz life, the re- 
mainder to the daughter and her husband in tail, the remainder in fee to the daught. 
The mother dieth. : | | | | 

The Nueſtion is, Whether this Leaſe of the ſon, under whom che Plaintiff 
claims, be god againſt the daughter and her husband, under whom che Defendant 
And it was adjudged fo2 the Defendant by the opinions (upon ſolemn argument) 
af Ince Jougs —_— Hutton, _ = = — — — was of — 

t the Fine o ſon, though in t e of the mother, ( befoze whom he dier 
3 Tue )- ſhould bind the dau and all claiming under her. 
_ Now firlf it is to be obſerved, that the effate tail to the husband and the wite, 
and the heirs males of their two bodies, after the death of the husband was whollp 
in the wife at the time of the fine levied, though the wife were within the Statute 
of 11 H. 7. Then the remainder tothe heirs males of the body of the father, was 

indeed in the ſon, at the time of his fine levied, but both thoſe effaces tail were 

extinct when the ton and the mother were dead: So the Leaſe.could not ſfand by 
thoſe eſtates : Then next ſucceeded the remainder to the heirs of the bodies of the 
husband and wife, which after the death of the Husband was wholly veſted in the 


wife, to which both the ſon and the daughter were inheritable, being bzother and 


Now the Queſtion is, Whether the fine of the bzother, (being the firſt iſſue of 
this intail) levied in the life of his mother, (who was ſole tenant of that in tail, 
and did ſurvive him) ſhall bar his ſiſter, to whom the Land ſo intailed deſcends 
immediately from her mother. | - FUN 
And we held that it ſhould not. 3 1 
In che argument of this cauſe J ſaid, that he that will make a. god conſtruction 
of the Statute of 32 Hen: 8. muſt make it upon a joynt conſideration and confe- 
rence of the Statute of 4 H. 7. and it together, The firſt being the Text, and the 


N other but a Paraphzaſe in a few moze wozds, but little differing in ſubſtance; foz 


he that ſhall obſerve the ſtrongeſt caſes that have been ruled, of giving oz binding, 
barring, extinguiſhing, oz diſcharging ( to. ule all the wozds) of intails, by-fines 
with pꝛoclamations ſince 32 H. 8. ſhall find that the ſame caſes ought to have 
been ſo ruled upon the Statute. of 4 H. 7. though the other of 32 H. 8. had never 
been made; Eut becauſe intails were ſo beloved, and had reigned ſo long, it was 
wiſely done of the Judges not to lanch the Soꝛe to deep of themſelves, but to have 
the Parliament authoꝛs of ſo liberal an expoſition as 4 H. 7. required, and would 


well have bozn. And thetefoze, 32 H. 8. makes all fines, as well befoze as af- 


ter, levied accozding to 4 H. 7. to · be of one and the ſame force and effect. So 
the fines upon 4. are, ab initio, as ſtrong againſt intails, as 32% And in two 
caſes the Statute of 32 H. 8. ſeemed to weaken the Statute of 4 H. 7. In the caſe 
of fine by tenant in tail by Act of Parliament, and tenant in tail with reverſion in 
the Crown, Foz P. 28 H. 8. Fine by tenant in tail, the reverſion in the Crown, 


bound the iſſue by 4 H. 7. and 32 H. 8. pzovides that the ſame Statute ſhall not 
| Ris extend 


Thos 


8 


Mackwilliaws 8 


extend to Fines levied by tenant in tail, the reverſion in the Crown, but that the 


ſame ſhall be of the like fozce as they ſhould have been, if that Act han not been 
made, which amended not their cale; whereupon in Staffords caſe, the Judges des 


viled to help that flip by a very oblique and indirect ffrain upon the Statue of 


34 H. 8. of common Recoveries, whereby it was pꝛovided that no common Recovery 
in that caſe ſhould bind the iſlue, but char he might enter after the death of the 
tenant in tail, che ſaid Recovery, oꝛ any other thing done oꝛ ſuffered, by oz againſt 
any ſuch tenant in tail, to the contrary notwithſtanding, Co. Ib. 8. 78. Staffords 
caſe, and Notley's caſe... #64772 | | 

All perſons are by 4 H. 7. concluded under the wozds Pꝛivies and Strangers to 
the Fine, and the Statute hath Savings fo; Strangers; but none foz Pzivies ; 
And therefoze the exception of Partes Fines, 8c. is given to all perſons not parties, 
no2 pꝛivies that is, only unto ſtrangers, | e, | TY 

The wozd, P2ivies, in the purview gk 4 H. 7. is the operative wozd, and con⸗ 
tains as much as the many wo}ds in 32 H. 8: And therefoze no man would have 
doubted upon that Lam, of Grants caſe, Archers caſe, 02 Zouches caſe, foz they 


are all pꝛivies to them that levy the fines, that is pꝛivy in eſtate and title to the 


intail ; foz pꝛivity in blood alone is nothing; and therefoze Cook lib: 3. Lincoln 
Colledge caſe, If a daughter of a tenant in tail levy a Fine, and then a ſon is 
bozn, pꝛoclamation ſhall not bind him; foz he is a ſtranger, and may as a 
ffranger , Partes ' nihil, 8&c: But in Archers caſe, where the and 
G1zandmother were tenants in ſpectal tail, and the Ozandfather dies, and the 
Father enters upon the Gzandmother, and levieth a Fine, and then the Father 
dieth, and after that the Gꝛandmother dies; J hold that the ſon is to be barred by 
his fathers Fine. Foz though in the Fozmedon he need not make himſelf heir 
in tail to his father, becauſe he was never ſeiſed, yet he muſt of neceſſity being a 
Lineal heir mention him, and muſt convey himſelf to the intail, by and thzough 
him; which is the reaſon given in this caſe of 18 Eliz. Dyer 351. that the Fine 
— the husband Tenant in ſpecial tail doth bind the iſſue though the Pother ſurs 
Wut now in Fines amongſt Collateral iſſues, and heirs among themſelves, 
which is the caſe now in queſtion, the caſe is not the ſame, but it receiveth diſtin⸗ 
ctton accozding to contingency ;- foz it is not neceſlary that the Collateral iſſue 
claiming by an intail, muff make mention of every Collateral iſſue inheritable bes 
foze him, as in the caſe-of Lineal anceſtors it is. | 
And-'therefoze make the caſe chat the father being Tenant in Tail to him, 
and the heirs males of his body Have iſſue thzee ſons , and . the ſecond ſon 
levp a Fine in the life of the facher, and then the father die without diſpoſing the 
eſtate. l | 1 5 * 2 8 8 
Firff, clearly the eldeſt ſon is not barred, becauſe he is not a Pꝛivp to his ſeconv 
bzother, though he be within the Nigour of the wo2ds 3. foꝛz he is heir to him that 
levied the Fine, and doth claim only by the intail; but above him, and not as 
heir, which is the meaning ok the Lam. 2 FF 
Then again, if the ſecond bꝛother vie without illue in the life of the elder, oz 
ok his iſſue, the third bzother ſhall ' claim this in tail after the death of the elder 
bother, notwithſtanding the Fine of the middle bzother, becauſe he doth claim 
immediately from his elder b2other, and need not to convey himlelf by noz make 
mention of his middle bzother, no not in his Pedegree- But if the elder bzother 
die without iſſue in the life of the middle bzother, oz his iſſue, without-diſpoſing 
the eſtate, and then they all die; now the third bzother and his iſſue ſhall be bar- 
red; fo2 though he may bzing his Formedon in Diſcender, and lay down. the in- 
tail, and then bzing it to his eldeſt bzother that was laſt ſeiſen, and make himſelf 
immedate heir unto him, without mention of the ſecond bzotherz yer the Tenant 
in the Formedon, may plead the fine of the middle bzother, and that he oz his iſſue 
did ſurvive the elder and his iſſue; foz by that it appears that the middle oz his 
illue were the perſons inheritable to che intail befoze the younger bother, in whom 
the title ok the intail hav been totallp, but foz the fine which bars him, me 
7 ole 


een 


re We pv 28; 


n 


Pa; Mckwilhams | 
Caſe. 


Brownlow. 


ES 
yer pg = 
3 


eee, N. 


— 
FF IBN TY IRE EI II” — 
— — oo — ——— — — 3 — 
* 2 


— — 


wy ! „ — 


| 
| 
| 
| 
| 


' 


Mich. 19 Jacobi e Rotulo. 363. 


1 an EjeQione Firmæ by . againſt 
The Caſe as to one great Point was thus. 

Mackwilliams the husband, makes a Feoffment of the Manoz of Bathorne, to 
Osborne, to the uſe of himſelf and his wife, and the heirs males of their two bodies, 
the.remainder to the heirs males of the body of the husband, the remainder to the 
heirs of their two bodies, the remainder in Fee unto the husband. 

They have iſſue. a ſon and a daughter, the husband diech 3 The ſon maketh a 
Leaſe. by Indenture to begin after the death of the mother, rendzing a Rent; and 
then by FE — levies a Fine, with pꝛoclamations to the uſe of himlelf in fee, 
and dieth without iſſue : The mother by aſſent of the daughter and her husband, 
ſuffers a common Recovery, in which the daughter and her husband came in as 
Uoucheesz The uſe of which Recovery is to the uſe of the mother foz life, the re- 
mafnder to the daughter and her husband in tail, the remainder in kee to the daught, 
The mother dieth. 

The Nueſtion is, Whether this Leaſe of the ſon, under whom che Plainciff 
N be god againſt the daughter and her husband, under whom the Defendant 
claims. 

And it was adjudged fo the Defendant by the opinions (upon ſolemn argument) 
of 4 Jones, Juſtice Hutton, and my ſelf; But Juſtice Winch was of opinion, 

he Fine of the ſon, chough in che life of the morher, Chelins whom he died 
— — iſe ) ſhould bind the dau _ M and all claiming under 

o firlt it is to be oblerved, that the effate tail to the — and the wike, 
and the heirs males of their two bodies, after the death or the husband was whollp 
in the wife at the time of the fine levied, though the wife were within che Scatnte 
of 11 H. 7. Then the remainder to the heirs males of the body of the father, was 


indeed in the ſon, at the time ok his fine levied, 2 emp ar Frenc 


extinct when the lon and the mother were dead: So the Leaſe.could not ſtand by 
thoſe eſtates : Then next ſucceeded the remainder to the heirs of the bodies of the 
hug band and wife, which after the death of the Pugband was wholly veſted in che 


wife, to which both the ſon and the daughter were inhericable, being bzother and 


ſiſter. 

Now the Queſtion is, Whether the fine of the bzother, (being the firſt iſſte of 
this intail) levied in the life of his mother, ( who was ſole tenant of that in tail, 
and did ſurvive him) ſhall bar his ſiſter, to whom the Land lo TT. deſcends 
. N from her mother. 

And we held that it ſhould not. 

In the argument of this cauſe J ſaid, that he that will make a god conſtruction 
of the Statute of 32 Hen: 8. muff make it upon a joynt conſideration and confe- 


; rence of the Statute of 4 H. 7. and it together, The firſt being the Text, and the 
other but a Paraphzaſe in a few moze woꝛds, but little differing in ſubſfance 3 foz 


he that ſhall obſerve the ſtrongeſt caſes that have been ruled, ok giving oz binding, 
barring; extinguiſhing, oz diſcharging ( to. uſe all the wozds ): of intails, by-fines 
with p2oclamations ſince 32 H. 8. ſhall find that the ſame caſes ought to have 
been ſo ruled upon the Statute of 4 H. 7. though the other of 32 H. 8. had never 


been made; Kut becauſe intails were ſo beloved, and had reigned ſo long, it was 


wr done of the Judges not td lanch the Soze to deep of themſelves, but to have 
wel ban arliament authoꝛs of ſo fiberal an expoſition as 4 H. 7; required, and would 
ve bozn. And thetefoze, 32 H. 8. makes all fines, as well befoze as af- 


0 i levied accozding to 4 H. 7- to- be of one and the ſame foꝛce and effect. ©o 


the fines upon 4®. are, ab initio; as ſtrong againft intails,..as 32% And in two 


caſes the Statute of 32 H. 8. ſeemed to weaken the Statute of 4 H. 7. In the caſe 


of fine by tenant in tail by Act of Parliament, and tenant in tail with reverſion in 
the Crown, Foz P. 28 H. 8. Fine by tenant in tail, the reverſion in the Crown, 


bound the iſlue by 4 H. 7. and 32 H. 8. pzovides chat the ſame Statute ſhall not 
extend 


2 


Mackwilliams 8 
Caf. 


extend to Fines levied by tenant in tail, the reverſon in the Cromn, but that the 


ſame ſhall be of the like kozce as they ſhould have been, ik that Act had not been 
made, which amended not their caſe ; whereupon in Staffords caſe; the Judges de- 


viled to help that flip by a very oblique and indirect ſtrain upon the Statue of : 


34 H. 8. of common Recoveries, whereby it was pzovided that no common Recovery 
in that caſe ſhould bind the illue, but thac he. might enter after the death of the 
tenant in tail, the ſaid Recovery,'oz any other thing done oz ſuffered, by oz againſt 
any ſuch tenant in tail, to che contrary” notwithſtanding, Co. lib. 8. 78. Staffords 


% . * 


caſe, and Notley's caſee. 


All perſons are by 4 H. 7. concluded under the wozds Pꝛivies and Strangers to h 
the Fine, and the Dtacuce hath Savings foz Strangers; but none foz Pꝛivies; 


And therefoze the exception of Partes Fines, 8c. is given to all perſons not parties, 


noz pꝛivies that is; only unto ſtrangers, Bo ; #7 7 3 
8: And therefoze no man would have 


The wozd, Pꝛivies, in the purview % 
doubted upon that Law, of Grants caſe, Archers caſe, 02 Zouches caſe, foz they 


tains as much as the many wojds in 32 


are all pꝛivies to them that levy the fines, that is pꝛivy in eſtate and title to the 


intail ; foz pꝛivity in blood alone is nothing; and therefoze Cook lib: 3. Lincoln 
Colledge caſe, If a daughter of a tenant in. tail levy a Fine, and then a ſon is 
bozn, pꝛoclamation ſhall not bind him; foz he is a ſtranger, aun may as a 
ranger, Partes nihil, 8c; But in Archers caſe, where the ndfather and 
G1andmother were tenants in ſpecial tail, and the Gzandfather dies, and the 
Father enters upon the Gzandmother, and levieth a Fine; and then the Father 


dieth, and after that the Gzandmother dies; J hold that the ſon is to be barred by 


his fathers Fine. Foz though in the Fozmedon he need not make himſelf heir 
in tail to his father, becauſe he was never ſeiſed, pet he mult of neceſſity being a 
Lineal- heir mention him; and muſt convey himſelf to the intail, by and thzough 
him; which is the reaſon given in this caſe of 18 Eliz. Dyer 351. that the Fine 
— the husband Tenant in ſpecial tail doth bind the iſſue though the other ſurs 
But now in Fines amongft Collateral iſſues, and heirs among themſelves, 
which is the caſe nom in queſtion, the-caſe is not the ſame, but it receiveth diſtin⸗ 
con accozding to contingency ;- fo2 it is not neceſſary. that the Collateral iſſue 
claiming by an intail, muſt make mention of every Collateral iſſue inheritable bes 
foze him, as in the caſe-of Lineal anceſtozs it is. . | 
And 'therefoze make the caſe that the father being Tenant in Tail co him, 
and the heirs males of his body have iſſue thzee ſons , and the ſecond ſon 
levy a Fine in the life of the facher, and then the father die without diſpoſing the 
eſtate. ” 8 | 9 8 * 8 . ; 
Firff, clearly the eldeſt ſon is not barred, becauſe he is not a Pꝛivy to his ſecond 
bother, though he be within the Nigour of the wo2ds 3. fox he is heir to him that 
levied the Fine, and doth claim only by the intail 3 but above him, and not as 
heir, which is the meaning of the Law. | | 27 
Then again, if the ſecond bzother die without illue in the life of the elder, oz 
ok his iſſue, the third bzother ſhall ! claim this in tail after the death of the elder 
bzother, notwichſtanding the Fine of the middle bzother, becauſe he doth claim 
immediately from his elder bꝛother, and need not to convey himſelf by noꝛ make 
mention of his middle bzother, no not in his Pedegree- But if the elder bzother 


die without iſſue in the life of the middle bzother, oz his iflue, wichout-diſpoſing 


the eſtate, and then they all die; now the third bzother and his ilſue ſhall be bar- 

red; fo2 though he may bzing his Formedon in Diſcender, and lay damn the in- 
tail, and then bzing it to his eldeſt bzother that was laſt ſeiſen, and make himſelf 
immedate heir unto him, without mention of the ſecond bzotherz pet the Tenant 
in the Formedon, may plead the fine of the middle bother, and that he oz his iſſue 
did ſitrvive the elder and his iſſue; foz by that it appears that the middle oz his 
iſſue were the perſons inheritable to the intail befoze the younger bꝛother, in whom 
the title ok the intail hav been totally, but foz the fine which bars him, — 
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whole tn tail, as well e his pounger — as againſt bis own r ilue; 257 


which it appears that the fine bars, oz bars not the younger bother, by Contin- 


genry of ſurvivoz, oz not kurvivoz of either party.  Whereof the reaſon is, That 
if after the fine of the ſeconag bother, the eldeſt had dien without iſſue, and the 
father hav viev, the whole Tail had been bound againſt all the bzethzen tn the ſame 


manner as it were upon a fine agninſt the bzethzen in Fee-fimple. 


And (nveed the ſcope of the Statute-4 H. 7. and 32 i. 8. is to make fines with 
lamation, bar as amply tu tails, as in Fee-ſimples, 
Eut in all theſe caſes though their fines bind thele pzivies, yet ſtrangers may 


fave chemlelves and their right by the Plea, Partcs finis nlbil, bc. 


Aste that this difference between Lineal and Collateral heirs is well verified 
upon the ſame reaſon, 32 H. 8. Dyer 48. That if a man be ſeiſedof Lands in Fee- 
ſimple, and his eldeſt ſon be attainted of-Felony, and die in the life of his father 
wirhcur iſſue, the teconn bzocher ſhall immediately from che father; other⸗ 
= 2 _ bꝛother, oz hi ue ſurvive the fcher. 


Lord Sheffeild verſus Ratcliffe. 
13 Js Scace. Rot. 758. 


n= Mercurii poſt Feftum Sande Margarete 17 E. 2. John de malo Lacu, gabe 
ta Peter de malo Lacu, anv the heirs of his body the Caſtle and Panoz of 
ve. By many mean Deſcenta the Land came to Sir Ralph Bigod, January 

10. 6 10 5 1 8. Dir Ralph Bigod made a Feoffment to William Ewer and uthers, to 
the uſe of his laſt Mill and died, and the right of the Land, together with the — 
tatl, the uſe alſo after the Mill perfozmed, deſcended to ir Francis Bigod. 
December 10. 21 Hen. 8. Dir Francis Bigod made a Fedffment to John Conyers 
and others, to the uſe of himſelf and Katharine his wife, and the heirs of their bo 


les, and they had ifſue Ralph-Bigod and Dorothy. 


Then the Statute of 26 H. 8. cap. 13. of foxfeiture fo2 Treaſon , is made, 
16 Mali 29 H. 8. Dir Francis Bigod was attainted of high Treaſon, 'commitced 
7. January 28 Hen. 8. and was executed, and Katharine ſurvived,: 3x H. 8. the 


- Attainder.of Sir Francis Bigod and his fozfeiture amongſt others is 


1 4 6 Eliz. Ralph Bigod, ſon of Francis and Katharine, was reſtozer in 


blood by Parliament, and nien without iflue, Dorothy married Roger Ratcliffe, and 
1 they have iſſue Francis Ratcliffe. 


Octob. E. 8 Eliz. Katharine died, and Francis Ratcliffe entered Aug. 11. 33 Eliz. 


rhe Office found foz the Queen. 


February 1. 34 Eliz. Francis Ratcliffe died, having iſſue Roger Ratcliffe. 

Apr. 28. 34 Eliz. the Queen by her Letters Patents of the ſame date, granted 
he ſame, cc. to Edmund Lod Sheffeild, and the heirs male of his body begotten, 
at the rent of 90 l. 18 s. 3 d. 

' | Roger Ratcliffe upon this whole caſe, ſued his Man. de droit in the Exchequer, 
and had. judgment foz him.  Whereupon a Wric of Erroz was bzought, And the 
SueTionds, whether this judgment ought to be affirmed oz reverſed. 

The Niteſtions are two. 

Fixlt,- Whether Francis Bigod, who had an eſtate in ſpecial tail in poſſeſſion, 
had alſo any right of rhe old incail left in him at that time of his attainder. Dz 
whether it were not in him, but in Abepance in reſpec of the Feoffment made 

him. 21 H. 8. And whether that right did accrue unto the King by the attainder 
- 3 Bigod, and the general Statute of 26 H. 8. cap. 13. 02 by the particular 

ic 
And Nam am of opinion, That there was a right of che old «ntail remaining in 
him, and that the Ring ought to have it, together with his eſtate tail ſpecial in 
polleſſion, freed and diſcharged thereof, as long as the eſtate in tail endures. 
| i the handling of this Point, I ſhall occaſionally ſpeak of rights of 2 
that 
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Apd "Jam" 'of opinibn 


And thieblp! ee cn 0 re ee vie, e- «tin; 
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tion are fervent paſſions. 
And J vo confeſs to Line Pꝛerogative to the Ni t of the Crown in my care any 
am, due by Path and Offfte 


vigilancy: And it is Nobile officium Judicis & 


to watch ſoz him, who wakes foꝛ us, ne quid detrimenti capiat Reſpublica. And if 


Charity begin at it ſelf, ſo'ought Juſtice t to do, 121 the Ling who granteth Juſtice 
to all, ſhould not be wanting to himſelf. - 

| Betauſe I vefire to be plain and clear in my t, J will make the Que⸗ 
ſtions as ſingle as is poſſible : Foz, multiplex i icpinctum parit confuſionem, & 
quæſtiones ſimpliciores eo lucidiores. 

Therefoze J will make the firſt Point a ſingle Queſtion (at the wort foz mp 
part) But this; Tenant in Tail, of Land in pollellion, makes a-Feoffment in 
Fee. The Queſtion is, 

Whether any right of intail remain in himſelf fill againſt his Feoffment, 
_= to what ends and uſes > and what he may do oz ſuffer- by fozce of . 
right. 

In this Queſtion pou ſes I do ſhun to take any exception to the validi 
Feoffment made, by Francis Bigod, às ceſtui que uſe in tail by the Statute 
and not then Tenant in tail in poſſeſſion, 

Pet notwithſtanding, taking the cauſe at the wolf, J am of opinion clearly that 
this Feoffment gives away all the eſtate che Tenant in tail Keulen had as concern⸗ 
ing himſelf, oz any benefit that he may receive, Eut as concerning his iſſue ins 
heritable to that in tail, and to him in the reverſion, and foz their god there rey 
matns {fill in him a right of that in tail, by fo2ce of the Statute of Weſt. 2. fop 
the god of thoſe that are ſaved by that Statute, againſt his alienation. 
Therekoze note firſt, that it is confeſſed on both ſides, that there is a ri 

maining oz their ule and god; but whether it be the Feoffoz himſelf, fle 
there be an heir to claim, oz in no perſon, but in the pꝛelervation ok 
which ſome term in Abeyance, oꝛ in Nubibus, is the Queſtion. 32 
pears, that that the pꝛetended exact enumeration of Rights, as ] 
nendi, percipiendi, poflidendi,Intrandi, recuperandi & fruendi was needleſs, Wh 
upon they would infer that this was no right, becauſe it was none of thole rights, 
and makes but muſter and noiſe,foz there is a right, and it is Jus recuperandi, when 
the time cometh, Kut where it is in the mean time till the perſon inheritable 
appear, that may put this right in execution and pzactice, which the Feoffoz can- 
not do againff his own Feoftment, is the only Nueſfion ; And upon thts pꝛetended 
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ine be levied of fuch 3 Fin 1 jure Lo nullus, ; halt have 
Pf wy power to alien oz levy a Fine. Put though neither Fine noz 
FER 2 yet they ſhall be voidable, not as befoze, when they bound ab- 

Ss and Donoꝛs. 

Do that it appears; that whereas befo2e this Statute, the Feollees had abſolute 
to alien after iſſue, and finally and totally, and in a ſoꝛt ＋ being 
a ſozt not againſt any rules of poſitive Law, to bar to all purpoſes almell againit 
his iſſue and 2 giver, as againſt himſelf; Now, that verp power of alienation 
911 againit himſelf,” is reſtrained aud weakned, to do that that finally 


hall bar his ifine,oz the giver expzeſiy,and him in che remainder, by equity, though 

he may fill viſturb and diſcontinue it againſt them by @gpoſitions, whic the Dta- 

rute hath received, which as Littleton ſaith, Ch. 71. Diſcont. reaſsning out of 

The Writ, - which ſaith, a Tort luy de force, is a wong and w2ongful. 5 80 
that whatſoever conduceth to recovery of the iſſue, oz the giver, he is af a 5k of 
is power, that he had befo2e to. bar it. 

. So upon this Statute, I realon thus. A Tenant in Tail hath the whole eſtate 
in Tail, and all the right of it in himſelf, and may finallp and totally bar it, as 
well againſt his iſſue as againſt himſelf by a common recovery, notwichſtanding 
this Statute, but by a Feoffment oz Fine he could not by reaſon of this Sta⸗ 
tute. 

And therefoze „ that chief and meer right, ſummum oz merum jus in tail 
which though it be diſcontinued, is not barred by the Feoffment ) remained 
where it was not aliened, (ſc.) not made alienum; — it is not in his power, by 
that kind of conveyance, and a non poſſe ad non eſſe ſequitur argumentum neceſſarie 
negative, though not affirmative 3 that which cannot be done, is not done; fo that 
the argument ſfauds thus; What the Tenant in tail had, and hach not parted 
withall, remaineth in him fill; but the main right in tail he had, and hath not 
parted withall 3 therefoze it remaining in him fill. Foꝛ Qui non habet poteſta- 
tem alienandi, habet neceſſitatem retinendi. If you ſay he bath parted with all, 
J pꝛove he hath not, becauſe the Stat. hath taken from him che power to do it bp 
fine oz fcoffment 3 only, Finis ipſo jure fit nullus, which befo2e he could have 200 
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his 17 5 in mo Land, * — is y zom to! 1 if Jardx 
rents and ſervices,” in all which it differs from the other Caſe, and te 
no other but a caution and pꝛopoztion of Lam, that as the Veuant is to be made 
atqquainted when the Lozv aliens the Seigniozy, ſo the Lowd i ist fo be bers 
*quainted when the Tenant aliens his'tenancy, and all a that he 
map have no after-reckonings with his new and old tenant,” when the Land — 
ſhould pield it is gone. And when notice is given, and the Areearages paiy, the 
Avow?y vanitheth, by 
Now foz the heir in tail, claiming from his Antettoz after his Feoffment by | 9 
veſcent from him, thereby allowing a right to remain in him againſt his Feoff- "I 
ment, the Caſe is the moze obſcure, becauſe during the life of x e Feoffoz, there 4 
can be no motion of that right, neither by the Feoffoz, who hath barred himſelf, 
no2 his iſſue, becauſe the right is not pet delcenden: yet let me put a caſe upon 
the Statute 11 H. 7. upon the opinion ok Montague Chief Juffice, that if a wife 
Tenant in tail Joyntreſs make a Feoffment, the perſon to whom the Land 
ſhall belong after her death ſhall enter, and hold it accozding-to his right. Now 
till ſuch entry the diſcontinuance remaineth,. and the Avow2y ſhall be upon her. 
But when the iſlue enters he is in as heir in tail & quali by deſcent, even in the 
life of the Tenant in tail of the very ſame eſtate, and right in tail that was in the 
—2 by fozce of the Act of Parliament; And therefoze the Avow2y ſhall be upon 
im. 
Wut now generally, when the Tenant in Tail hath made a Feoffment, any 
dies, his heir ſhall bzing a Fozmedon in delcender, and ſhall ſay in his Count 
Deſcendit jus from that Anceſtoꝛ to him, as heir, per ſormam doni. And the 
Anſwer to the Dbjection is allo imperfect, to ſay that the Deſcendit jus is but as 
much as Devenit j jus, fo2 that is to confound pꝛopꝛiety of phꝛale, and diffi &on of 
cales, which in wzits and counts eſpecially is moſt apt and curious: to ſay 
Devenit jus, is a wozd common in caſes of Deſcent oz Reverter oz 1 der, and 
may ſerve common people in o2dinary ſpeech, as in this-very Statute is ſaid, chat 
80 ffate ſhall remain to the iſſue after the death of his Anceftozs, oz reverc to the 
ono. 
And when vou ſpeak of Writs, Devenit jus will ſerve no Writ 02 Count of 
Fozmedon one oz other. And any other fozm impꝛoper will abate the Writ, It | 
is true that regularly a Feoffment bars the Feoffoyx of all pꝛelent rights, yea, and . 
of all after rights and poſſibilities ariſing to the fame parties by Canſes 27 = a 
* r eo 
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is ſtate 745 ) the 
is not barred but Manſels caſe is 
— cited, and allowed foz a bar to thee ſeveral intails, by one recovery wich a 


double voucher, 
And this is the Jus extinguendi which = of befoze, whe he could not ers 


tinguilh noz diſcharge, if it were not in aud his power 
"Fav. cher — 2 is no cauſe to frame — - "1 0 in vain, 


which 7 — not, -no2 admits, but in cale of necellity; as in vacations of 
XKithops, Parſons, aud the like, 03 Remainders to right heirs upon Free holds. 
Abeyances are not allowed but where the oziginal creation of eſtates requires 
78 WM hem » 02 where the ene ok eſtates, and cales do in congruity require 
+ ' or Y them. 

yy Ap foz the Firſt. 

4" In the Cale of ſingle Corporations, Xithoys Deans,Parſoos and the like,which 
mult die, and leave a vacuum of Freehold, oz a Remainder to the heirs of I. S. pet 
living with pꝛoviſion fo2 the pꝛelent Freehold, 

Oz ſecondly in Caſes of Congruity, it a man have given warranty, and die 
| | without heirs, his heir may be vouched in utero Matris; But if there be an heir in 
1 Eſſe, he ſhall be vouched, 38 E. 3. 29. And a Uouchee may take and plead a Re- 

iT leaſe quaſi tenens; Littleton, cap. Releaſes, 02 map levp a Fine to the Demandant 
1 of the? Landin Queſtion. But foꝛ States that are ok t own Pature, in their 
| ; oꝛiginal perfect and intire, (as this is) the Law permits not vain affected abey⸗ 
1 ances, 92 fictions, by the voluntary Act of the party, that ſerve to no god, as this, 
i WE} which ſhould be to p2eſerve a right to ſerve the heir and to defraud the Bing; which 

wml 1 is one of the p2incipal reaſons which moved the — of 27 H. 8. to confound 


1 uſes into polleſlions, uſes being but a kind of abeyance and ſhift to keep the pꝛolits 
1 to the ceſtui que uſe, and to defraud the King andLozds of their Clcheats, any them 
V8 chat have right to vemand of their Actions. 

Littleton was confounded in himſelf chat made an Abepante of a gan 
0 


6-26 


'of Tomi ſtatum fates dias made it but an n etce fo tte whirh e convennen 

in Watlfin#hatns fafe by the Judges. ' 163013, eee p 
And atxain although Fictions may take pare atong common perſons;:-pe! E 
Ving is not to be anſwered,bound noz defeated 3 zerefe 

will not be bound in his Neverũon oz Remat! 
© common Recovery, 6 E. 3. 56. Marranty C 
true and actual Allets; 02 by 0 e 
Alton Mag oops DG 7 ien 
2 
in 'as at the belt. It you: haue 
the gov of the iſſue, he King will (alſo fz 6s gw! w! g 
thing rs at the beſt foz himſelf, The mings Tenant pz 

2e induttion dies,” . n robot new; hot 

hole rig n 7 1 2 TH 

3 E. 6. Dyer 68. Stringfellow ued an tent upon a — CR Again unk 
one Brownſop; The Sheritf of Bedfordſhire extended! the Land; and pꝛaiſed che 
gods, and ſeiſed them in the Kings hands; Kur beldze Liberate, an Exc q 
_ foz the debt of a hundzed pound of: the Kings:ro — m Brown 

Sheriff; who returned upon the wit this ſpect; 1 matter intorth 
quer, 6nd chat he made the ſame return into che Ct Hhanctry.'u 138 
that there were no other gods, vet he was enfozcey nocwichſlenving the Cuffory: 
of Law, to ſerve the Ming. 5 

So the Cale of Sit Edward Cook; in the Court of Wards, Str Chriſiopher Hat- _ 
ton made a'Conveyance to the uſe of himſelf foy life, the Nemainder to Sir Wil- 
liam Hatton, alias Newport in tail, which clauſe of Revocation 3 and after berame 
indebted to the uten. It was reſolved that the whole State of his land, thong 
not revoked, was ſubject to the debt by Common Law, without avermenc of frauds 
under the Inquiſition Que terras & tenementa habuit. * Trae FE 

Then follows the nert Queſtion, Whether ſuch a right of Fozmedon may be 
forfeited to the King by the Statute, ( foz by the Cammon Law it cannot be) o/ 
what rights of Entrp, o of Action in general may be foxfeiced by channels 
in nature ol Gꝛant, oz in nature of Extinguiſhment; -- 

It is objected in ponent, Firſt that rights were neither meant no mentiones Objeti, 
in the Statute of 26 H. 8 

Next, /becauſe the foxfeiture of intail effates, in poſſeſſion themlelves, was 
gained upon the people by Circumvention, without naming of them. And theres 
foe they thought it unſafe, to add oz name rights, leſt they ſhould have awaked 
the Parliament, any Y Law ſo gotten by art, would not be excenve beyond the f 
letter. * { f 

The wozds of the — 26 H. 8. cap. 1 3. are theſe, Be it Bec that every - 3 
Offender and Offenders; being hertafter lawfully convict,” of any manner of High 
Treaſon, by preſentment, confeſſion, vetdid or proceſs of Outlawry, according to the 
due courſe and cuſtom of the Common Laws of this Realm, ſhall loſe and forfeit to 
the Kings Highneſs, his Heirs and Sueceſſors, all ſucli Lands, Tenements, and He- 
reditaments , which any ſuch Offender or Offenders ſhall have, of any eſtate of 
Inheritance, in ufe or poſſeſſion, by any right, title; or means, within this Realri 
of England, or elſewhere, within any the Kings Dominions at the time of any ſuch 
treaſon committed, or any time after, ſaving to every perſon and pevſons; their 
heirs and ſucceſſors, õther then the Offenders in any treaſon theit Reirs and ſuc- 
ceſſors, and ſach- perſon and perſons, as claim to any their uſes, EN fuch right; 
title, intereſts, &c. which they ſhall have at the day of committing ſuch Treaſons, 
or at ye time before, in ala large and ample manner, as if this Ac ae never been had, 
or made- 

The ſpecial Act of 37 H. 8. being allo in this tale, is not reſtrained to any 
fozm of Attainder, as is 26 H. 8. And it hach the expꝛels wows of all 
Lands, Tenements, Rents, Reverſions, Remainders, Rights, Poſſeſſions, Entries, 
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Gonditions; ———— qualinatis aut nominis, which the * ne 
or any other to their uſe, had in Fee-ſimple, or Fee - tail, and he pe a ſavi wie 
ns end pro ifrom that kis attainder ſhall not prejudice fuch to whoſeuſe h 


"ho at of 53 8. 3. hap 36 ih us: Thar the Kings Mais | 
«nd Sur ſfers hal have as much benefit and advantage by-ſuchattain + Hetr 
us Rights, Entries, tries, Conditions, + 20 Poſlefſions, Remainders, —. all other 
things, as if it had been done by authority of Parliament and ſhall be judged and deem- 
3 ebm actual and rea rneſftens of — — FATS les, Goods, 
ES. | e and alt oth thingrafthe Offender —— | his Highne(s oi 
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RH 2aw-and Cquity, to make | the Jnhericanc r Churches, 

IH then the Tenant in tail of . And 10 ew plainly ehot the — 
Ir erden, —— „it did expeſly- create pay — — of infevis2 

F  holbing ; @bipping - 

; ever ſo extreamlp jealous, that ey jb yok the Law 2 25 E. 3. 2 

n any thing that wap: referving that as d peculiar to themſelves in Partia 

ment, in thele woꝛds thus. Becauſe many like cafes of Treaſons may — 

tarry 


i! 1 |  emancenindtthinlrof, It is accorded that if any ſuch happes, the Judges ſh 
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| And touching the wand Rights, though 26 K. . yah vot the wos Rights in 
the purview, yet it hath the wozd Rights exp2efly in the excluding of the Dffonderx 
y . his heirs, aut ot the ſaving, which was enough to awaken them. Kut befives 
Fit the ſpecial Ac of 31. hath all the ode, Rights, Poſſeſſions, Entries, and 
1171 ä Conditions £3p2clly in the purview, as hath been obſerver. - 
| ut on the cher fide, if a man would recriminate, judge: whether the Statute 
1 of Intails it ſelf div not gain-upon the King exemption from foꝛkeitures foz Trea- 
g's N fon, by general and cunning wozds. Foz there is no woad of Treaſon, noz wozd of 
1 any kind, but ouly Non habeant poteſtatem akenandi; as if they had ſought only 
Þ to ſave eftates tails from Gꝛants and Dales, 
1 ; Foz Edward the Firſt was t pzudent — 2 Prince, to have given 
mt aſſent to a lain Statute, that the eſtates which then wert ſubje-to fozfeicure of 
1 — tee, be exempted by a new name of Tail, being tn effect the ſame eftate 
Yi | | But now is is controvertey what Rights are made fozfeitable by thi ig Prat of 
| be 26 H. 8. o2 by the ſpecial Act of 31 H. S. o} by the general Statutes of 33 ki. S. 
S 7 And this is a point of great Conſ@eration, not fo much foz this — Li caſe, 
Ws as-fo2 the Fe of all fozfeiture of Nights, in all eaſes « Trealon whacſoeverz 
and upon all Dcacuces. 4 
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Statuten fo to the Raw, that their we d fo2 the Kings advan- 
— een, be on of: their tote, as in — Rights, — 
31 33 

And touching the other part of real actions, do vitinguih that if the Zrayto2, - 
od his heirs rlaiming as Heirs, be at the time of his attainder inticfley to a real 
Action t the Lands of a ffranger; that the Ring ſhall not have this right by foꝛ⸗ 
feituro ok Trtaton; ann ſo far goeth: the cauſe of the Marquels of Wincheſter, 
any ud further. 

Ans thetefoze they put thete two cafes in erat; * Tenant fn tail © rs a 
Feofmeac in Fee, and chen be actainced of Treaſon; this right | 
Delcenver agatnſt the Diſcontinuee; is not given to the Als oh 
him. {8 if Dilleiſoz- vie ſeiſed, and his heir in — the } 
tainted, the King Hall not have it; pet in Wallinghams caſe that 
in effect adjudgev contravy 3 fo - though in that caſe-Wyzr —— t oo Tall 
with Reverſion in the Crown chat mave the Feoffment : vet the Court in their 

t tok little hoy of thas rtaton, but made it the general cafe of a common 
Tenant in Tail, that makes a Feoffment, and then is attainted of Treaſon; that 
he harh/ftill a right remaining in him, which his hoirs muſt elaini-from him, by 
a Deſcetidic Jus,and therefoze hath power to foꝛzfeit it. And it is to be noted, that in 
the whole argument of that tale, ( though it were argued by great learned men on 
both ſides ) there was no man made touch neither at Ear, #92 at Bench, that ſuch 
& right could not de fozfeited, as now it is reſolved; which had made an end of the 
Nueſtion 3 koꝛ ic was in vatn to difpute, whether he Had a right oz no (which was 
made all the Queſtton) if he could not fozfeit ſuch a right, whether he had it * 
nut. 

And it is as worthy the noting, that the Pargueſs his caſe, which was within 
ten yolrs after, Foz Walſnghams Caſe was 15 Elizab. in the Exchequer, and 
the Marte ls his Caſe in the 25 Dhzab. in the Kings Wench ; They relied main- 
[p: upem u ſpecial reaſon of that. tale, which was a Writ sf Grroß 10 reverſe 
a Common Recoverp, whereto: the peoſon attainted, was intitüled, ag was pꝛe⸗ 
tended and which the Queen wand elaim by his: -Actainderz which they ave 
judge cleatly te could not habe; Werante it was an action of pzivity, w 
eould nöt de paſſed: with general wosds. And that they enen to be enter 
upon che Noll, ag the — of their Judgment, © their other reaſons , 
uſiv in rhe dileourle. of their Arguments, which u. 1. ently done: Fes they 
Wk à Tire ground fog their own judgmeut, d they not 22 pꝛelly croſs 
the K judgment, becaule the Lates becks upon which restons allo, 
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Rateliſfe. 
| Hough Connirln ven bythe Statute.of - 33. H. 8. vet Conditions of pzivity, 
b ng inherent in the perſon, are not to ic 
e ep ore — hay the King, as 


ELLA this as. though A differed-in my opinion from the Rule. of E 
Parqueſles caſe lly taken, — of a right of n the Rule of the 
attainted, to the Lands of a firanger, foz che reaſons there ſpoken of, ann ſome: 
n * theſe. That ſince a fozfeiture is a kind of grant, 
— — DG —— 4 —ů— that the Statute 

—— oe po; 8 


Tut now i any man ſuppoſe cn the ct of he Para, oz che Lat och 
warrant a general Concluſton, that no right of action of attainted is 
a hs — 6.6. 2 — and bean 

es, to the 


— is moꝛe —_ — to marry.» and reduce: —.— to — Sits 
ſeſſions , therefoze nothing wozſe then to ſever. them, ann therefoze as A do: 
allow that opinion in the Marqueſſes Caſe, and the : reaſons. foz it as befoze ;. 
So J am utterly of another mind in thoſe caſes, where by the fozfeiture, Right. 
of Action in the perſons attainted map come to the poſleſſion of. the Ning to con- 
firm it; o2 where it it goeth with the poſſeſſion that is fozfeited to the King, to 
eſtabliſh it, and can be otherwiſe of no ule, being kept from: the King, but to defeat 
and defraud the King foz the Benefit of the Perſon attainted, expꝛeſiy againſt the 
letter and whole ſcope of the Statute, that ſhuts. him out ok the Saving; and all 
25 o the-wozds ſhall wozk like to I. ittleton, Title Confirmation 331. The 

ifſeiſo2 gives Land by Deed without Livery to the Diſſeiſee being Tenant; this 
confirms the land and fate; and yet the wo2d, is land not right, give land, not con⸗ 


And therefoze J put this caſe foꝛ example which no man tan deny; that Tenant 
in tail diſcontinues, and the diſcontinue conveys the Land to the Bing, and then 
the Tenant in tail o2 his iſſue is attainted of Treaſon, the King thall have this right | 
to wozk by way of confirming his effate. - 

Eut J agree that if the diſcontinuee in that caſe did convey the Land unto 
the King but foz term of his life with the remainder over to a Stanger: and 
the Tenant in tail oz his iſſue were attainted, that though the King ſhould 
enjoy his eſtate confirmed, yet the Remainder ſhould lie open to the right ok in⸗ 
tail. 

Eut turn the caſe, that the Dilcontinuee- did.convey the Land to I. 8. to life, 
the Remainder to the Bing in Fee; and then the attainder had followed, the 
Kings ſtate is confirmed, and by conſequence: the eſtate of the Subject : foz 
life that ſuppoꝛts it cannot be impeached : Foz the fozfeicure is given to the 
King, and to no other but foz the Kings god: and that anſwereth my bother 
Huttons objection, that the right of the old intail might be larger then che pze- 
lent intail that was to be fozfeitev, and-therefoze ſhould not be intenden to be 
fozfeited , together with the eſtate in poſſeſſion ; foz the King ſhall have uſe of 
ſo much as concerns him, but it ſhall not be uſed foz the benefit of any other be⸗ 


ſides the King. -- Foz no forfeiture is given to, oz foz any other, neither ought any 


Fe of action to be given co the King, that map be. uſed againſt a ſtranger, — 
| again 
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queſtion 


meaning. 

Auv J hold plainly in this caſe, that as his Land'fn L is \difinclyany 
litterally given to the King, ſo the right is as directly and plainly tven 
of diſcharging the Land, as to the Rings efface of that an 
it was meant to be freed : And ſo the fate given unto the Kf ing engen by it. 
Foz now when the Lam ſaith, that the King: Hall have che Land, laving the 
right of all perſons, other then the Dffenders and their heirs, and ſuch as claim 
to their uſe It is plain that the eye of the Law-makers , was not only up- 
on the Lands in/ poſſeſſion , but alſo upon the rights to the ſame : The one, 
_ the Land in poſſeſſion, in point of giving, the other in point of ſaving, oz 
barring; 

The Land in poſſeſſion given, could be but in one, that is in the Offender, any 
ſo it was given. But right to the ſame Lands might be in ſundzy perſons, in the 
Difender, oz in his heirs, oz in Strangers. 

Now then the Law ſaith, that che King ſhall have the Lands, always ſaving 
the rights of Strangers. Eut without ſaving the right of the Offender oz his heirs, 
oz anyclaiming to their uſe ; which is as much as to fay, that the King ſhall have 
the Land, without ſaving, cc. o2 excluding, ec. oz freed oz diſcharged of the rights 
of the Dffender, oz his heirs, oꝛ againſt the Offender and his heirs in Fer, oz of 
Fee-tail, ſo if it had been ſaving to all ſtrangers all their rights, cc. and the (other 
then) which bzeaks the ſentence had been utterly omitted, the ſtrangers had been 
p20vided fo2, any the pzivies excluded 3 if che wozds Had been all in the 
that are divided in the purview and ſaving, it had been full, as to ſay, that the 
Difender ſhall fozfeic the Land againif him and his- heirs, — the ſaving to 
ſtrangers. And Aucupia verborum ſunt judice indigna. And therefore Where ic 
was ſaid, that the woꝛd of diſcharging the 1 right of the heir in tail, was a new in- 
vention, and that there was no wozd of barring 92 viſchargi the rights of the 
Offender, and his heirs in the Statute, as thereis in the of Fines, it is 
plainly miſtaken; foz it is the ſame ( joyning the purview and ſaving with the 
excluſion of rights of heirs together) with the word of diſcharging, as hath been 
ſaid, excepe we think that the ſame thing cannot be ſpoken but in the elf lame 
— 
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il = pan the King-by-fozce of theſe Dtatutes. Anv this ffands 
= 2 © . = the nes = Contrariorum contraria"eſt 


ter and meaning, and e —— gr W ng rr 
7 ent that gave the Land to the Ming, ſhauld leave n right to the-Traytoz'to 
8 Ay velx hi oi no orphan — 
(1 h is again? 


| fn 21 Ci 11 Ty exance, tht t — = n — 
L.LU ing of a e Skaͤtutes, e th to 33 cap. 20. Foz 
| 1 h wo2d, Rights, ſo hath 31 H. 8 
And it is agrerd on boch ſides, that che ven (igbes) in both Dcatutes voth 
not include e right o Attion ta the Land of Stangers, by an equity againſt the 
3 Kut if you ſhall. agree alſo that it ſhall not extend to old and fale rights 
hat the perlon 3 map have to the Kings Lands, howſoever the King hath 


; che. Land o2 the rights which the perſon attainted hath buried in his own Land 


which he doth fozfeit upon theſe Statutes; you open a wide dez to every perſon 
that purpoſeth Treaſon, to make p2oviſion befoze hand, that though you get ſome 
ſtate in his Land, yet he will have ſome ſecret right to fetch it away from you again, 
So that where the Statute. of Entails may be truly ſaid to be a real and perpetual 
Aſylum foz Traptoꝛs and Treaſon it ſelf, which Sanctuaries ceuld not be put foz 
the perſons of Traytozs- only; Do theſe Statutes that do lubject ſtates in tail to 
fozfeiture of Treaſon may be ſaid to kill Treaſon it ſelf, occidere ipſam proditio- 
nem. As the Tyzant was ſaid to kill Presbyterium when he tok away their livings, 
And conſequently this miſinterpꝛetation ſhall in effect build this tower of confuſion 3 


oz who feeth not how many deſperate perſons (as all Traytozs are / who fear 


not to hazard themſelves foz the compalling of their wicked ends, lo they may 
pꝛeſerve their Poſterity, and their Eſtates, to pzeſerve them in glozy that ought 
fo2 ever to be infamous ? and therefo2e this queſtion is pro aris & focis to treaſon- 
able deſigns. 

Jn god faith, nimium altercando veritas amittitur 3 And I find that when a man 
admits diſputation it lets in doubting, that the _— of the caſe needed not; 
Foz what is all this but where the Statute ſaith, That the perſon attainted ſhall 
fozfeit his Land entail to theKing and his Heirs, ſc. from and againſt the Dffender 
92 His heirs, It is ſaid he ſhall not do ſo, neither ſhall the King have it, but the 
Dffender and his heirs ſhall retain it; Any ſo the right expzeſly given and expꝛeliy 
contradicted, as to conſtrue volumus, id eſt nolumus. 

And now to give Anſwer by the way, to a Point ſfirred, with much aſſurance 
on the adverſe party which was thus: Katharine, the wife of Bigod during her 
time was ſeiſed of an eſtate ſubject to the Fozmedon ok the next heir upon the 
ancient entail, whereupon he might have recovered , and then he muſt have 


been ſeiſed of the old intail , which was paramount 'the * title, br — | 
ouly 


. 


r „„ — — 


no kahtent demantang, foz he muff dertand the old incafl, whic! 
"becauſe it was extinct by the Deatuce, and a nem, oz leis ſat 
5 eb i 'wies ew re is als, dels he 


2 5 
77 rite ſhall not be impeachen, leſt the K 1 NG therebp 
in, if it be ſaid, That though che right ſhauly faiv to be extinct b 
per that ſhould be only as to the King, becauſe the Land is 
charged of the title, and ſo there were uo defence fo2 the woman in 2 — 
medon. 

3 anſwer, That as to this Imagination of a Fozmedon, between the fon and the 
Tile, and a recovery upon that, and ſq to ſee how chat ſhould wozk upon the Kin 
title, to pzevent it upon the death of the woman, who could not defend her ſelf b 
the Kings title, though it be god. 

J aplver, and ſay firi}, that there is no ſuch point in the caſe, but the wives 
eſtates continues ſtill after her death, and it is a part of that latter efface and tail, 
_ is fozfeited. And whereby the King claims, and ſo it ſuppozts the Kings 
eltate. 

Touching the Point ok Remitter, it muff have two things, that is, an effacs 
in poſſeſſion, deſcended from K AT HARIN E to her ſon of her eſtate tail, ans 
to that mult be joyned a right of the ancient intail. 

Naw touching the fozfeiture of Lands in tail bekoze the Statute of 33 H. 8. 
ſcilicet, upon the Statute of 29 H. 8. 0231 H. 8. J am of opinion UK 
that che Land of Tenant in Tail ought to come to the King in an of 
Treaſon, upon the death of the perſon attainted without ce, lo as the heir 
in tail ſhall not inherit, notwithſtanding the opinion of Doughties caſe , chat 

the Land in tail ſhall deſcend, notwithſfanving the attainder, till the Statute 
of 33 H. 8. becauſe the blond is not cozrupted by the attainder. Se J holy 
that opinion that is called a Reſolution , to be but a matter of diſcourſe, and 
no point .of judgment, oz. pertinent to the judgment of that caſe, and to be 
erroneous. Foz it is plain, that Tenant in tail with reverſion in the Crown, if 
he be attainted, his blond is cozrupted, and his eſtate tail ceaſeth upon his death 
Vy and 
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the Offender 4 — ſhould neceive it Turing 18 life, — — 


n es che-Jing in pödeen. And tat is 8 ent ot 
D eſs $60 which rb: 


ee Val ngha! 


"rae is ings ns rhe 
4 TEELL * antes 2 224; 2 21 


wer; 1 an ao: | 
er Se: tetty — Ty * 


e 


removed without ſome Ceremouy of Law, as Office, Entry, execution upon d1 


ment, 92 the like. ES 
- And obſerve, that about this time the eftates tail were by the Statute of 33 K 8. 


made plainly liable to the Fines of Tenants in tail, as Fee-ſimples, and ſo by 


the Statute of 26 H. 8. the Tenant in Tail is made alſo to fozfeic the whole eſtate 
by Treaſon, as Tenant in Fee, And foz moze clearneſs of meaning; they only 
ſave the rights of ſtrangers, and exclude the heirs, as pꝛivies, even as the Statute 
of fines does; ſo as by the true meaning of 26 H. 8. neither Land noz Night in 
this caſe ſhould accrue to the heir, but both tu the king: And by conſequence there 
ſhould be no Remitter to the heir, in whom new poſleſlion and old right muſt meet 
to make a Kemitter. ; 

"And J reaſon this upon the Statute of 26 H. 8. that gives the forfeiture of tails ; 
That if the Statute of Weſtm. after the purview, that Tenant of Fee⸗ſimple con- 
dittonal , ſhould. have no power to alien, ſhould have ſubjopned a pzoviſo, That if 
they did commit reaſon, they ſhould have fozfeiced as they ſhould have done befoze 
the Dtatute, - Notwithſtanding J hold then, that as to the fozfeiture of Treaſon, 
it ſhould have remained ſubject to all purpoſes, AS befoze this Statute, a8 well to 
fo2feiture of eſtate, as to cozruption of. lud. 

How as that clauſe had not ſuffered the caſe to come within the Statute of 
welten. ſo this Statute of 26 H. 8. takes it out of the Law agatn, by the contrary 
means of that, whereby it was bought in, that is that whereas the Law did 
diſable him under the,wozd of reſtraint of alienation to bear its iſſue, and pet 
doth not give him power to cozrupt the blod, not foz any care ok him, oz of his 
blod, but becauſe that hav wꝛought expꝛellp againſt the end of the Law as is laid 


befoze 
Al the reaſon uſed in Doughties caſe is of no value; oz it is not the coꝛrup⸗ 
tion 
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tion of blod, that duch buing the Land co the Bing, fax (hen tegtrutten of bon 


would reſtoze the Land to the perſon attainten and his heirs, which it voth not 
though it be by Parliament „ as appears by all the Acts of 'reſtitucion-in-blod 
only, and in the very caſe by the reſtitution of ;hlov to Ralph Bigod by Parkiae 
Nee een 166 on 
Allo the Land is fozfeited by attainder ipſo facto, ſo that the Lozd-may enter by 
koꝛce of the fozfeicure which. gives the title againſt him loz the whole eſtate; o that 
the heir is involved-in him, and the deſcent interceyten and pꝛevented by the State 
given away by the fozfeicure, not by the cozruption ot blos. | 


2» 
» 


XEut now to the Point, which A make the third in this caſe.” Admit that an offics 3 Points 


were ſo xrquiſi in this tale, that hoch Land and Right ſhould deſtend 

fox want of OP 2 C | 

office. found, and that when office was found, both fate, u, and rigbt beiten 

in the Crown by koꝛce ol the @tacute. of 26 H. 8. and ot the attainder accoding 

the ſtate and right that the perſon attainted hav in it at the time ol his f 

And this is jult both foz the King, and Subject, that ſince the Bing title wagjuſt 
true, and ought by his Dfficers to have been pzomoved and found in due time; 


that che negligence:of his Officers, and perhaps. theix compact ann combination 
with the adverſe party ſhould defeat the Ning. Vigilantibus & non dormientibus jura 
ubyeniunt» is a Rule foz the Subject , But nullum tempus occurrit Regi, is the 
Kings Plea, except it be in ſome crifle, as uſurpation, and death upon his lapſe DX 
the like. And put the caſe that the Statute of 26 H. 8. had ſaid, that if a Tenant 
in tail of Lands be attainted:of Treaſon, chen upon office found the King fall 
have the Land; Would any man have doubted but that though the Attainder hay 
not given the land;pzeſently, but that it mult have deſcended to the heir till 2 
vet upon office found, the King ſhould have taken the Land from him; and this cliſe 
in 1 is in effec the lame; and in the very point the caſe, 3 E. 4. 25. 0. 
the Garl of Northumherlands cited in Nichols caſe 489. is thus: A man viſleiſeg 
the Kings Tenant, and the Diſleiſoz is attainted of Felony, and befoze Otfice the 
Diſleiſes entereth upon the Land ( as he may) nom clearly the Diſleiſee is remit⸗ 
ted. Then the Difice is found foz-the King, It is agr&@d in the bok, and now 
on both ſides, that the Remicter is defeated, and chat the poſſeſſion and Land is 
given to the King, as it was in the perſon atcainted, and the right remains to the 

iſleiſee to be purſued and recovered againſt the King, and fo epery man hath his 
due, and no wong done eicher to the King oz to the Subject 3 Foz the Kings:title 
was to the Land, by the Attainder, not by the Tffice, which did but find the title, 
not give it, and that was his due; and the Diſſeiſees-due was the Right that re⸗ 
mained to him, notwithſtanding the difleiſin, and the attainder, and the Office. And 


it is againſt reaſon,: that ſince the Dffice was deviſed by Law-foz an Authentical 


means, to bzing the King to Land by ſolemn matter of Necozd ſuitable to his 
Rexality, and foz- the ſafety of the Subject, that he ſhould not enter oz ſeiſe the 
Lands of the Subject upon ſurmiſes without matter of Recozd, that this ſhould be 
ſo bound to times, that if he kep not his inſtants, he ſhould loſe his Land foz ever: 
on the caſe of 3 E. 4. is much ſtronger then this caſe in queſtion ; foz there the 

fleiſoz might fozfeic the Land .( foz it was his) but the right was not his, but 
the Dilleiſ&s, whereas in the pꝛincipal caſs, Francis Bigod hath both poſſeſſion ann 
right as hath been p2oved, and ſo fozfeited both to the ing. 
And this caſe was heretofoze bzought to conſultation of all the Judges, 34 Eliz. 
Sir Edward Cook made the entry in wziting, which is extant, but without the 
parties names; the Copies whereof have been ſeen by us all; wherein the caſe 
being put (as hath been ſaid ) without names, the Nueſtion was made, whether 
Queen Elizabeth, oz the heir ſhould have the Land. And thzee great objections 
were made againſt the Queen, that now are. 

Firſt, that here the old right could not be fozfeitable to the Crown by the Statutt 
of. 26 H. 8. as was reſolved in the Parquels caſe. | 3 
. 2 e 2 Y p 2 Secondlp, 


it, as is the opinion in Doughties caſe, ayd.ſo —— — 4 162 E444 Ne, 


which if it had been clear foz him againſt the beit, as is confeſt, Jr is n trafen 
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1 Queſtion; 


1 Queſtion, 


Ment, and therekste could not 


the een that the fozmer judgment | 
reverſe 


' Secondly, that the — 8 not that righe by raden of hls Fool 


Thirdly, thar the hete was\ os by the veſrenc of the Land, andthe anclent 

meeting t n him, and the Tok of Plowden Nichols Cate 489. 
cited, that if the — convey to the King, and he grant it to the Wis 
tontinudz f62/ life, the remainder to the (ſue in tall, that when it tameth ra dim 
he Hall be remitten, and the Rings eſtate avolded. the Judges ung voce 


reſolved, that becauſe here was an acual effere in cuil in the yerfon attatntes ut the 
— ok his attainder, that that effate was plainly konte by the Dtotute or 
6 H 
, that of hm en Hy ery had Ven bound by che reti 
e 2 
r e make ig: 4 Nas a and when an eltate tance is 
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when this appears by Office, the illue io bail te barten wruirhs 
kanding rt mk gens mms Tre it differs from the Kale out of Plowder' bf 

Kemleer fd there th ancient rig fs ll Way mer inert; 
von this cale the Biſhop of Lincoln Low Keeper, and the Rod Les Nen 
—— having heard all the Arguments, gave J ent fo2 the King and 
then i e Exthequer uw » 

The Earl of Ormond: Caſe, = 

Carl of Ormond veceaſey, late Father to the Lv1d Dingwalls 1 des 
2 — 2281 ſufee 
Recovery, which was to the uſe of his laſt Wall, pie one 


wiking wave his © his aud and ſeal, vid declate that his futent aud meanit then 
the ſaiv Recovero2s and their heirs ſhould any ſefſey of the aid Wanoy4 
and Lands, to the uſe of himſelf ann the heirs males of his Buy - the 
to the uſe of the Lady Ellzabeth his daughter ( now the Lavy Fans ts 
the heirs of her Body, the'Remainder to the Right heirs of the laid — N 
after all this the ſaid Earl and his ſaid Recoverozs did make a t unt 
thiee perſons, 8c. and their heirs, and limited new ules, Twv of which Follves 
hap notice of the ſaid” fozmer uſes, and the third hav not notice * 2 
uris? Te 
. The Caſe confiffeth upon two pzincipal Queſtions. | 

The firſt Queſtion ; Whether the uſes limiten by the laid wich is 
Paud and Deal, and whereby the uſes in Nemainder in Tail be limited to che fil 
Lady, be revocable oz no. 

Foz if they be revocable at the will of the ſaid Earl, then he bath Anct trade > 
Revocation de Facto, by limiting other uſes, and ſo the ffate of the ſaid Lady de⸗ 
cermined 3 but if they be not revocable, then an eſtate in uſe in ol being Hes 
in the ſaid Lady, the caſe by way of admittance and ſuppolicivn will be 


thus. 

Ceſtuy que uſe in Tail to him, and to the heirs males of bis 15ody, ms 
mainder in Tail to his vanghter, the Remainver in Fee to the uſe of che vight 
heirs of the firſt Cefiuy que uſe + The ſaid firlt Ceſtuy que uſe and the Kecovevo 92 
do make a Feolfment in Fe over unto thꝛee perſons and their heirs and limit 
ules; Two of theſe Feoffees having notice, and the third having no notte of the 
| uſes, and the firſt Ceſtuy que uſe afterwards dies; Wherenpon, hv betone 

neſtion is. 

What Remedy the ſaid Ceſtuy que uſe in Remainder in Tail (which is the 
Lady Dingwall ) hath to revive her ſaiv ufe, and to reſtoze her to che fame, 


This Caſe was referred by the King cs che two Chief Juffices, Montague, 
mx 


es 


the Ladp 


But nevertheleſs, whenſoever he ſhall make any ſuch particular limitation oz 
diſpoſition of the ſaiduſes, whether it be by a laſt Will, oz otherwiſe by Deed oz 
waiting, as long as he appointeth that the Recoverozs which were charged wich 
the firſt uſes, ſhall ſtand ſeiſed to other uſes, and buildeth his new limitation of 
uſes upon that fozmer foundation, ( being in this caſe the Recovery ) and as an 
explanation ok his intention expzeſſeth uſes, as in this caſe he did by the ſaid wiit- 
ing, the laid uſes are always revocable, becauſe they are grounded upon the firſt 
aſſurance, namely the Recovery which was to the uſe of his Mill, which is always 
ſubject to change. - 

Secondly, The Recovero2s in this Caſe were ſeiſed to the uſe of his laſt Mill, 
which is not to be underſtod a.TeTament only, but to be extended unto any other 
voluntary Diſpoſition oꝛ Gzatuity wharloever,artdthe uſes limited to the ſaid Lady 
do not contradict the firſt limitation, (viz.) to the uſe of his Will oz fix the ſame, 
but rather ſtand as an Expoſition, how his meaning in particular ſhould be foz the 
time, and yet nevertheleſs ſtill ſubject to the change and alteration of his Will, 
and that is agreeable to fozmer Reſolutions in boks in like caſes, and alſo agreth 

with all the ſubſequent Acts of the ſaid Carl, | 

As concerning the ſecond Queſtion, the ſaid two Judges do agree in this, 

That upon the new uſes declared upon the laſt Feoffment by the Recoverozs any 
the Earl being Ceſtuy que uſe, the new Feoff&s cannot be ſeiſed but to the new 

uſes ; But yet the two Feoffees that had notice of the firſt uſe are bound to make 
recompence foy the wꝛongkul change of the old uſe, and becauſe that turns tothe be⸗ 
- nefit of the ſaid Earl, his eſfate may well be made anſwerable foz-it, But foz the 
other third part, which is in the third Feoffee, that had no notice, there is no re- 
medy at all, 
The Reaſon upon this latter Nueſtion is this, | 

Wecauſe the ſaid Carl was Oeſtuy que uſe in Tail to him, and to the heirs males 
of his body, and had the uſe of the Reminder in Fee-ſimple, he and his ſaid Re- 
covero2s had lawful power to alter and change his ſaid uſe in poſſeſſion, during the 


life of the ſaid Earl, and the 5 without pzejudice of any, and 
ſeeing that the ſaid Ceſtui que uſe, and his Keoverdas which are the owners of — 
ald 


\ 22 
\ ; Caſe. 


have diſpoſed of the ſame iy a Feollment, and have veclarey 
deb i Le che fome Feoftment, - there ts no remedy to revive the uſe of the laid 
courſe of Law; which muſt be by re-entry of the Recovero2s, which they 
»in this Caſe contrary to their own Feoffment z Eut pet foꝛ that a 
e e wer 

ſull recom ence fo2 the ſame, wi 
N Carls m nn. it _ to Ps 


Sound hindzed = iece to ſtand to the Kings award ): reci- 
ted . ol — that whey. it he inquired the opinion of ſome other 
of which Hutton was one * 4 eed with Montague. But the Earl 
of — A knew knew not of it, neither wer rned Councel heard to ſpeak befoze 
em, as they vid vefo2e the firſt 4. 40 the King in his award amongſt other 
thing | gave to the Lady Thzee Panods, ( ſve Panozs bring controverged upon 
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52] »- Abatement of Writs. T7 
:.. .FAmendinent, . ©. 

See K Writs. 

-* "E8cire facias. 1 
Formedon in Deſcender brought by Baron 


and Feme,muſi conclude to the Feme only, 


ar elſe it ſhall: abate, etherwiſe it is, in a 
Ceſſavit, Eſcheat. conſinili caſu, or Action 
of Waſte, brong by B. and Feme. 1. 

2 A Formedon in Bęverter, by R. and Feme, may 
conclude, and lay the right,cither in the Feme, alone, 
or in the B. and Feme, and ſhall not abate there- 

ore. I, 2. 

3 Where the Writ ſhall not abate, for variance 

from the Regiſter, ſo as it is equivalent. x, $1, 52. 
4 Where the Writ ſhall not abate, though defe. 
Rive in ſubſtance, becauſe warranted by late Prefi- 


den 


ment, and iſſue he joyned upon ane plea, and a De- 
murrer upon the ther, if the flue be found againſt 
the Plaintiff, the writ ſhall abate againſt both the De- 
fendants, withour ex4mining the Demurrer. 250. 
6 Ifa Lz. Inpedit he purchaſed againſt two, de- 

pending 8 former 
though the Plaintiff declare upon a new diſturbance 
yer the Writ ſhall abate, for the effect of the ſuit is 
ſtill for the ſame thing. the preſentation and there 
2 two writes depending againſt ane man. 137, 
7 Bat che Plaiatiff woy have as many . Impedit, 
as He Will, againſt ſeveral Perſons, 138. | 

8 Au Aſſiſe of Darrein preſentment :purchaſed, 
2 a Qu. Inpedit of the ſaid ayoidance ſhall 
abate. 184. : 


9 Every Writ abates 1 where it appears of the 


Plaintiffs own ſhewing, that he had no-cauſe of a&i- 
ON, 199, 217, 245. 


10 The whole Writ ſhall abate, where it appears 


of the Plaintiffs own ſhewing, thathe had no cauſe 


of action for part. 279. 


* * 5 — 4 4 -£ 4 » 
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ts. 84+ | | 
5 Ifxwo Defendants plead ſeveral pleas in abate- 


: Impedit againſt one of them, 


28 
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tlION, 15, I94s 2 : 
12 If on ing Town, not 
mentioned in the Original Writ, the Wri aſte 
n . eee r nne 
13 Where the variance of the Declaration fro: 
che Obligation ſhall Jbate the action of 
e 7 foo N 
14 A Writ brought again 
1 


bates by death of the chough 
129. 5172 


I5 Where the Parties own confeſſy are. ; 
tance, by implication ſhalf not Wh k on 1645 
1 — 


99. F 1 * ; 
16 Qu. Impedit — — abated, if the Incumbent 
and Patron be not hoth named. 199. 


Abeyance. 


1 After the death of 3B or Parfqn, 

hold is in Abeyance of Me 2532 er 
2 The act of the party cannot” pur the free-· hold 
in Abeyance. 153, 171. 

3 A leaſe for years, remainder to che right heirs of 
J. S. is void for this reaſon. 153. g Mer & -. 

4 A Commenaa, for three pr four years, or ſo long 
as he ſhall remain Biſhop, therefore void. 153. 

A frechold cannot be granted to commence in f#- 
ture. 171. 5 9 * 

6 Whether an uſe in abeyanee, ſhall transfer the 
remainder in abeyanee, 74. Barnes Caſe, - 

7 The fine of tenant © Jl deth--not put the 
ſtate tail, in abeyance, hat there remains ſtill a 
= in the Feoffer. 

ITC» X * 


- . 
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L 21 4 $ 
1 If the tenant àuſeaſf his heir within ape, and 
the Lord accept the fewvioes in che fife of ö 
yet — — ward, otherwife of an ac- 
ceptance of the ſervices after the ö of the * 
95. | 2 
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bond * sfactiot 
may be ſuech. 8, 
: : The — | 
ration, Ener hats 
179: | — 

7 A Baily cannot accept rents to bind his Maſter 


upon change of the Tenants. 134. NG 
= If tenant in tail, the * in tilt Grow, 


make a Leaſe not warranted by the Statute, and the 
iſſue accept the Rent, and is attaj of Treaſon, 
this leaſe binds not the King, ſe 


8; 
* 


© . AC * | | . 
x Lies againſt one as his Receiver, by the hands 

of 4. though the delivery were from B. by the ap- 
pointment of or the uſe of the Plaintiff, 36. _ 


c. B. is ſubject to two actions of Account conditio- 


. 36. N 
12 Infant deliver monty with his own hand 
it is but voidable by account. 
4 When an Ad ion of account and debt may both 


lei NN ed e T7 
nne of atpaudtia weceilryutaess 


dvr Bit Ack. of God. BJ I 81 i 
ms =. 74 * * 227 1387244 4 wt meme 

wonder a thin ſhall, or ſhall not be pre 

byit 8 gn : 


Ws 71 7 one "oh , L ; 0 21 
2 t pays a Modus deci mandi, in money, and 
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. 40 


80 in ir ade I 10. 4d | 
pt | bound to repair a Houſe, fallen by 


SES 15 POL. 
he brox die in execution, the Creditor.can 


Os 
4 the Pebro | 
 haye po. cecution. 32 que 62. 
Hanna! „ Act of the Party. 


1 Cannot make the Grantor or Warrantor, ſubject 
to divers vouchers, or diſtreſſes, where his grant 
made or meant by one: 25. 

2 Where the party notwithſtanding his own Act 
to ſet out lis tythes in kind, may yet have an action 
of Tteſꝑaſt againſt the Parſpn for taking them. 42. 


Act of the Court. 
1 In miſ-awarding the Cerc#or ſhall not prejudice 
the party, to make it a failer of Record in him. 35. 


Action, and Action upon the caſe. 
| BED Right of 
| on See KAcen. A 


7 in Perſonal once ſuſpended is extinct. 20. 
| 2 Action upon the Caſe will lie for vexation, by 


* 


ſuing double execution, if the Party knew the firit 


execution was ſerved. 203, 208, 266. 
3 Action upon the caſe may declare of ſeveral 


I torney. 8. 


for goo 


e Park, if all che Deer gie, is not bound 


an Attorney, 


muſt ſkewa tion of him as At- 
6 Actiopup \ the Caſe again Common Carrier, 


18 o Aa * 

7 Aon upon the Caſe may be brought for a de- 
55 na new action is given by Statute, an in- 

fertof CH urt ſhall not hold plea of it, otherwiſe it is 

when an old Action is given in a new Caſe. 48. 

9 He that hath cauſę c ion v in hi 


""g Whenan or colluſion. 23, 267. | 


10 action eſt 
ſed, notwithſtanding a verdict. 356. 
11 Action upon the Caſe lies againſt a Mayor and 
Commonalty, for a falſe Certificate of the Cuſtom of 
London, not againſt the Recorder, 87. 


— — — 


12 Where the ad ion may be treſpaſs ui & mu, 


or treſpaſs on the caſe indifferently. 180. 

13 Where the Actign may be general, and uſed ei- 
ther way, by the ab 180. 3 

14 Where the ſeveral reſpect of actions are not 
to be confounded, and why. 173. | 
04 Al og of rhe caſe will lie for exceſſive labour. 
ing a horſe lent. 187. Ses. Alungit 13. 

16 Ad ion upon the Sie e l eceit, in 
levying a fine of Lands in Ancient Demeſne. x88. 
1 7 Action upon the Caſe vill lie for cutting a Mill- 

193. i " 3 , 
© 18! Will: ie agaioſt@ vradetiner; for periofing | 
his work falſly, or inſufficiemly;'2tr. ** LE 

19. Will lie againſt” a Sheriff, for a 
and where. 29. WLAN 
20 The action ſhall! be 1aid; where the cauſe of 
action appetreth toariſe. <A bo te riot . £ 
28 Where the Plaintiff hath thoice to lay his acti- 
on in divers places. See Election. 13, 19, 23,24. Ste 
Admiralty 10. > * 

22 Where a Confeſſion of the action, afcer iſſue 
joyned ſhall be refuſed, and where not. 220. 

- 23 The Action may not be brought, before cauſe 
of act ion given. 199, 17. E 

24 Where the action is falſified, of the Plaintiff: 
own ſhewing, judgment ſhall be arreſted. 243. 

25 Action upon the Caſe will lie againſt an Hoſt- 
ler, for goods embezelled, without declaring De con- 
muni Hoſpitio. 245. ork 1491 

26 Where an action upon the Caſe will lie, ſor a 
ſuit in a proper Court, and where not. 266, 267. 

27 Action upon the Caſe will lie, for proſecuting 
a ſuit in an improper Court. 267. 13 
28 If the Ordinary admit contrary to the verdict 
in a Jure Patrionatus, the Patron after recovery againſt 
the Uſurper, and his Incumbent, may have an action 


upon the Caſe, againſt the Ordinary. 317, 318. 
29 But ir he named the Ordinary, n his Nu. I- 
pedit, he can. have no action upon the Caſe. 318. 


Action 


wrong, as words ſpoken, and indi&ment exhibited. . 
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id 9 


eee wes di eig pounds anſaled, (1 3 


nend ot 


he Nick bill caled, 
and oo hath oy the Kad ele to the ad dg all his ſubjects in 
is a — of 


45 The ſeleſt; corn by falſe med 


one cars 1s no common Ridder J nor 


nr Bader Lech of 


. *+ 64.4 


76. 

5. Thou art a Thief, * halt nolne tres 47%: 

Y 8! 4 common mamainer. of Suit and I 
will have ther: thrownconer the Bar, {aver of an 
Attorneys 21). 

72 — BankrupeyCpoken of oney: whos: no 
Merchant. Ii 6. 


+ {+ <4.45 


8 Thou arr a common Barretor, ſpoken of a Car- jury there. 283. * 


Rer. 1 

9 —— for fiedinga Mare. 177. 
10 For elch words, which upon examinazion 
Wirneſs appear to be of dubious ſenſe, and to fig- 
nifie more properly beating away, than ſtealing· 
191. 

15 1 areſt you for felony. 219. 

12 He was indicted for felony, without averring 
that he wn not indicted, Tamen quere, for the words 
themſelses. 219. 

13 Thou art a filching fellow, and didfi filch from 
J. D. an 100 l. 249. 
14 [charge him with Felony for wa money 
out of the pocket of H. Stacy. 305, 326. 

15 I have matter enough againſt him, for Mr. Hart- 
ty _ — — againſt him, and can prove it, 

an Attorney. Far 327. 
16 Thou art a Thief and haſt ſtolen my furze. 331. 
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Action de 4440 


Will not lie for bringing YE 
4 Peer, t 1 he be £ 


Where 1 vil * iagA 2 4 


1 Though che conſi — b be not at al be 
to tlie Defendant, who: made the 


pre judicial to the Plaintiff. 4. 5, 216. 


2 Upon an HIER for rol. for wheat & alt 
mircinoniis. 


3 Upon an "4fſumpſir tothe wite, in the conſide- | 
ration ſhe ſhould conſent to the marria „e 


daughter and heir apparent to her husband. 


Where it will fe. 


17 By an Attorney for ſpeaking of him to a third 
perſon; your” Attorney is a bribing Knave, and hath 
taken 20 l. of you to cozen me. , 468. 

18 For calling a man thief after a general or ſpe- 
rial pardon.” 67, 81, 92. 

19 For calling a man Felon or Thief, at this day 
after Clergy. 294. 

20 For words that are ſlanderous, to one or more, 

he or they be mor — — ig, 89. 

21 By an, Attor! rfaying thou art a Champer- 
kor, 7775 though i ir be word of art, it ſhall be pre- 
funied! to be underſtood ir; becauſe Eygiiſh. 117. 

22 Thou art main fworn;'which in the North is 
ſpoben le d, without averring the ſence, or that it was 

poken in their preſence, who underſtood it; becauſe 
= is Engliſh. 126. 

23 For calling one 1dontr in nelch, which is per- 

jur*d,without averring the . but jr muſt be aver - 


4 Upon an 47 675 it to pay money in — 
tion of farther day given, without ſhewing for what 
the firſt day was. 18. 


5 pry an Aſſimpſit that the Leſſee —— 


pacifice abſque interruptions alicujus, though the Tject- 
ment be wrongful. 3 


6 Upon an 2 to pay money to a Solicitor 
for ſokiciring. 8. 

7 Upon an Aſſumpfit to pay coſts of ſuit, in confi- 
deration of forbearange. 68. 

8 Uponan Aſſump ſir to an Infant in coſideration 
of money paid by che Infant, | himſelf, fer n Is bur 
voidable, not 7. ic 

9 Upon an 4//ump Hi conſideration of « omiſe 
withont averment — performance. 88, f 

10 Upon an in ſimal — „ without fhew- 
ing for what the moneys sccounted for, were due. 89. 

11 Upon an 40 2 l. in 
of ſo many Oates ſold, as ſhould amount to the ſi 


10 5. 9 d. the though 96 Vers, 6 
12 Upon 


came to 3 farrmngs more. 83. 
A 2 


f of 65 Rer- 
"7% . Can hon 8 1 


120 the a $9, it 


> | ror, when 


2 Where the Letters of-adminiſiratiou need not 


oed in the plea. 218. 
8 How the Adminiſtrator during the minority of 
the firſt Teſta- 


an Execs Kae. 2 nen 
the — An ee be Plain. 


9 If 
| tiff, the nonage of the of tha Eyecutor muſt be averred, ſt- 


b ie be cn, if he be 


ren Vl not ne. 
| x petal gere TT 
e A 'on'f 


rec Miele ler dee 
1 ale 


SE were 725 3 at one inſlant, for 


bur tude nude pafta 
ber? 74 Ein on Wed fti of a volun- 
en Aſs dere kind of execitory 
ns, * 55 the averring the perfor- 
mance. 106. 


24 Againſt. an Executor, upon a promiſe of the 
Tenn to doa collateral ad, as to build a Houſe, 
216, A? 

on an Afumyſejn — of forbear- 

anc 5 off a $9 Þ N how long the forbear- 
6219 

1 * Upon Aſſump ſit to pay Ic 1. in conſideration of 

0 pore! . — Loſes a'demiſe made by the Plain- 


riff ro the Defendant, and expired, Quere 284. 


Adminiſtration, Adminiſtrator. 


1 Where the Grant of Adminiſtration to one after 
another hath adminiſtred of his own wrong, ſhall not 
take away benefit of a conſideration veſted in a 
ſtranger. See Action 9. 

2 The Kaminiſtraror | is not compellable to diſtri- 
bute ſurpluſage of the goods, according to the di- 


rections of the Ordinary. 83, 191. 
niſtraror may plead detainer for his own 


3 A 
A050 ſpecially without being driven to plead Plein- 


ment adminiſter. 127. 
4 If an Executor be made from a day to come, the 


adrmidiftration i in the mean time muſt be granted, ac- 
14 to the Statute. 250. 


If che Executors refuſe to prove the Will, the 8. 
214 commit adminiſtration, till they do it. 


'T If the Arch-Biſhop grant Adminiſtration, where 
it belongs to the e, it is but voidable. 185. 


wes h reger Hor, and © warry,the ok mayn 


* 1 Adminiſtratri di ant 
* the ds 7 ur went of 
is muck! 
Aal u: 
wr Dert, if Cie Be, dees haute es 
band is got © 


12 In granting "Adm wn Kare 


fats, the Ordinary is "or bound to ee 


tute. 250. 
© Admiralty,” See Prohibition. 


, | Cannor hold Plea: of things 2 EIN 
2115 79. id 

2 Though the Libel fay infra juiſdiftioum marie. 
timam. 80, 21 

3 Nor of Olligations made at Sea, becauſe they 


bind; accardj to the Common Law. 11. 
4 Nor of Obligations or Promiſes made at Sea for 
. 12. 


5 Nor of things done in any Port or 8 795 
aa 

6 Nor of an reement made made ar Sea 
Writing feaked at of a bar W ek 2 
writing. 79, OO 


7 Nor of rhe P of an Aliens 
pretended: by gry tn beco ſcared.to his 
Maſter a Forreign Prince, 79, 212. 

2 The clauſe of the Sratute Primus POntes, is only 
for death and maihem. 99; 213. 

9 An action upon the Statute will lie, for. a ſalt in 
the Admiralty not proper for the juriſdiction. 196. 
10 If the Admiral fit in 245ddleſex, and ſummon in 
Eſex, the action upon the Statute, may be brought 
in either County. 196. 


Advowſon, ſee Quare Impedit. | 


1 May be put in value for land recovered upon 
warranty. 304, 43. in Margint. 

2 If it be recovered upon Voucher, land ſhall be 
recovered in recompence for it. 43. and in margine. 

3 Will not paſs in the Kings Grant, without ſpecial 
words, though it be appendant. 127. 

4 The ſeiſure of two parts of the land for the King 
is a ſeiſure by conſequence of two parts of the advow- 
ſon, without mention of it. 127. 

7 An uſurpation upon the King makes not his ad- 
vowſon diſ-appendant to the Manor, ſeens in caſe of 
a Subject. 140. 

6 By grant of the Manor for life, the advowſon 
becomes diſ-a ant. 168. 

7 If the King preſent by Lapſe, this doth not ſe- 
ver the advowſon from the Manor. 302. 

8 What kind of : Preſentation by the King ſhall 
amount to an uſurpation, ſo as to the advowſon 


diſ-appendant, and what not, See Preſentation. 


9 The next avoidance, is a Chattel locally, where 
the advowſon is, nor where the Deed is. 303. 
10 By what words in a Leaſe or Grant it will not 


paſs. 303, 304. 


tt May 


11 May be Aſſets in the hands of an Executor: 


eh - 
: 25 The Eſſoin i is, de placito terre. 304 
13. If a Man ſeiſetl 


fon, grant the three next avoidances to one or more Pleas. 3 


7 Who the W 
both of —— 


. one 
fon: 3225 323. 


14 How an Uſurpation u — the-] Lefſee, works 


a Manitior with the Advow- 
uſurpation by the Grantor, be them 


The Impatlance Roll denied __ 
according rothe-Originat Writ. 2 


6 If judgment given before the —_—_ 


in > Qu. mon be amended in the Common 


8 were 
2 and akered Le force of 


the Reverfioner, being r 
n 342 F Y : Ju 
Agent and Patient. i aden oy, 2 7 
1 EP, 9 Where the Findve fac in dig whichicdaciades 6 
we, See Eledtion, 7,8, * wail | Made" bee brevt, (omitting nomine jaratorum) 
Wikies nahe Urefted ta che K 0 R amendment in the firſt Roll 
a tt mus re ro Dur- 10 There can be no in 
ns e 
tine to e is we 11 rlance Ro e 
ee che Biſhop, tho though Iſſue Roll, —— — 90, 246: - 


he dll be,one ofthe Juſtices 1357 139% 
- Oe Infant, 


44134 


Diſ agreement. 


x Ceaſeth by ho put in'wrkringunder ps not Sifname of the 


1 Wrhe Venire Fat. be awarded upon the Roll 
from: the Mayor, and the Sheriff return the: Yenire 
fac. from a Ville, this may be amended, and made 
— to tlie Roll, before Trial, bur not after. 
7 : { 

The Habegs 2 was returned wihour the 
Sheriff, and after a verdict it was 


f .avricing fo 9. amended. 11 
. eee or — ra — 14 Where nm 
ben madeto the party himſelf. 93. Court, according to the firſt inſtruction of the Cur- 
3 An eſtate made to a ſeme covert de novo, veſts ſitor and vactari an made vicarian, in a Quare Inpe- 

till che eement of the baron, but a new eſtate dit. 11. 
made to 4 covert, who had no eſtate before, 15 Where the y of aj ſhall be amen- 
reſis not till the agreement of the baron: 204. dedb the book of j after a Writ of Error 

— Bo 307. 
\ I e the C 
Album Breve. 1 20 of an Original, according ro the Curfitors — 
1 where the Habeas corpus is returned Album 128. | 

ſhall be awarded. 130. 17 A Capias agu a Barroner the name of 
Breve, a new Venire facias 3 Efaire. utero 1 1 


Alien. 


1 Where he is capable of the benefit of 4 general 
pardon, and where not. 271. ai 

2 How capable of the title of loving, and obedi- 
ent Subject. 271. 

3 How the i indidtment- of an Alien friend,for Trea- 


ſon muſt conclude, 271. 
Allegeance. 


1 The pain of Allegeance cannot be impoſed, but 


in caſe of Allegeance. 272. 


Ambaſſador. 


1 Is not procurator for private cauſes. 123, 114. 


Amendment, 


1 In Treſ paſs, the Venire facias, and Habeas Cor. 
pus, was de placito debit ſor treſpaſs, and after verdict 
amended, per cur. 246. 

2 The Imparlance Roll amended,by the Plea Roll, 
becauſe x the inſtructions to the Clerk: were right; 
2 
* A Count upon a fine of land miſtaken, was de- 
nied to be 4. 24. becanſe pleaded without a Ser- 
jeants hand. 2 

4 The Original Writ of ejectment was amended 
alc verdlict, and deviſe. made demi ſit. 243. 


50 


of the party, who ſhould have informed the Clerks 
better. 120. 


18 Where the Record i ir ſelf ſhall be amended, by 
the book of the Office. 184. 

19 Amendment of Albin Breve. 130. 

20 Amendment by ſcaling a Bill againſt an Attor - 


ney. 134. ks 
Amercement in Leet. 
See Leet. 
Amicus Curiæ. 


8 
1 Where any body may inform the Court ſo. 26 1, 
162. 


Annuity. 


1 If a Rent- Charge be granted to a man in Fee, 
without ſaying pro ſe & beredibas, the heirs - the 
Grantor are yet chargeable by the Annuity. 58 

2 If the Writ of A ſuch Caſe be Brought 


againſt the heirs of the Grantor, it determines not 
the Renr-Charge, though it proceed to judgment. 


38. 

3 But if in ſuch caſe, the Writ = Annuity be 
brought againſt the Grantor himſelf, it turns the 
Rent-Charge in Fee, into au Annuity for life. 68. 1 
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211 D 
04 bs 3; 3 10 142. 


15117 2 


r D19Y B 1211 
2 Ifa'Monk or ſeme covert, be noquitadinan Apt 


tors, bed A Quære, of a feme covert. 98. 
urmag:in:the' hand is no part 


ol che judg 


b . 2 tion. 
ge. it e may be pardoned 5h King - 7 Where ah Arbitrumen rhirramen 


+ r* £9 » * 
fart 241 4 4: 1 ' 


l  Appendane. 3 ve 
* Mares. which Eflorers are appendant all, 8 


not loſt. 43. 

An Advowſon in poſſeſſon, cannot 
Pl tos Reverſion expeRantupon an eſtate a 
161. 


7 
— 


Apportionment. "Rey 


1 of Warranty, or Condition: by a Contiructian | 


of Law; upon the aft of the parties. 24, 241. 
— = of Common — bythe adtofthe 


— Of a — 
By the grant — the Reverſon, ine 
atk of — Rent paſſeth. 177. 

s Commom appurtenant, ſhall be apportioned b. 
on ſale i n we land. vf 25 1 0 


Apprentice. 


See Eliz. 5. cap. Io. 


1 in ater caſes aſſignable, and compellable to go 
out of the Realm, and in what not. 134, 135. Set 


Mafier 2, 3, 4. 
1 


1 A Benefice, with cure, cannot be appropriated 
to a Nunnery. 148. 
2 The proper and — 8 which make ; 


an appropriation. 148, 307, 


od Where a Periphraſis equi — ſerve. 15 37 


1 An 1 reputative was given to the 
Crown, by the Statute of Monaſteries. 148. 

s Cannot be made to a Church that is full, unleſs 
it be 85 verba de futuro quando vacaverit. 1 30. 

6 May be made to the Patron. 152. : 

7 How it may be diſappropriated. 42, 132. 

8 Neither it, nor the Advowſon of it will paſs = 
the Name of an Advowſon. 304. 

9 Nor bythe Name of Land and Tythe. 308. 

10 Appropriations are given to the King by the 
word Churches, in the Stat. of 2) H. 8. 308. 

11 Theſe are not — grantable, and why. 


$07, 308. 


, on on Peony oth 


1 Wag f tn tene 
955 Maſt cad — e ih 


50. 
s When 1 <-> to be put in _— 1 Side be 


reren a ſpecial averinent, in bar 
en EE . 

pot. e 
nent ſhorrer then the fi 


pe 12104 


deſtro de Eo. fion is go 
vers. ſuſpended, and — — f | on. 2 AI irie ee marter in ſuſpence, Wer i 
2 122 — L begrab'd ap, — are * Arch-Piſhop. 


hut nx, 12 12, 13. 
"1 CDiſpenfition, . %% 


1. His p. reg e Drdlary: 
1 77 t 2 a warrant for indadtel ah: his 
i 
3 Carmi how differs from =, enraged 


18 he a e the Pr 1 ry 
is Court 
for ſuch cauſes as were examinable . before; 
178. 

6 In the vacation of tlie Arch- Biſhop, the Dean 


and Chapter, of Caxterbmy are Guardians of che Spi- 


-. Titualities. 171. 


7 The ſorm of a Diſpenſation by che Arch-Biſhop 
to hold in — go 1 a Biſhops 
8 How nt of the Arch-Bifhops er 
within their Dioceſs came firſt in. 185. Li : 
9 Where the Canon Law enables the Arch-Biſhop 
ro exerciſe a juriſdiction i in the inferior Dioceſs 
185, 186. 


Arch-Deacon. 1 


1 His power was derived * the Biſhop, jo he 
is ſubordinate to him. 16. 
2 He cannot balk his Ordinary. 16. 


Aſſets. 


1 Where Damages recovered by Executors, for a 
wrong to themſelves, ſhall be Aſſets. 38. 
2 If theiſſue in tail be once barred in a Forme- 
_ by ue bak ws bn Aſſets, he is barred for ever, 
ſſets. 40. 
— Rent received by an Executor, but bes 
Jouging to the heir, ſhall not be Aſſets in his hands, ; 


$3» 
4 A Debt releaſed by the Executor, is Aﬀſers, as 
received. 59, 66, Hue re. 
3. If after fully adminiſtred dee Ei ev | 
confeſs the action, this is no coufeſſion of Aﬀſers 


Quart, 


7 If Land. be appointed Arbe old b 


ee Whether the Heir or Executor, ſhall he 
5 in a new Writ purchaſed by: Journeys; ac- 
_ for the Aſſets, at rhe; time of the fired Wrir, 
248. 

eeutors, 
and the money to be diſpoſed tc ro Certain; uſes; this - 


nem Aſſets. 1. re 20" ag 37 


x ts; 


_— T% 


I 


; 1 1 Where i it N to ; the Fxeoutry and where 


not. 9, 10 „ ien 

2 Cannot ta 
tenants; and their 
ſignee. 253. Marrant) 1222 91 fn 


Aſie 


1 Will tie for Eftovers though the . grub- 
bed up; and my ſhall be to recover fü. and 
Th O 77 & n 33613127 f 
2 Will lee at common Law, for. —— hath 
Lands of ancient Demeſne in execution. 12 
5 Inian aſſiſe rhe Bai caunot plead: a Releaſe. 
* ws 


— TT 


Aſſiſe of Darre in preſentment. 
I May not be purchiſed , pending a Qu. Inpedit 


' for the ſame avoidance. 184. 


2 Where the Ordinary, Metropolitan, or King 
preſent for Lapfe, or the Pope makes proviſion: yet 
any of theſe Collatives will: ſerve the ures ra 


n in his aſſiſe. 1% lh BY i 


Attainder. 


Forfeiture. 11 21 « 
8 Right of Action 
e926 H. Be e. 13. 2 
33 H. c. 30. 


Attant. 5 


1 Will not t lie againſt a Jury for a elle verdi& in. 


that point, which is meerly out of the iſſue. 33. 

2 May be wrought for exceſſive damages. 114. 

3 May be brought as to the damages by that Treſ- 
paſſor, which is no party to the iſſue. 66. 

4 If the Jury find either againſt Common or Sta- 


' tute Law, they are ſubje& to an attaint, though no 


man inform them. 227. 

5 Nothing ought to be given in evidence to the 
Grand Jury in an attaint, but that which was given in 
evidence to the Petty Jury. 227. 

- 6 See Star- Chamber. 113. 


Attorney. 


advantage of 2 | Werranry 40 joyn 
deere e al Abu 


> 304 Attornment. 


1 If aCopy- holder ſurrender his Rererfion, there 
. — attornment. 177, 178. ; 

222 — — 
yet or a ition if 
within the Statute of -— 007 179. 1 


Cannot be c from the 
pare m 4 a Rent-charge by Fins. r. 8 


A GA Averment. n 
| [> UB 
- Vide Pleading. =o 


1 Where the want of it: ina Declaration, ſhall be 
fupplicd al pts 1 7 implic tion. 3, 243. 


3 3 255 Fay <FNE-X | 
bya 7 | 90 K 
a fn Fe in Bar, 257 ee M 

8K , 
a General nd nee ro e 

6 There needs no averment — Plea or © be- 
claration, which will come more properly on the 
other ſide.. 78, 124. 

7 There needs no averment in a Declaration, 
where it appears there ate reciprocal remedies. 88, 


eg Where the coölidgt Eeitets Pitten 
e the con tion of Le ts 
muſt he averred in pleading, and where 231. 


Where the Adminiſtrator durante minore ætati, 
is Plaintiff, where the nonage of the Executor ought 
to be averred, ſecys, where he is Defendant. 421. 

13 He who pleads a Diſpenſation to hold In con- 
nen 215 —— N. y the Kings Charter, muſt ayet 
the il rformance of the Condition, contained in ir. 
141, 

11 Ayerment is vain, where the Las Judges the 
contrary. 156. : 

12 Where in plesdibg an eſtate made to a Feme 
Coyert the 2 aſſent muſt be averred, where not. 
204. 

13 Where in an Avowry for Rent reſeryed at . 
or zo days after, a verment that it was behind at the 
_ of the diſtreſs ſhall be ſufficient. 208. 

Where a man may aver againſt a Record, and 
what not. 264, 265. 
' Is Some preſumptions of Law are ſo violent, as 
though they be falſe, yet a man cannot aver nt 
them. 297. 


© Andi Querela. 


Sce Execution. 
x The n is to be diſcharged of the execu- 


ory tion. 2. 


1 His PEEL and Oath. 9. 

2 Though made irrevocable, may | be raygked. 13 

3 If he follow a cauſe to be paid in groſs, when it 
is recovered, this is Champerty. 117. 

4 Where he is Plaintiff or Defendant, as Execu- 
tor or Adminiſtrator, he hath no priviledge, bur the 
ſuit muſt proceed in the ſame caſe, as if it were by or 
againſt the teſtator, or inteſtate, 177. 


* 


2 Where he that is once fo diſcharged, ſhall never 
be taken again. 2. 

3 Nor he that eſcapes of his own wrong. 60, 

4 A. brings ſeveral actions of Treſpaſs againſt 3. 
and c. for the ſame Treſpaſs, the Jury find for B. ſo 
that 4. is barred, and againſt c. ſo that 4, recovers, 
Naere whether c. may have an Audita Nuærtia, upon 
the other judgment. 34. . 
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th © SED the Plaingff is admitted ro all 
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7 Good in pri and bad be, ef 


* a The e ayowry may be part for Rent, and part for 
e Retorn 1155 he . if either of the 

bei V 13 
Ape Ne * THerfor, maſt ſhew what it 

ſhould be, beaſt or other thing. 176. 
10 The Grantee or Surren ree of the molery of 


the Reverſion of a Copy- hold may avow for the moi- 


ety of the Rent. 177. 

11 Where ſurpluſage in the ayowry ſhall not hurt. 
108. 

12 The form of an avowry for Rent reſerved at qu. 


or within few days after. 208. 


Authority. | 
17 Commiſſion. 
See Sheriff. 


x Where he that hath but a bare Authority, a8 4 


— — of one, abe other in 13 


= ak. „In 8 2 211 1 
2 Or err Vouchec, 
——— LS 


 Mafies of a Ship hath 


ener- by the Ciyil 


if of 5 Attorney, though made 
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8 
Marr che term, though the re 
came in the firſt. 


1. 

2 The Bail and rt Principal cannot joyn in a 

Writ of Error upon the feveral jucgmenrs apa 
+ them. 72. 


3 The Bail cannot render the of the Defen- 
dant in the C, after a Writ of Error broughe by 


115. 
4 The form ef — = upon the Roll in dif. 


charge of the Bail. a 

s If a — SE: Writ of Error, Quere, if 
1 Bail be not forfeited, though w” afterwards pro- 
ceed not in the Writ of Error. 116. 

6 What kind of rendring the nol of the Defen- 
dam ſhall be be ſufficient ro Dre Bail, and what 


my 210. 1 £33 

2 before the Scive n or 140 Return 
ofit, it is (ufficient for cho Bail to render che body. 
210. 4 
8 Wherethe want of Bail i in B. K. uin make the 
Judgment erroneous, and how that error muſt be 


aſſigned. 264, 265. 
Bayly. 
x Cannot accept Rents upon the change of tenant. 
Is 


i Nor enter for a Condition broken. 154 
3 Nor in an Aſſiſe plead a — 162. 
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Bankrupts. 
See 3 13 El. Cap. 7. 


1 Jac. c. 


1 The Creditors may come in at any time after 
the commiſſion, if it be before diſtribution, ſecus, if 


any part be diſtributed. 287. 


Bargain and Sale. 


See Inrollment. 


1 A Bargain and Sale made beyond Sea, by the 
heir of a Recuſanr, ſent over for education, is good 
to paſs the Land, but the King is not bound to give 
Livery to the Bargainee. 74. 

2 May be acknowledged and inrolled before a Ju- 
ſtice of Peace. of the Weſt· riding in ort: ſhire, and 
the Clerk of the Peace, there if the lands lie in the 
Weſt- riding, yet rhe words of the Statute are Juſtice 
of Peace in the ſame C » 128, 


3 If made of Lands lyingin a.Corporation, with- 
in a County, Quære, whether the acknowledgment 


and inrollment of it before a Juſtice of Peace and 
the Clerk of the Peace of the Corporation be good. 


128. 

4 May be inrolled after the death of the Bar- 
gaince. 136. : 

$s If enrolled after the death of the Bargainee, yet 


| it ſo paſſes the eſtate, ab initio, between the Bargai- 
and Bargainee, that the heir of the Bargainee 


nor | 
ſhall be in ward. 136, 222. | 

6 When the Deed is inrolled, the ſtate paſſes by 
the Statute of Uſes,and not by Statute of enrollments. 


136. 
* The Bargainee cannot bargain and ſell to ano- 
ther, till his own Deed be intolled. 136. 
8 The Day of the Date ſhall not be counted any 
part of the fix moneths. 139. | 
9 Yet the enrollment may be the very day of the 
date, by the intent not by the Letter of the Statute. 
140. 
To If the Bargain and Sale have no date, the fix 
moneths muſt be reckoned from the delivery. 140. 
11 If I bargain and ſell to 4. and before inroll- 
ment bargain and ſell to B. by Deed inrolled, it is 
good, yer if the Deed to 4. be afterwards inrolled 
within fix moneths, the ſtate to B. is void. 165. 


Baron and Feme. 


Paſſibility. 
Remitter. 
See Tail. 
Condition. 
CCeſſavit. 


1 Joyn in a Morgage of the Wives term, the Feme 
dies, the Condition ſhall ſurvive to the Baron, as well 
as the term ſhould have done. 3. 


3 If the Feme die the Term ſurvives to the Baron, 
and if the Baron die, it ſurvives to the Feme unleſs 
he diſpoſe it. 3. 

4 If Baron and Femejoyi in a morgage this is no 
diſpoſition. 3. 

g 2 If the Baron purchaſe che fee, the term is not ex- 
cinct. 3 * 
6 The Feme of the Obligor is Executrix to the 
Obligee, ſhe cannot ſue her Husband. 10. Quere. 

7 What ſhall be ſaid an adyancement to the Feme 
of the Husbands Lands wickin. 32 H.8. 5 1. 

8 Where a feme covert ſhall not be ſo much fa- 
voured as an Infant, and why. 94 

9 A feme covert is not puniſhable upon a fair plen 
of joyn · cenancy, within the Statute of 34 E. 3 c. 95. 

10 A feme covert is ꝓuniſtable upon Raviſhment 
of wards, within the Stat. of Merton, and . 2. and 
for a Reuiſſeiſin dhe Statute of Mereon. 53, 54, 

$ 9. J . 0 1 . : 
11 A feme covert is puniſhable upon malefatforfbut 
in parcis. 8555 97. wy ET» 

12 A feme covert is impriſonable for ſorce. y7> 
13 A feme covert is puniſhable within x5 II. for 
hearing Maſſes, and within 2g fl. for nor ebming to 
Church. 97. Ki. 


14 If a feme covert be acquitted upos | 
den whether the ſhall have damages 2 
Abettor, for a Menk ſhall not. 8. ©: e 

15 When a wrong is done to a feme covert, the 
with her Husband, and ſhe alone, aſter his death ſhall 
_ action, and the damages recovered by and fot 

„88. | | 

16 If an action be brought againſt baron and feme, 
and the feme.die though it were after a verdict, yet 
no judgment can be given againſt the baron. 129. 

17 After a verdict againſt the baron and feme, the 
ſeme cannot pray to be received. 179. 

18 If baron and feme be ſued in Debt for the Re- 
cuſancy of the feme, both muſt appear or both be 
out- lawed. 174. a 

19 They cannot be joyned in one action of debt. 
againſt them for ſeveral contracts, one made by the 
feme dam ſola, the other by the baron. 148. 

20 They can neither expreſly, nor by acce 
of a new Leaſe ſurrender the wives free-held, ſo as 
to bind her ſurviving. 203,2c4. 

21 An eſtate made to a feme covert, de nouo, veſts 
till the baron diſſent, but to a new leaſe to a ſeme, 
who was Leſſee before, veſts not till aſſent, 234. 

22 Feme Leſſee for years ofa Mill takes baron, the 
baron and feme cannot joyn in an action upon the 
caſe for the ſuir, becauſe it is only to recover dama- 
ges, and not the term. 189. 

23 Where the promiſe of the baron to the feme 
before coverture is releaſed by coverture. 216. 

24 Feme covert levies a fine alone, this ſhall bind 
her, but her husband may defeat it, for himſelf and 
her too. 225. 

25 Feme covert is not bound by a Deed inrolled 
in London, unleſs ſhe be examined. 224. 

26 Ifthe baron be indebted to the King, he may 
aſſign a debt due to the feme before coverture. 463. 

27 Land js deviſed to a ſeme executrix,during the 
minority of 4. to hold to her own uſe, without as 
count, provided, that ſhe Keep and educate the ſaid 
A. at ſchool,8&c. this is ſuch a term in the Executtix 
— will be given to her husband upon inter- marriage. 
2 3. . 


2 The Baron by the intermarriage hatli full power 


over the wives term to alien it 3. 


B Barons. 


2 Rr 


Barons. 


Peers of 
See * Realm. 


: | | Baronet. 


A Knight and Baronet ought to be ſued by that 
Title. 129. 


Barre. 


1 Where the Bar is inſ 
makes an inſufficient Replication, he cannot have 
judgment. 14. | ; 

2 Inan account the form of it. 36. 

s In a:Prohibition the form of it. 39. 

4 ln an action for Eſtovers appendant to a houſe 


that's fallen; the Plaintiff ſhall only be barred pro 


tempore, but if the Plaintiff bring an aſſiſe, or quod 


permittat, Quere, if it be not final. 40. 


5 If the iſſue in tail be once barred ina Formedon 
by Warranty and Aſſets, he is barred for ever though 
he aſterwards alienate the Aſſets. 0. 

6 Where the pleading of a former award, with a 
ſpecial ayerment, ſhall be a bar is a new action. 50. 

7 In an action of falſe impriſonment, what bar is 
not good. 63. W602 : 
. ln debt upon an Obligation to plead the Plain- 
tiffs acce of a new Bond in ſatisfaction of the 
os e be ze upon theacceprance, and 

ut if iſſue be jo upon the a nce, a 

the Plaintiffs be non-ſuir. — whether this plea 
be ſuch à confeſſion of the action, as the Plaintiff 
ſhall have judgment notwithſtanding. 69. 

10 If a man recover in an action of treſpaſs at the 
Common Law, this ſnall bar him in a Writ of Raviſh- 
ment of Ward, or in treſpaſs upon 5 R. 2. 8 H. 6. na- 
lefactori hus in pærcis, &c. 94. 

11 A Recovery in treſpaſs of Aſſault and Battery, 
is a good plea in bar, in an appeal of Mayhem. 


12 A Recovery in Formedon in Deſcender, is no 
bar in Mortdanceſter. 94. 3 

13 In Dower againſt the Feoffee, Detinue of Char- 
ters is no plea. 113. 5 

14 Ina Quare Inpedit by the Chancellor and Uni- 
verſity, for the Preſentation of a Church belong- 


ing to a Recuſant convict, it is a good bar to ſay 


before the avoidance the Land was ſeiſed for the p- 
nalty of 20 l. a moneth in the Kings hands. 126, 
127. 

15 If two ſeveral Informations be exhibited by 
ſeveral perſons againſt the ſame perſon, for the ſame 
offence, upon the ſame day, this is ſufficient to bar 
both the Informers. 1 28. 

16 If an avowry be made for Optimum animal, as 
an Heriot, Quære, whether Nulla habuit animalia be 
2 good plea. 176. 

17 In an action of Debt upon an eſcape Nul tel 
Record is a good plea. 209. 

13 The Incumbent in a Quare Impedit cannot bar 


the Plaintiff by intitling any other than the Patron 


under whom he claims. 319. 


and the Plaintiff 


U 


Baſtard. Baſtardy. 


Where it is triable per pays, and not by the Ordi- 
nary, 117. 


Bill in Star-Chamber. 
See Star-Chamber. 
Biſhop. 
- Ordinary, and 
Arch-Biſhop. 
21 H.8. cap.21. 
 Pluralities. 


Brief. 


Abatement of Writ. 
See and 
F Writ. 


Breve Epiſcopo. 


See 


See Judgment by Law, 
See Corporation. 


1 What Societies and Companies of men, may 
makes by-Laws, and how far they ſhall bind ſtran- 
gers, and what notice to ſtrangers is requiſite. 
212. 


2 C 
| Capias ad Satisfaciendum pro fine. 


Evidence. 
See Execution. 
Peers of the Realm. 


Capias Utlagatum. 


I I primarily the Kings Suit, and for the ſubje&, 
but in the ſecond degree. 117. 

2. This kind of ſuir may be diſcharged by the 
King when the King does any a& to fruſtrate the 
Outlawry. 117+ 

3 The Kings protect ion to his Debtor, will not diſ- 
charge this ſuit if not made known to the Coroners. 
117. 

4 Where the Defendant, who comes in upon a 
Capias utlagatum, ſhall be in execution, for the party 
at his prayer, where not. 117. 


Cerciorari. 
1 Where the cerciorari, is directed to the Juſtices 


of Peace, the cuſtos Rot. cannot certiſie, though he 
keep all the Records. 133. 


2 If 


"C 


2- If it go out to B. R. is to certiſie the Retord ir 


felt. 135. 


3 Out of the Common Pleas is only certified Teno- 


removes the Record it (elf, 
may ſend it by Mittimus into the Comman Pleas. 


yen Recordi. 135. 
Out of the Chancery 
an 


135» 
Certificate. 


1 ve 3 Foiler 9 of : 


x Where London cannot try their Cuſtoms by their d 


own Certificate. 85, 86, 87. 


2 If the Mayor and Commanalry make a falſe Cer- 
rificate, the actiom lies againſt the Corporation, not 


againſt the Recorder. 8 


3 Where the Feodales Certificate, is as good 45 


an Office by rhe courſe of the Court of Wards 91. 
4 See Cerciorari 1. 


5 Where the Biſhop of Durham's Certificate of a 
Record ſent thither to by ned, is good, where not. 


138, 139. 4 
Of a matter in Fair. 
1 Where dhe under bis fign 


213. 


Ceſſavit. 


Brought by a Baron and Feine, the u writ muſt con- 
clude to the Feme only. vo, 23223). 


' . Challenge | 22 71 


x If the ſac concern the 72 
which makes rhe Pannel, or any of their 7 
the Jury or any kin to them, this is a good « ce of 
challenge. 87. 

2 In an Aſſiſe by a Dean and Chapter, a furor was 
a kin to one of the Prebends, and the Challenge al- ; 


lowed, 87. 

3 It may be to thearta to che Poles. 108. 

4 There an bn lg eh neither ta we Pannel, 
nor to the Pall, till a full 235: 

$s The challenge to the Pannel — e taken bc- 
forc any be ſworn. 233. 

6 There may be 2 ge to the Pannel by en- 


2 to the Sheriff, after a Tales prayed to him. 


23 

5 The Plaintiff challenge the Panel by ex- 
ception to the Sheriff, after a Vtnire fac. 
him, though che cruſe of challenge were 


prayer. 235. 
8 A Juror may be challenged for a cauſe hapned 


fince he was ſworn, not fo of the Pannel 235. 
Champerty. 
Maintenance. 
See J21 E. i. Stat. of 
Champerty. 
Chancery, See Tail. 8. 


1 Is aF undamental Court, as ancient as the King- 
dom it felf, 63, 


- 


Act of Parliamen 


Kings Lortificace / 
Manual was allowed for a yroof without exception. 


Equity it ſelf. 225. 


—— uſes, 349, 350 · ide uſi. 


the other. 10. 


vey to the King the Land 
a 


9 A 
ee 


2 Is abſolute unlimited, rhough out of diſcreriori 
t entertains ſome forms, 63. 
3 May juſtly leave its own forms in ſpecial caſes. 


63. 

4 It doth and muſt obſerve Eſſetztial Forms of 
Proceedings, wi, Proceſſus leg it: nos. 114. 

1 Such a Court is incident to a County Palatine. 


5 I ties nor in Grant or Preſeriprige 8 
7 Is ſetled in +000, and the que Ports, by 
c. 5 
8 Where the Chaicery decreed the land to the 
Plainriff, till che Defendant ſhould produce the Evi- 
— 109. 
believeth meet titles! in law, where Deeds are 


not extant. 100. 

10 Where tlons taken in the Court of the 
Council. of York, not be allowed in Chancery. 
112. 

11 Where tions though taken without bill 


and anſwer are allowable io Chancery. 1 12. 
12 An Ambaſſador cannot ſue here as Procurator 
General for all or any of his Majeſties Subjects. 113, 


14 

13. Whete aha wh offeted indiftments in B, R. 

in patter judgment, were 
indirect dealings therein, proſe- 


1 
may by Certiorars and Mittimus 
it Gif into c. x. 


14 —ů in — of Charitable 
ſes, See 43 L. c. 
15 Where cauſes and ifſyes 4 me Law 


a Statute Law: 203. 
without 


18 Where it ſhall relieve 


19 669 ground o ir ga avres he 
ben de y charged, 26 


ll give relief ia thoſe caſe that are within 

the E 27 £ the Spiritual Law. 26 

21 If Lands be a ppolnted to be fold by Executors, 
and the money to be oh {poſed to certain Uſes, this 
is no Legacy in Law, or! 11 , and the ſuic muſt 
be in the C , and not inthe Spiritual Court, 
265. 

22 If men were good and skilful pleaders, there 
would not he cauſe of ſo many ſuits here. 267. 

23 The difference betwixt Proceſſe ad audirndus 
judicium, and Proceſle for bearing only, x, loc. 

24 Where the ſerving ane Defendant to hear judg- 
ment, ed EEG —— 47 5 

25 How far it may reliere againſt ceſtuy gue i, ind 
his new Feoffces, ithich had notice of INE 


Charge and Diſtharge. 


1 The diſcharge of one Obligor in Law, diſcharges 


2 If the Kings Debtor ſell, and the Purchalye con- 
is diſaharged, cho ugh the 


3 The Lands of ef Kings Debtor are not dif- 
charged by a Releaſe of all Rights and Titles from the 


King. 46. 
f rhe Conuſee purchaſe part, all the other lands 
in the hands of the other Feoffees are diſcharged. 
6, p 
4 B 2 The 


8 — 
— — R 


* 


r n 


5 The firſt Diſſeiſor v was chargeable at Common 
Law, with the whole damages, in reſpe& of his re- 


medy over. 98. 


Church or Chappel, See Pariſh. 


1 The Church and Church- "apt are, in Law the 
Soil and free-hold of the Parſon. 69. 

2 The uſe of the Body of the Charch, and the re- 
pairs 7 maintenance, i common to all the Pariſhio- 
ners. 


— of 7 Cha pel joyning to 1 2 and the repairs 
belong to the Ordinary. 

1 Ns man can challenge a Scatin he Body, with- 

out a ſpetial reaſon, as preſcribing to repair. 69. - 

* Where a Chappel of Eaſe is given by the Stat. 
of Chauntries, where not. 123. 

6 Their ſeyeral Precin&s, and ſeparations 66,67. 


Cinque Ports. 

* a Court of Chancery by AR of gs, 
. Clergy, See 18 El. c.) 

bl What it is, and how gin 288. 28 


Do thoſe in Orders a, 198. 


— How ir came to be extended, and why. 228. 


| REAC IRS. 00 288. 
32 hy purgation was required " notwithſtanding, 
288. 


un kene , have deen prayed, before con- 
t net now. 289. 

things to be obſerved in giving and ta- 
ki the — at the Common Law. 289, 290. 
9 May be oed, though the n be abſent · 
290. 


Collation, vide Lapſe. 
Colluſion or Covin. 


1 where 2 Pradice by Collufion will bear an 
action. 23. 

2 Where a verdict in one adion, ſhall be a con- 
viction of colluſion in another action. 23. | 

3 Where, and to what intents a covenous convey- 


- . anceliseſtcemed in Law, as no conveyance. 72. | 
4 Where the Colluſion is apparent, as Feoffment 


of hs ſon and heir, the Lord may enter, not ſo 
upon any other Feoffee, without proof convenient. 


159. 
Commenda, or Commendatory. 


t Where the Commendatory , or Parſon of G. 
whoſe: faculty or confirmation is only to hold it 
while he remains Biſhop of c. is notwithſtanding an 
abſolute Pafſon. 107. 

2 The form of the Diſpenſation to hold in Com- 
menqam. 141. 

3 Commendam retinere, is no Commendam properly, 
though commonly fo called.. 143. 

4 1 quotuplex, & qualis. 144; 145. 


3 112 Diſpoſal of the Pews in the Body, or au 153. 


i 


C. 


5 Commenda ſemftris ceafes by lapſe incurred, Quiz 
natura appetit perſect un. 144. 

6' Commenda cannot be to a Church that is full, not 
more than a Preſentment. 130. 

7 The difference bunt commend a, and Preſent- 

ment. 1 30. 
S8 Commenda defective in the Conſtitution of it can- 
not be made good by the execution. 15 1,152. 
1 9. commenda cannot be, without the Patrons con- 

ent. 131. 
10 Commenda ſemeſtris is but a ſequeſtration of 

the Fruits and Cure, till the Patron preſent. 152, 


11 Commenda temporary. cannot be. 132, 1 
12 Commendatory temporary is no Mess, nor 
can be Predeceſlor, can have no juris trum, nor be 
ſued in Lowes oy nor take a Fee-ſimple. 153. 
4 ommenda cannot be of a Church fallen into a 
Laple. 154, 135. 
14 The word Commenda not found: in our Law- 
Books, till the Stat. of 25 H.8. c. 133. 
15 The difference between commendam retinere 


. 41 . 15 5 *; 


og mn i can 


plead — 162, 163. 
C on, Commiſſioner. 


28 H8. c. 13. 


1 Commiſſion works upon that, which. was not 
then in bing 36. 
2 High Commiſſioners by vertute of the Commiſſi- 
on — two of the 92 Manor for the 
of 20 J. a by 23 Eliz. this pre- 
—— the Univerſities ticle to the preſentation due ro 
them, upon the ſame conviQtion » by 3 Jae, cap. 


126, 127. ar 


* 
2 % 
„6 
7 


I Appendant may be 13 * the Act of 
the party, not appur̃tenant. 25. 

2 Of Eſtov roof the How to a Houſe, is not loft by 
the rea down of the Houle, bur revived upon the 
re- edi 39754 

3 Of Eſtovers oy loſt by grubbing up the Wood, 
but ſtill an Aſſiſe will lie. 43. | 

4 In _ of ir, the b ker cannot Witneſs 
one for anothe 

s A Copy- holder of Inheritance,which hath Com- 
mon appendant in another Manor, purchaſes the 
Freehold-and Inheritance of the Copy-hold, Quere, 
if the Common be extinct. 190. 

Appurtenant ſhall be apportioned upon Sale of 
part of the Land. 2 

7 The dividi of a a Common from the Manor 
cannot prejudice the Common. 236. 


Common Pleas Court. 


1 The courſe of ĩt in the entry of the eſſoins. 46, 
47- 

2 The courſe in-giving the days of appearance to 
the Vouchees, 46. 

3 Is a fundamental court, as ancient as the King» 
dom it ſelf, * 


4 Where 


Kent. 37. 


4 Where they may amend the Entry of a Judg - 
ment after a Writ of Error brought, and the Re- 
cord certified. 127. | 


5 Will order a new Bill to be filed againſt an At- 
torney after verdict, upon Oath made that there was 


a Bill (though none to be found) filed with the 


Cuſtos revi um. 134+ 

6 May fend to an inferior Court for the tenor of 
the Record, by cerciorari out of their own. 135. 

7 What Courts muſt be taken to have the Record 
ir ſelf removed into C. B. 135, | 

8 Will not after the Yezue in an action of Debt for 

9 May at their diſcretion permit an Infant toſuf- 
fer a' Recovery. 195. | of 

10 The Court is in ſuch caſe to examine the In- 
fant and his Guardian too. 196, 197. . 


11 An information upon 28 El. for Recuſants may 
ahh 1 
12 The Bail cannot render the Body of the Defen- 
dant here, after Error brought by himſelf. 116. 


my the Court refuſed to give Serjeant 
Towſe advice how to plead ina cauſe depending be. 


fore them. 188. and hoc * | 
14 The courſe upon the render of the body by the 
Bail. 210. 7-46 W 


5 7 amend a in Au. edit: ven 
by the Jullice ot Ace. 227. * meyer 'F | 


Common Recovery. Vide Recovery. 
Computation. 
| x The day of the date of the protection, ſhall not 
be counted any part of the year. 139. 
2 The day of the date of the n and ale, 


02 


ſhall not be counted any part of the 6 moneths. 139. 


3 The day of the Robbery, ſhall be counted par- 


cel of the Lear. 139, 140. 


4 A Leaſe a Conſettione takes effect the ſame day, 


whether dated, or no. 140. 

$s If a bargain and ſale have no date,the'6 moneths 
ſhall be counted from the delivery. 140. 
s The 6 moneths for proof of the ſurmiſe ina pro- 
hibition ſhall be accounted according to 'the Kalen- 
dar, and not by the 28 days. 179. 


Condition. Vide Obligation. 


1 That the Feoffee ſhall not alien void, as repug - 
nant. 13. | | 

2 where it may be apportioned, by the act of 
the parties. 24. Where not. 235, 313 

3 Where the word Pro, makes a condition prece- 
dent, and where ſubſequent. 41, 42. Ste Grants. 

4 Muſt deſtroy the whole eſtate. 43: 4 

5 Where the condition contained in the Arch- 
Biſhops Diſpenſation, to hold in commenda, and con- 
firmed by the Kings Charter, muſt be averred, per- 
formed in pleading. 141, 142 _ 

6 May be annexed to an inſtitution by the Pope, 
according to the gloſs. 1449. * 

7 The entry for a breach, cannot be by aBaily. 
154. 
9 Not to alien, may be annexed to a Leaſe, Secus 
if the Leaſe be to the Leſſee, and his Aſſigns. 170. 

9 Not to ſuffer a Common Recovery annexed to 
an eſtate tail, is void, as repugnant. 170. 


too A Grant of a Houſe upon condition not to uſe 
the ſhops void, and why. 170. | | EZ 
11 What words ſhall make it in the Kings Grant. 
12 If Lands were given to baron and feme in ſpe 
clal tail, upon condition that the baron ſhall not ley 
a fine with Proclamations, to bar lis iſſue, this were 
void. 261. | 
13 Quere, how a condition may be faid to wait 
upon, and joyn to the grant. 276. | ; 
14 If a Leaſe be deviſed roa feme, upon conditi- 
on to keep and educate A. the baron which that feme 
ſhall take way perform the condition. 285. 
15 Of an Obligation-were not broken, unlefs the 
intent be broken, 34. | | 
0 Of an Obligation expounded by matter de ors 
269, 270. N . 
17. Of a term morgaged by baron and feme, ſur- 
2 to the baron, as the term it ſelf ſuld have 
one; 93" i- e | 
18 Performed by the daughter, enables her to re- 
rain the Land againſt a ſon born after. 3 
19 That a Leaſe for years ſhall be void for non- 
payment of Rent, tis not void, till demand. 67,: 3. 


b C * 75 7% 4 


1 The difference berwoen a direct confeſſion by 
bene & verum, and nient dedzre. 164. 


2 The difference the parties own confeſ- 
ſion, and the findi of verdice, 164. : 


3 The confeſſion o n by the executor,how 


| | 178. 
4 Of one Defendant ſhall not conclude the other; 


64, 193. 


s Of two Collectors ſot a'Parifh, in their acquit- 
— 2 — conclude or hind the Right of the Pa- 
run. 67. 


6 Ot the action by the Defendant, after iſſue joyn- 
ed, where it ſhall be refuſed, where not. 220. 


Confirmation. 
7 Patron. 
I Tenant in tail, and his ſon joyn in a grant of the 


nent avoidance, cis vid againſt the ſon and no con- 


firmation. 45: % 2+ 5g | PN 

2 A Leaſe for 20 years, made by a Prebend before 
the Statute, is good, though not confirmed till aſter 
nen = 
3 Where a ſiranger, ſeiſes and detains a Villain 
in Groſs, a confirmation to him by the Lord is void. 
99. 8 | 
4 See Commenda 1. I. | 

5 He who is wrongfully collated by the Biſhop, is 
an Incumbent capable of à confirmation. 302. 


Confirmation of 31 H. 8. c. 13. 
Letters Patents e 34 H. 8. c. 21. 
| Conſent. 


1 x Of parties to a Miſ-trial, will nat change the 
aw. 5. | {4 ; | 

2 Of parties todemur upon one point certain, can- 
not quit the Court of their office co judge upon the 
whole Record. 56. | 


3 By 


2 By conſent of the Plaintiffs in a O. Inped. the 


king may have a Writ to the Biſhop, though his title 


be nor clear. 127. 


4 Of the parcies in pleading. canuot quit the Court 


of their. Office, to. abate the Writ. 279. 


Conſimili caſu. 


2 t x Brought by baron and feme, the Wric muſt oon - 


tlude to the feme only. 1. 
yet the Defendant ſtall make his traverſe to aliena- 
tion, modo & forma, and the Demandant ſhall main- 
= rain the iſſue. by alienation in tail,or for life for they 
2 are all alike material. 105. | | 

Marſhal. | 


Conſtable, and 


- 2 If the Demandant count of an Alienation in fee, : 


tion awarded for want of Writ to two parts, the 
Parfon cannot have a Conſultation for the third part, 
but muſt Libel de novo, for the third part, Quært. 


115, fer go b . 
3 Where the Libel is entire, there no conſultation 


can be awarded for part, ſecus, where it is ſeveral. 


191, 300, 301. . 
4 A conſultation after verdi ina Prohibition is 
final, and how. 286. 


Contempt. ; 
If the tenants of the land, notwirhſtanding notice 
of a Writ of directed to the Sheriff com- 


mit Waſt, this is no contempt, otherwiſe if the Writ 
had been directed to them. 83. 


Copy-holder. 


improvidence of others. 217. : s 

8 Where the Law ſhall conſtrue a Priority in an 
inſtant. 36, 208. and where not. 88. SN 

9 Where the Law will not conſtrue any Priority 
in the ſame day. 128. | | | 

10 What fhall be conſtrued fiction of Law, what 
not. 222. 

11 4 gue uſe, and his Feoffee joyn In a feoff- 
ment, it is the feoffment of the feoffee. 311. 

12 Where the whole term ſhall be as one day. 70. 


Conſultation. 
See Prohibition. 


1 It muſt be according to the Libel. 118. 
2 If the Libel be for all the Tythes and Prohibĩ- 


what not. 124, 123. 


3 . If a man be called way. there is a judicial | | 
9 combat allowed him e Conſtable, for matter _ x I cannot lay a cuſtom to fell and ſell Timber. 6. 
; of ſatisfaQion in point of Honor. 121. I. , 1 | 
* = | 22 Forſeits not TAG copyhold, for non-payment of 
1 3 4 The unreaſonableneſs muſt come on the part of 
” the by the ciraumſtances of 
7 3 mY his caſe, or by giving c not guil 
. Ls rode, that ſo the Court may judge upon the fat 
4 E: The ©": greed. 13. 3 | 
4 B EI 8 The demand of Rent or Fine, fo as to make 2 
2 CE ho be. „ Forfeiture, muſt be of the perſon of the Copyholder. 
# See I Expolition. 5 Ie by Ji 
5 Sec. Hon. Ha Copyholder demiſe by licence, hy indenture, 
8 d he urrender the Reverſion name *, 
E 5 — Ä 8 wh * 
* + Grants. 7 Whar, collateral el wWIIl noe 
5 n belong 79. Cerrhalde, widthouJþeddl cum. 215, 
23 + Pleadu g. 5 9 If a Copyholder demiſe by Licence, and for- 
= if S felt the Leaſe will ſtand gain the Lord perhaps. 
©. 5 i Whereit ſhall make a Warranty ſceming entire, Q 177- e 
1 to be divided ; reddendo fingula ele M : 5 Where the ſeverance of the cuſtomary tenement 
88 | 5 2 Upon a Leaſe cful in limitatſon of the ny the _— N prejudice the Widow in 
- 1 n of- dhe varti C: 10 Where the Widows, auſtomar eſtate ſhall be 
1 2 I Ions for apportnnings — in Law, as veſted without 3 of the 
| : . rd. 181. 
itt 4 Is ftriter, where the tenure is cha „en 11 The widows eſtate due to her who 
Warranty real, then where upon aChartd. 25. . | | 
at 5 If the Lord refuſe to admit his cuſtomary tenant, 5 divorced, 4 menſa & thoro, though there were 
$ the Law ſhall ſupply admirrance. 181. cauſe for a divorce, a vinculo. 181. _ 
hi | 6 AA Ligitimi non recipint modum. 153. 12 A Copyholder of Inheritance, which hath Con- 
> The Rules of Law muſt not be guided by the Freehcld nt in another Manor, purchaſeth the 


| and Inheritance of the Copyhold, Quere if 
the Common be extinct. 190. * U. 


Coparceners, ſe Parceners. 
Corporation, ſee By-Law. 


z When in plending and ſuing the creation muſt 
ſhown, when not. 64, 211. 

2 When an Obligation made to a fingle Corpora- 
tion, and his — to the Executors, where 
not. 64. Ez: ; 

3 What. ſhal{ be a Niſnaſmer to avoid a Grant, 


4 What 


C 0 C 
What caution ie beſt to be uſed in a verdict, 12 In the affirmative cannot take away 4 : 

io the doubt is like to ariſe upon the Miſnoſmer. dent power, or intereſt. 172. a 5 * 
125. a ; 13 That the Grantee of Trees may take them 

5 Where the King may make Ordinances at the within five years, amounts to a general Warranty. 
time of the Incorporation. 210. 178. . | 

6 Cannot make by-laws againſt reaſon, or the Laws 14 Where covenants to do all: acts for further 
of the Realm. 211. :  alluranceſhall be ſufficient to deelare the uſe of a ſub- 

7 Have power, by the very Incorporation, to make ſequene fine in fees, and where not. 273,274 275. 
by-laws, without expreſs clauſes. 211. 15 The Office of covenants for farther aſſarance 

8 What by-laws ſhall be faid againſt reaſon. 211. and quiet enjoyment. 275. es, 

9. The ſimple incorporating of a Town excludes 16 Covenants muſt be taken with reſpe& to the 


not Forreiners to trade there. 212. whole context, and contents of the Decd. 253. 
2 | 17 A covenant to makeſuch aſſurances as (hall be 
Coroners. reaſonably deviſed, muſt be of ſuch aſſurance as differs 


| 1 3 not from the bargain. 275. | 
1 If the Court allows the Plaintiffs ſurmiſe, and 19 How covenants may be ſaid to wajt upon, and 
grant Proceſs to the Coroners, Qere, whether they joyn with the Grant. 2 6. | 
may after ward award it to the Sheriff. 64. | | 
2 Coroners acting as Miniſters of Juſtice; muſt all Coverture. 
joyn, as Judges they may divide. 70. ©. 


* 
5 


3 A return ot a Ven. by three Coroners where are Baron and 
four, is error at Common Law, but holpen by the See F 4 
Statute. 70. | eme. 


* 


of Waſte, the Eſtrepment ſhall go to the Coroners 
8 5. f mY hot” | 
5 The Coroners may provide againſt Waſte, by 
-takingathe Poſſe Comitatus. 85. ent 

6 A Flight found by the Coroners Inqueſt,is final, 
as to forfeiture of goods. 318. 


4 When the Sheriff is Plaintiff in the, wr Was not protected at Commot Law, fo much as 


Infancy, and why. 93. 
Courxil- Table. 


x ls as it were a Court of State. 114. 

WW 2 Is not 1 ſet pain) of om | : I14e 

| 3 An Am ma fecute there, for his 
Coſts. See Damages. Maſters Subjects, but not Ye a 114. ; 

1 If Damages be ſeveral,' and Coſts entire, , 4 A Commandment of the Lords 6f the Council 


though part of the ARion fail, and Judgment for Pleaded in traverſe, 134. 


b 5 In what caſes they may command a man upon 
_ part be reverſed, yetthe entire Coſts ſtand, his Allegiance, In whicnot. 47, 252. po 


. ; | | 3 0 5 | 
2 If a Prohibition be awarded for part, after ſen- , ee 2 — of chem, is 


tence, the Coſts taxed before the Prohibition deli- 7 Where refuſal roanſwer them in a queſtion of 


vered, cannot all be exacted, ſecus of thoſe taxed after, State ſhall be puniſhed in Srar-Chamber. 235. 


be they never ſo high. 192. - 3 
3 Where the Plaintiff after a verdi& againſt him 

ſhall nor aye his Coſts by exception to his own Pe- 

claration. 219. "2 


8 Where, and how far a cauſe determinable in 
Star-Chamber, is examinable here. 213. 


County Palatine. 
Covenant. | 

3 1 Hath a Court of Chancery incident to it. 63. 
1 Where it lies upon a warranty. 4, 28. : 2 How iſſues joyned at weſtminſter, may be tried 
2 Where it lies upon a covenant in Law, by Dem?ſi. there, and certified from thence. 138, 139. 
3 What alterations have been made in the County 


12. 
3 Performance of covenants may be pleaded ge- paſatine of Durham, by the Stat. of 27 H. 8, c. 24 


nerally. if the Indenture be pleaded too. 8. 139. 

4 Though the covenant be negative. Quært. 13. 

5 A covenant in Law by Demi ſi, may be broken Court, or Courts. 
before eviction, otherwiſe of an expreſs covenant to : ; 
enjoy. 12. 1 When the Court is bound ex officio todifallow 


6 By an Under- Sheriff not to execute certain Pro- the Ven. fac. 37. So 
ceſs, without a warrant from the High-Sheriff void, 2 When to abate the Writ. 279,281. 


as againſt Law. 13. | 3 Where the determinations of the Kings Courts 
7 By the Feoffee not to alien, good. 13. make points to be de lege, as Articles are ſaid to be de 
8 Shall be taken ſtrictly. 25. fide, by the determination of the Church. 298. 


9 That B. ſhall enjoy for ſeven years, is a Leaſe. 10 AS 8 curiæ, any body may inform any 
, 2 1% EOS where. 28 1. | 
* That the Leſſee ſhall enjoy, binds not againſt 5 A caufe judged by the Court that hath no juriſ- 
a wrongful Eje&ment, unleſs it be particular againſt diction of the cauſe is utterly void, & coram now ja- 
A. who wrongfully eje&s, or expreſly againſt all dice. 53. ; 
ſtrangers. 35. | 1 [int 6:7 6 Bound to judge ex of5c/o, upon the whole Re- 
11 Lies againſt the Leſſor , upon an Ejectment by cord, though Demurrer be joyned upon a point cer- 
him, 35. ES tun. 56, Pe 
; 7 After 


os IS We? — 
_ — * 
— 


C 1 


7 Alter a verdid they muſt make no more doubts 
than — Jury mode, We ap, 
tis i 5 cretion to grant a Prohi- ; 
birjon, 67. exp x Not ſtiled a Court, but Maſter of Regueſjs, 75. 
Where the Court ſhall judge by diſcretion, the . 
cofvenioney of things in certain. 69,99, . Star- Chamber, ſee Star- Chamber. 


| Requeſt. 


10 How the Courts of Common Law may be ſaid Wards, ſee Wards. 
to have unlimited power in cauſes tranſitory. 79. Count d. fe R . 

11 If after Demurrer a plea be pleaded puis dar- untermand, lee Revocation. 
rein continuance , and a new Demurrer upon that, pI Counter-plea of Voucher, 
et the Court muſt conſider of the firſt Demurrer. | See Voucher. 

1. b 1 

12 The Court of Common Law muſt expound | 3 

thoſe Statutes concerning Eccleſiaſtical — 8 Cuſtom, ſee Preſcription. 


84+ : F 2 

13 The Court fhall judge of convenient time to 1 By 2 Copyhalder. - See Copybolder, 1. 
—— upon the death of tenant for life, or to re- of the calms the Comman Law. 18. 
move comm Give the Common upon he if e 
In pl or ur Yo 174. a 5 * — 2 

14 The act of the Court miſ-awarding a Certiorari, —— the Corporation, are not triable by 
will not make it a failer of Record in the party. Fa What 8 15 Jury. 2 FR 
135. ; : af how at: 1 wahle. 0 

- s The _ m_ judge of rhe ſufficiency, or in- - —— — — _ truly, 

7 8 al concernment, the , Of aPariſh x0 take Fees for the rial ef: dead 
Court for avoiding multiplicity of ſuits may direct — » though carried through, and buried elſe- 
a trial to be had in one mans caſe for all. 92. | IF, 095 Bod. 278. | 

17 All ſerled Courts do and muſt obſcrve eſſen - id o have ſult to a Mill for all corn ſpent gud ſold 
tial forms of Proceedings, ſtil. Proceſſus Legitimos. 9 tabint me * 8 
we The Court muſt award a Writ for the King, ſhall be good, where not. 225. N 
where the Sr wy for him bing Quare Inpedit, 3 —— — che — == Parlſh reckoned 
— levi iche title de char. Ag be be II The ſorm how to apply the cuſtom of a Manor, 
no party to the adtlon. 126, 127. os porcibey Mcſuage . "WY 


20 Where the Court is ſo jnycigled between the | , c 
Informers that it knows not for which to give judg- 282 25 3 examined, this binds her by the 


ither ſhall have judgment. 128. [ | 
2 1 n Shall judge the unreaſonableneſs of a Copy- 13 To bind feme covert by Deed enrolled, without 


hold Fi n the circumſtances of à Fact agreed examination were void. 225. 
bo tho by Jury. 1353 174» 14 Of London that the Exccutors of a Free- man 


— d ang —— _— Orphans there, as 
: 3 well as iritual Court, is good. 247. 
Admiralty, their Juriſdiction. x5 This cuſtom extendi to Widows of Free. men. 


See Admiralty. 247. 


Chancery, ſee Chancery. 
Common Pleas, ſee Common Pleas. 
Cinque Ports, ſee Cinque Ports. | 
Dutchy, fee Dutchy. 0 
Eccleſiaſtical, ſee Eccleſiaſtical Courts. 
Exchequer, ſee Exchequer. 2 WY 
Exchequer Chamber, ſee Exchequer a 
Chamber. Damages. Gloceſt. c. I. 


High Commiſſion, ſee High . » M andre, abt thee 


Cuſtos Rotulorum. 


See Cerciorari. 


OD 7, Commiſſion. though the judgment be reverſt in part, 
| Kings Bench, ſee Kings "TY 2 4 -_ ſtand good for the reſt, and for the whole 
Leet, ſee Leet. 2 Wher the —— of the entire damages 
and coſts, which were aſſeſſed, the Plaintiff may have 


. Marſhal, ſee Conſtable and Marſhal. ;\qpment, otherwiſe not. 178. 


Pipowders, is only for Market-cauſes, 3 Nor recovetulle in a Quare Impedit, or a Wars 
| rantia-Charte, quid timet. 22. 
12 Orphans, ſee London Cuſtom, 4 May be laid in the Declaration, though not re- 
1 5 coverable. 23. | | 
5 Recovered by executors, where they are aſſets. 38. 
6 Where 


— 


e 


Ds 


Where one ſhalb recover dama 4 
that is not in eſſe, wich relation to the 2 925 
When it was in eſſe. 


27. UH. — 8 5 le anker in 


C 
Sa. That Defendane: which is not party 60 a iſſue, 


not non per fermaα,ðẽi)WWʒ 89. 


e 3 nder, und . ers, hei 
in of a SIS , my 
arty ' 18: Where it will lye upon a promiſe. 216. 

19 Where e e e of 


may have ” A 7 the the Feſtator. 216 
8 9 Writ of Enquiry ef damages directed ro the % Where-in the Detyier I 'wherein 
= i 1 be executed by. the oy ih of a Li- Sata 264. 3 5 the Deke 
5 ö we 21 In Debt u 022.6. Nil aer + good! 
0 Where they they are well enough aflefſediaan Af- 218. 5 e - = 
* hs, thought aſlefſed occaftone ene a 3 22 In debt 3 three, ap age his Law. 


rhough the orher plead mee ee 244» 


11 Where recoverable in aWrit of Raviſhgienc de 245. 


rd, though the Statute᷑ gives them not, 94. 
9 I2 py 


not. 98. 
14 Where are given. entire upon Non culy. 


pleaded, and by Law none can be given for part, yet 


it ſhall nar be underſiogd that they are given accor- 
ding to Law, Hb 189. 


Debr. Vide Judgment. | 


fy 


TE 


land gr. 

21 the 2 profits. of a Court be leaſed, rendring 
Rent in debt 1 Rent, tis no Plea for 'the Leſſee 
to ſay; he received no profits that ear, otherwiſe it 
in, if the Lord diſcharge or relcaſc all. 44- 

3 Theform of pleading in Debt upon an Arbicre- 
meet deen 191. 

upon A Bond.” 'tis no plea that the 

Felt os gen new Bond in ſatisfaction of the 


old. 68, 6 


3 In t for Rent, the Declaration muſt aſſign a 


place where the Leaſe was made. 82. 

6 It is no plea for the Leſſee to ay the Land was 
extended before the Rent day, if t 
executed aſter. 82. 

7. The Declaration may be for ſeveral Duties, as 
Ren, and Nomine pane. 82. 

8 Where the action ſhall be abated by variance 
*twixt the Declaration and the Obligation, where 
not. 18, 1 y 20s 116. 

9 In De an. Obligation of 10l. recited to 
be for Rent, A try, and Suſpention, is no plea, be- 
cauſe it only Mſwers a recital in the condition. which 
is not material, and not the condition it ſelf. 130. 
10 Where the ad ion of Debt brought upon a Re- 
cogniſance, Ack muſt be laid. 4,194,196. 

11 In Debt for 10 l. the Declaration may be of ſe- 
veral Bonds. 178. 


eme covert be acquitted in an Appeal, 


e Liberate were 


23 where Debt will Heforas Eſcape. See Fr r. 
24 For the Kings Debtor, e range 5. 8. 2 


9 Mare, if ſle ane en -againſt the. Abettors for 13 El:Z. ca sp. «Bw Ye 
85 4 1 ſhall = 8 ; 2 FE , | 
1 13 here t l ſſeiſor and Feo Was, an 

is chargeable. _ the whole damages, e — Dec aration, vide Pleading. 


1. Where the want of an Avermetic in itſelf ſhall 
be ſupplied by an intendment, or e 45 


„ In an Action upon the Caſe, way be of, ſeveral | 


wrongs, as Words 6. 
3 „ tar Ben and pain. Avowry 8. 


wm Inan 2 Adlon LI Slander againſt an Attorney 
e 


x. Brought by an Executor for the Arrearages of muſt ſhew a prec — —— ü ny 
Rent _ is local ſtill, and muſt be laid where the 2 505 3 er unicati 
k. 12. 


. 7 In Replevin muſt 2 2 place, as well as a 
8 Bar ſki it be leaded to and not demurred 

tis good — 17. upon, 
9 In debt miſ.reciting the Obligation i is naught. 


19. 
10 In Ejectione Firme, when warranted by the 
er rePugnancy. 18,19, 
73. 
11 In a warrantia. Charte, what paints muſt be 
obſeryed. 20, 21, 22. 
12 Surpluſage in Coun: hurt not. 23. 
4 See Damages. 4. 
4 What is omitted in ir, and not neceſſary to be 
ok: 4 to, ſnall not be taken to be confelled, or not 
denie 
1 By 8 Adminiſtrator upon 4 umpſit to the In- 
teſtate, without producing Letters + Adminiſtrati- 
on not good. 38. | 
16, By an Executor in an action for wrong done 
to we need not produce the Letters Teſtamen- 


_ 
0. form of a Declaration in a Prohibition. 


9552 29 
18 n Annuity pro conſilio, need not aver that 


counſel was given. 41. 


19 In Covenant or other Action by a Servant 


12 In Debt againſt. baron and feme, the Declara- for Wages, muſt aver that the Service was done. 
tion may not be of ſeveral contracts, one Dum ſola 41, 42. 
fuit, another on 1e{imul computavtrunt. 184. 20 In Action for Slander muſt lay quod in audits 
13 What ſhall be a ſufficient contract in Law to quam plurimum propal auit. 62. 
malatain an action of Debt. 206. Vide Sheriff. 21 In an Aſſumpſit the plaintiff muſt aver the per- 
14 Quer, if an action of debt may not be had a- formance of all on his part to be performed. 68. 
gun an Executor, as a principal Debtor, and de- 22 f the Declaration be put in B. &. the firſt day 
of the Term, and Bail filed the laſt, tis good enough. 


clare of Drvaſtavit by him. 206. 
15 Where and for. what duties it will lye. 206. 70. 
- 16 *Twill lye in may caſes, where an account 23 The form of it in an Action upon the Stat. of 


may lye too. 306. 23 Hh 6, cape 15-78, I 5 24 Need 
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24 Need not aver that which will eonie more 


properly on the other ſide- 78. 23 
P 25 in Er for Kent muſt aſſign er we 


the Leaſe was made. 82. 
26 So in an eee RS ch 
27 Where the writ my 
Count ſpecial. 8 
28 man Aſunype cannot * Ae ſeveral Ac 


29 In an 4 bt money in confideraion 
of a 1 ſanſa oyy ney incot of the per- 


formance;,/ becauſe? ris promiſe for promiſe. 68. 

o Andthe Counter-promiſe not yet performed 
modes rite rhe conſideration: 106. | 
1:86 n compotaverunt, other 

need not ſer forth for what the r 


ed for due. 12 55 
— pay $2. for fo mn Oats 


SE, 


3 of $2 Quarters 
more, yet "ris — — 88. 
2 Laa 


* and 
2 102 


FINS 5 = 
c other — 
—— a Trav 28 — 


og. 
* If after — — pleuded the 
Braoutor eonfels rhe 2K ion, ts rio confeſſion 


of Aſſers,. for the pat mn — 
no further then to the Count, which l ee 


* 


the 
ſujr to 5 Ml, ev the Count in a Sekt Mbiend. 


188 . 
38 If the Plaintiff declare upon an infuffrient nan 


Cuſtom, and aſſign 
is ſufficient, it will not ſerve, 199. l 

39 the Declaration comains falſe La- 
ein, yer ſnulł not be ſtayed after vrrdict. 


197 
ef The formof the Declaration In ati adion As 
— 0 for cutting ard fudverting 2 Milf 


| In an action the Caſe againſt dete 
ber pecfermiommced not alledge i to be N 
— we yo 245. 


42 In. action upon the Stat. of Hue and Cry, the 
Declaration may be Verſus honi nes inhabitantes in 
di midio Hundreds. 

43 If the Plaine declare upon a Bond made 


teltimo Aup 1 Oyer it appear to be 
dated 19 ed 8 0 variance to arreſt the 


judgment after verdict. 240. 


Deed. 


3 Read amiſs to him that cannot read, or  miſ-re- 
ported ro him that is blind, binds not. 96. 

2 If a Leaſe or Obligation were read to arr un- 
learned man thus, If I. S. and his Wife convey un- 
to you their eſtate, then you leaſe, or are bound, and 
in truth the condition i is, if the Husband do it with- 


be general aug the 5 


5 one hade by the Defendant in his owW n 
2 ee other 2 Gps Right ol the Inteſtate; a8 
minifiraror. 8 


4 breach in. that part of it which | 


4 ARR | 
3 Wien it ee 3 ty. Proles Se 
bäder 
6 A A in bor verbs, is become perx of 


che Plea that refers 46 fl, ned #ir hid been 


in the Peu, 21%, 


2 : 
a, 7 & Book cuunot 8 delved un Brow! w 


then alone: / 
9 "Seo ned ar ve ſewn 


who is not navy Fe zo the Gran Grant. 3 
e A pover of Rerouon by any Pater 
ly require a Heed, but may be 
by "ft Wl? 312, 7 
11 80 e contverſo, # Fige tothe iT of 5715 
ſs nor to be underſtood ef a Teſtament o N 
may be extended eg a0y Gee Deod, 349» 


Demand. See Requeſt: 
1 of Jews need not be 


try for 5 a . nd e ban 


2 Of A qa; ag it comes 8. 
A Nomine pene is not ; 
15 1 75 pen Skid aun 


4 There muſt rolle be g demunit of the the penal. 
ty it (elf, the latter end of the day afrer tnt Rent 
ETA f dilwec will for char. 

5 Quere, erve 208, 

6 Of the Rent muſt be » elſe no. 
ture of the Nomine pune: 121, oY, 

The Rent or Fine in caſe of forfeiture of a * 

e nt be dealer the fende of the fe. 


7 of of Homege muſt be of the perſon. 2 
Lord-demane ne His Res 
at hn, day, yet he may afterwards arſtrait 2 | 
01 aa demaud, other wife of 2 end · ſeck, 
and why. 207 
reſs for Rent ĩs boch r dem mda di- 
— for oti'd w be 215 for 
ee for ue d c 
— 4 withour > be de- 


12 b can be taken nde or 
* withour demand at tłe day prefixt. 207. 

If the Lord refuſe the Retr, which at che day 
was n ene to his perſon, ke cannot after diffrait, 
wichour'a perſonal demand. 207. 


Demurrer. Ser 27 El. cap. 5. 


SL rr 4 ir ic flood lone, judgment ut favs 


_ — one party, yer ff there de upun the anale 
Record caaſe to 5 againſt him, d Court muſt 
do fo, * are nor tied up by the conſent of the par- 
ties. 56. 

2 After demurrer the Plalntiff may be Noon · icit, 
or the Defendanr plead Priſcuiment Durrein continue 
at the day of adjournment. 80,81. 

3 If 


na ning tie writ, nv. 126. * 
ov 


” ! 
17 
* 


E ITY 
< 1 3 ” 
—_— 2 5 N * 


: 3. If 


anew demurrer or iſſue be joyned on that 
> joyned up 


tea, Ee Cour muſt confider of the firſt de- 


(8-36 
- > 2 plea that amounts to a general iſſue 
may pot. be demurred upon, but the Court muſt be 
more. 127. 

3 


re not taken as a conſeſſion of the plea. 


7 163, 164» any 1 48. a. 
17 Where the clauſes and ſentenoes. of a: Will 
Departure. See Plea ding. 2 _ be (everally tranſpoſed to ſerve the meaning. 
1 18 4. deviſes that 8. ſhall be his heir, this paſſes 
Depoſitions. ſuch eſtaee $0.3, 35 4. had, whether Free-iold wil, 
— Tn ne 
Sce IEA 20 Adeviſetod man and Mis Heirs, and If he die 
| itnefles. n that it ſhall remain, is bur an Eſtare 
Deſcent, See Diſcent. Dioceſi ges after Do ; 
Detinue of Charters. See Dower 3. A. r ory 0 . | 
Cann be plead bythe Feoffec in bar fdower. N nog ok 
113. 1 If lands be convey ce-ſimple, to a man 
TY 1 1 x | he Heirs, by the of heirs, | 
Devaſtavit. See Executor. or by: eviſe, yer heir bin by — * 
Deviſe, Deviſor, Deviſee. 0 Otherwiſe tis, if lands by ſo conveyed in till 
: The diffe twixt taking of | 
I & 2 Ph. & M. cap · 8. mY Po * 1 1 
Seed 32 H. 9. c. 34H.8.c. Of Wills, 4 The heir — nt hn Ge before en· 
43 Eliz. c. Charitable Uſes. 5 he in the Revefſion diflciſes denant, fur lite and 


0 dies ſeiſed, this is 4 deſcent to take away the entr 

1. To my couſia 4. H. for 23 years, and my ſaid of tenant for life, ſicur, of che entry of a 4 
couſin A. H ſhall have all my Jaherirance,if the Law Ste 32 2.8. cap. 83.8.3. of a ſtranger. 323 
will bear ir, is Fee · ſimple. 2. : 5 | 

2 To one and his heirs males is tail. 32. hk | 

g To my ſon ian for — Reverſion to his ſon Diſmes. See Tythes. 72 
rr my” , 2 

d of as value for his fon as,A a . „ A 
— william ſhall ſell my land as his own, paſſes 2 Diſſeiſin, Diſſeiſor, Diſſeiſee. 
Penn Joby d ir he die without iſſue of tf che diſſeis | | 

To my ſon John, and if he die without iſſue of 1 Tf the diſſeiſee enter upon the diſſelſor, and tlie 

R 0 then it ſhall remain, paſles a tail to the _— — * 15 > another eſtare. 225 2 
ſon. 30. : ad 2 Where the iſſeiſor was chargeable 2 * 

3 Stk a Fee · ſimple to the Deviſors own right mon Law, Eh all the d and why. 4 man 
— by the — be ane. void, and they are in 15 phone 2 wy wor difieifor or fe Js not 

ſcent, orherwiſe of a tail. 3 chargeable at this day for dan I vs & 

* To che ſon and heir, and bit heirs is void, though — 98. 7 mages in treſpaſs vs & 
it be not to the heirs collective, but the perſon thac 4 A joynt-tenant, tenænt in Common, or Coparce- 
is heir in ee. 30. l ner cannot be diſſeiſed by his fellow withour an actu⸗ 

7 To rhe ſon in tail, remainder to the heits males al Ouſter. 120. | 1 l 
of the deviſor is a Reverfion, and in tail, and there- 5 In an Aſſiſe againſt the diſſeiſof and teumt, 2 
fore cannot go from the brother to tlie daughter, but releaſe of all actions real is no plea for the diſſeiſor, 
muſt find out a very heir. 29, 30, 32, 33+ ſicus, if the ſame perſon he diſſeiſor and tenant. 163. 

8 Tomy ſon 7obn, having two of the Name, Aver- 6 Receiving thy Rent, or feeding my Common is 
mene ſhall make it certain. 33. „but a diſſeiſin at Election. 322. 

9 What ſhall be ſufficient Name, or deſcription 2 ff Leſſee for years be ouſted by the Lord, no 
of the deviſce, to paſs an eſtate to him. 32 diſſeiſin is committed, yet the eſtate of the Leſſee is 

10 Of a remainder to a Perſon or Corporation turned to a Right. 322: | 
not in eſſe at the time of the deviſe is void, though 


frerwards they come in eſſe, otherwiſe it is of a Dower. S tinue. 
— 410 to a Corporation, begun before ce De mu 


2 4 ; 
choſe. 33. 1 Ifa cuſtomary tenanr be ſevered from rhe Man- 

1 Toa Sack, Family, or Houſe, is underſtood nor, the Wives Dower is loſt. 181. 
of the tenure or principal of the Houſe. 33. 2 Rent may he aſſigned for Dorrer out of the land 
12 To my heir, where it ſhall carry an eſtate to dowable, withour deed, bur not for a lefs eſtate then 


one, is not heir indeed. 24. for life. 15 3: | 
D 2 2 If 


RR, 


r 

PP gn Eon 
PY 7 a N p 6 
* 37% 


4 l lie renane in polleons Auen, 255+ 

2 Dices. 

. 25 i tv). 1 5 bh # 1833+ : - f 

BM  Archibiſhop of Torb admits and inſlitutes at Lon- 
"ah don Ie 15 

2B Dutchy Court. 
3 1 Hath no Juriſdi&ion' in reſpeR of the perſon, 
"= becauſe the parties live within the County Palatine. 
E 77. 2 rere f 74 a 

- 2 Their Juriſdiction is only upon tlie Kings lands 
. and Revenues in the County Palatine, and perhaps 
* a upon bonds and Aſſurances given for the ſame. 78. 
* 3 It may be prohibited if it exceed the Juriſdidti- * 
A on. 77,78. a L 


med, e n e ö 
Pccleſiaſtical Court. 
* 10 1 * bbs $42 8 4 , | 
£28 NB: ; Arch-biſhop. 05 . 
High Commiſlion. 


1 T7 Very Eccleſiaſtical Court muſt temit to the 
next, and cannot wave it for a higher. 16,186. 
2 It may proceed to deprivation of a Parſon upon 
his conviction of Man- ſlaughter. 121,291. 
3 They are bound by, that conviction, and are 
not to, admit the Parſon to make his defence againſt 
it. 121. 8 | 
4 It cannot be uſurped upon, nor prevented in its 
Juriſdiction by the Star-Chamber. 195. 
.- 5 May not expound the Statutes concern them- 
ſelves. 83,84. 
s Cannot examine Temporal Crimes for Eccleſi- 
aſtical purpoſes, 121,290. | 
7 ln wat caſes the inferiour Ordinary may remit 
to the,Metropgliran, -185,186. 
8 Shall try Idiocy pleaded in bar of a Legacy. 
9 Cannot prejudice the Kings Courts in a plea of 
the Crown, though it take a Conuſance of the plea 
for a different end. 290. | a 
-: 10 The Temporal Court may hold plea of a Spiri- 
tal matter that falls in incidently, but the Spiritual 
Court cannot hold plea of a Temporal matter, Sc. 
296. 


Ejectione Firmæ. Ejectment. - - 
1 When the Declaration is warranted by the 
Leſſee, notwithſtanding a ſeeming repugnancy. 18, 
19. | 


48. i | 
The Declaration muſt aſſign a place where the 
Leaſe was made. 88. 


8 For the whole land by Leſſee of tenant in Com- 


; mon, he ſhall have judgment only for the part be- 
longs to the Leſſor. 120. 


9 Ejectiont Firmæ, and traverſe of Aſſault and 


Battery are contained in one writ, and à verdict ob- 
tained. Qxere, if judgment may be given. 249. 


Election. 
1 Grantee of an Annulty till he be 283832 to 2 
Benefice, quam duxerit acceptandum hath election, 


and may refuſe for ever. 40,41, 
oft ; 


2 Of that which is not to be had is void: 57,58. 

3 Though the verdi& for the Plaintiff be condi- 
tional in a writ of Raviſhment of Ward, yet the 
Plaintiff muſt make a preſent election, and cannot 


have a conditional ju 38. . 
4 Where a Nent - char in Fes pte my be 


turned into an Annuity for life. 58. 


5 May be of the worſt beaſt for a Heriot. 60. 

6 The Plaintiff ſuing the treſpaſſors ſevetally, can 
have but one ſatis faction againſt them all, bur may 
make choice ot the beſt damages. 66. 

- -7 Where an Act may work two ways, both arifing 
our of the intereſt of the Agent, the Patient hath e- 
lection to uſe it either way. 139. d. E 
* 8 Where an Act may work two ways, one ariſing 
out of an intereſt, the other out of an — in 
the Agent, and the Act be indifferent, there the Pati- 
ent hath no election, but the Law ſhall attribute it 
to the intereſt. 1 59, 190. 

9 Where the Agent himſelf declares that his AR 
ſhall take effect by his Authority, this ſhall prevail a- 
gainſt the intereſt. 160. 

io Where a thing may be void, or not at the ele- 

ction of him whom jr concerns. 166. Ii. 

11 A man having one Benefice, takes another 
without diſpenſation, though he be not inducted, 
and ſo not within 21 H. 8. the Patron may preſent, 
as to a void Church, or leave it as full, till deprivati- 
on. 166. | R (Z. 1 

12 When the election creates the intereſt, nothing 
paſſes till election, and where no election can be 
made, no intereſt will ariſe. 174. 

13 Where the Right of election reſerved to the 
Grantor, ſhall by Law be transferr'd to the Grantee, 

3 1 
1. Where, and in what caſes the Plaintiff hath 
election either to take a preſent judgment, without 
convicting the Defendant of a wrong, or to proceed 
to convidtion, and the conſequence of ſuch election. 
198,199. 1 

15 it a Sheriff upon a Cap. utlag. will not ar- 
reſt the party, but return Non eft #nventus, an action 
againſt him may be brought either in the County 
where he received the writ, or in M. ddl. where the 
Record of that falſe Return is at election. 209. 
16 When the bail harlr- rendred the e 

ip Ys 


body, if the Plaintiff or his Attorney be preſent, he 
muſt make election whether he will have him in exe- 
cution, or no. 210. 5 


17 In what manner ſuch election muſt be made 


and entred. 210. 


18 Where nornithſtanding the refuſal of the bo- . 
dy entred or recorded, yet the Plaintiff may reſort 


to take it again. 210. 


breach in another County, or place, the Plaintiff 
' hath election to lay his action in either. 187,188. 


20 Where a man hath election whether he will 


be out of poſſeſſion, or not, where not. 322. 
21 If a Leaſe for years be made on condition to be 
a i er e yet ir is not void till demand, 
ſo the Leſſor hath election. 331. | 
22: Where two ſeveral eſtates are made to a wo- 
man during coverture aſter the husbands death, ſhe 
may ſometimes elect which eſtare ſhe will, ſometimes 
- NOT. 7 Is: : , | 
23 Where he who brings debt, or Scire fac. upon 
Recogniſance or Judgment, hath election to lay it in 
. which County he will. 195, 196. 8 
24 If the Admiral Court fit in Middl. and ſummon 


in Eſſex, the party hath election to bring his action in 


either County. 1986. A 
25 Where upon a Reſcouſe made, the party grie- 

ved hath election to bring traverſe vi & armis, or 

action on the caſe. 180. | | 


26 And may uſe the general bill of traverſe ei- 


ther way. 180. 2 LEY | 
27 Where an act becomes void, will determine 


an election. 1 52. | 


28 If a Parſon appropriate, preſent one who is 


refuſed, this determines his choice to have it diſap- 
propriate, 132. 0 


, Ekegit. 


1 Whether the ſuing of it, and entring it upon 5 


Record be ſo peremptory, that tliough a Nihil be 
returned, no other execution can be reſorted to. 
Quere 2, 537, 58. j . | 

2 May be ſued of Land in ancient Demeſne. 47. 

3 May be ſued after a capias, or Fieri ſacias both, 
and after a capias, returned non eſt invent is. 57+ 
4 The Plaintiff may have an alias Elegit, or an E- 
legit in divers Counties one after another. 57. 

$s May be ſued for the reſidue, after part levied by 
Fiers facias. 58. 

6 if upon an Zlegit nothing be taken but goods, 
which are not enough, the Plaintiff may have a Fzerz 
ſacias. 58. 2 

7 If Land in Leaſe for 3 years be taken which is 
not enough; Quære whether now the Elegit be pe- 
remptory. 58,59. : Ty 

8 Though the writ of Elegit be right, yet if the 
entry of it upon the Roll be wrong, it is Error. 90. 


Emblements. 


1 If tenant for term of years certain, ſow the 
Land, the Leſſor ſhall have the Emblements ſtanding 
at the end of the term. 132. | 

2 The Executors ſhall have the Emblements ſow- 
ed by the Anceſtor,and not the heir. 232. 

3 If 4. ſow the Land, and convey it to B. for 
life, the remainder to c for life, and B. die before 
the land be reaped, c. fhall have the Emblements, 


3 
Lind, 
p 338 « ments 

„ 19, Where the promiſe. is laid in one, and the _ ©: 


and n 
4 80 if . 


4 
[1 


How that which js. bur an enqueſt of Office, yet 
is mu 1 ants in Law, and is in ſome Gaſcs Final. 
31% 2 yl 47 Wt. ot 


Entry. 


1 If one. tenant in Common enter ſpecially in the 
Name of himſelf and his fellow, it will ſerve his 
companion. 120. MSF: Ain 

2 If one tenant in Common enter, claiming the 


whole, yer ,this will not diſpoſſeſs his companion. 


120. 


3 Entry of the Leſſor ſuſpend pends the Rent. de. 
4 Cannot be for a condition broken 85 d ay 


Y che 
154 | £77 4 8 2 011 5 77 
Preſidents. 


= YJudg! ent. ö 
Error. See 5h equer - Chamber. 


Falſe Judgment: 
1 In fact may be aſfgned and examined in the 


Exchequer. Chamber. 3. r 
2 Cannot be aſſigned by the death of any, not par- 


ty to the Writ. 


3 Nor in any thing to draw the title in queſtion; 


4. May be aſſigned in the death of the parties, of 
the like, where the writ is abſolutely abated. 5; -* 

5 Not helped by conſent of parties. 5. 

6 'Tis error to deny the eſſoin where it ought to 
be granted, not e contra. 47. 

7. Where the Defendant may aſſign a fault or er- 
ror in that which makes for his advantage. 37. 

8 If Treſpaſs be brought againſt three who ſe- 
ver in pleas, and judgment be given againſt one, 
and Nolle proſequi entred againſt the other, all cannot 
joyn in a writ of Error, for tis not ad grave damm 
of all. 70. F Y f _ 8 ; | 

9 The principal and bail cannot joyn in a Writ of 
Errour upon the ſeyeral judgments againſt them. 
72. 

10 Communis Error facit jus. 83. 

11 If there be errour in the entry of the Elegit up- 
on the Roll, the taking out of a good Writ will not 
help the faulty Roll. 90. 


12 If in a Scire facias I. s be returned Ter-renant 


Omnium Terrarum , & Tenementorum , without ſhew- 
ing certainly of what, this is no errour. yo. 

. 12 A Writ of Errour difables the Court to a- 
ward Execution, but if the Defendant do not remove 
the Record by the day of the Return, the Court is 
re- inabled. 116. . re 

14 Where notwithſtanding Errour brought, and 
the Record certified, yet the Common Pleas amend- 
ed the entry of the judgment. 27. 

15 If there be error in the Award of Execution, the 

: Exe» 


1 
i * 


only ſhalt be reverſed not judgment. 90. 


Executlom 
Fe... Aſter error Ao vis cannor render 


| 7 We rote 
upon one 


77 is align for etror 
Lade party was 


contrary 2 
20 Writof — rarying from the e. 


WM A Wri If Error bearing da the da 
2 rit te 
he judgment cannot be defcared by 


| Wiitof Execution, 329. 


| Eſcape, See Audita Querela. 


r To the priſoner to walk into the Town 
aw wi Kee Free efeape, vnkeſs K WP 


gee at * inthe vacation. 202. 
f 3 = abroad, and return in the 
dime of one Sheriff, and eſcape in the time of ano- 
ther Sheriff, this is no eſcape in the time of the ſe- 2 


. 202. 

4 If one taken upon à Cap. eſpe, and the Sheriff 
448 a new Sh made for the remainder of 
the year, F ano- 
ther Cap. for the ſame cauſe, and eſcape, this will 


not charge the new Sheriff. 202. 
255 * De. for an ge tiel Re- 
cor 


SST 


Sheriff. 268» 
an action of debt u 
hor oa — —— bs by himſelf, it muſt be on 
in e Detinet only. 264, 272» 


Eſcheat. 


32 H. 8. c. 33. 
l 1. & 3. 


I Liked needy rape and feme, the Writ muſt 


2 Of Land to a ry deſtroys the Warranty 


annexed to the Scigniory. 25. 


Eſcrow. See Deed. 
Eſſoines. 


W. 1. c. 43. 
See 3 Gloceſt. c. 10. 


t Where che firſt Vouchee may be eſſoined after 
an eſſoin of his Vouchee. 46. 

2 Where the ſame — may have ſeveral eſſoĩm 
in ſeveral reſpects. 46, 47. 

3 The of the entry of the efloins. 47. 

4 After the Vouchee hath entred — Warranty, 
the tenant can have no more eſſoins. 

s The eſſoin for an Advyowſcn is ; placito terre 


304. 


for error that which the 


E 


| Eſtate. 
Grants. 
See — 


5 If A the . bret enter . the Dieter, and 
for re-enter the eſtate of the — 
8 75 ſimple, of Tail, by whar words of a Will 
2 n Fee e, or e words of a 
be created. Set Deviſes 1, 2, 3, 4, lc. 
cher 5 yh — 9 
of himſelf and his heirs, his eſtate is noe c 
from the old Fee-fimple, bur he may vouch . 


27. 
and poſteriority make 2 
re maprtorky and poſter tic prioricy 
r as beſore. 27, 280. ö 
8 nn the Rever- 
fon to th he right heirs of the Feoffor, it bs fla Re- 
9 he who hah no one aun the R 
he w. no at ent, 
way exringuih fe by ts 130. 
7 Where 9 feme covert, veſts 
till deſcent, and where not till aſſent of the baron. 


2. Where, and by what means an eſtate of Inherj- 


— ee eee 
poſſibili 6 257. ee Fo 6 * 
9 Where a tail or ee ma * 


ter ir is veſted, — Ing 42 Pin 
10 Where 2 8 may be 
eſtate ſor liſe. 7725 e 78 
11 Tenant in 2 
ro the King Infee, the King hath bur one F ple 
m. 323, 2324s 
12 Tenant in ul, the Reverſion in the King, 
* 8 of Treaſon, the King! ha der 


yer yo = d to the ſame uſes that 

che tmer eſtate was, ſnall be ſaid to be the old eftare. 
280. 

14 Land to a man and his heirs during the life of 
I. S. Is but for life. 

15 A Diſleiſin ofa | 2 tenant for life by the Leſſor 
gains a Naſi Fee, during the life of tenant for life, 
and why. 323. 


Eſtoppel, or Concluſion. 


x Deſcends upon the tenure at Common Law, and 
not on the tenures in Gavelkind, Bor Engliſh, or by 
poſſeſſio fratris. 31. 

2 Where the confeſſion of one Defendant, ſhall 
not conclude the other. 64. 

3 Where the confeſſion of two Collectors for a 
Pariſh in their Acquittance, cannot conclude or bind 
the Right of the Pariſh. 67. 

4 If after Pleinment Adminiſter pleaded, the Exe- 
cutor confeſſes the action, this is ao conteſſioh of 
Aſſets. 178. 

5 Muſt be relied upon. 207. 

'6 Binds none but parties to it. 193. 

7 An Eſtoppel enforced by neceiſity, binds not. 


2 
3 A Precipe eſtops the Defendant to deny the Te- 


nancy of the Defe — a Qu. Inp. doth not con- 


clude him to deny incumbency, and why. 319. 
E/trep- 


Eſtreptient Ng a Evidence is not ſufficient tu 


| maintain the Iflue. 
1 The Writ ma be dire Scher to che bela, Ko 802 
aut bin rade, 0. Coronte. 5 


1 Euidende: Ste Wie. 5 8 — ; 
. vi we 
4 where Erb rhe A con» oa > 5 che 
Ee ee BEN Radon s 
What Evidence hall be hae 21 1  wis whether the Nag of 5. 
.to maintain the Iſſue. 
See Failer of Records, | 


«Mas a Deviſe 1.1. . and} his has Tow 
Redo & fold, Rade will given in, ev idenes found Towns,209. 
was I. S. r all my inherttance, ee 


5 f bee 


257 pry meme & Buſdexce & ia 727 at 
% anne: ptr 21 an. next 
ef —— 78, 19. 
* N. anf, Reruivor per Maints 1 5. 
bene an erdid, 2 doſtretry from 1. D. by the 
appointment of I. S. to the Plaintiffs uſe, 36. 
$ ut wax taken upon fefling 40 Oaks, evidence 1 That croſſes the Grane, or be is cepugnan to it is 
and verdict was but 10, for either was a breach of void. 72,170. 
the Coremanenotro de Waſte gere, if the verdi 2 The Grant ot a Minor eeer 
had bee ef aſhes inſtead of Oaks. 53. void, in caſe of a commo p 
6 Iſſue whither 1. S. was taken by a cap at, evi- 3 Cannox aler that w 
dence taken by an Alias capi ac. 54. ſecus, of that Was! 
7 Wie whether 4 were taken by a c iu, it tbe 4 Grant of a Houſe and Shic 
ſuit of I ane evidence, ataking by capiay ar rhe Shops, is 4 void n. 150, 
ſuit of c. and then delivetyof a capias, actheſuir 5 If the Ring grant I 
of B. tote Sheriff is good. 35. preſly, — 957 1 tre 
8 Iſſue was an account before R. and . evidence remiu, the 7 Fee plopas rat 
and verdi&aq account before R. only only; of and extends — to 
9 Iflue was upon a Preſcriprion to eicher Horſes 6 The King a evers te 
ab * poi feſtumP. evidence & verdi& vas ix vigit p. tlie adrowſon norif ir 
in fiffo P. dis Lune in Sipt. P aut poſtes ad libitum. 64. Aman may grant 4 Manor, exc 
10 Upon iſſue Aſſets or no Aﬀets, ſeiſed or not the Demeſnes and Services, ſoasa R 
ſeiſed, and oue give 2 Feoffment in evidence, the a Repuiative be left. 24s : F 
other may give fraud in evidence. 72. T A Grant of all ti Candi i D. | | 
11 Iſſue was a Leaſe 30 Marth habend. from the acre, js void, if the Grantor have no more Exod in 
Annunc; nent before, for a- year, evidence was a P. 170. 
Leafe 25 March — — «ap for a — 
12 lſſue upoſ an alienation in fee, maintained by . hange 
Alienation = bal. or for life. 10 Exc 


13 Muc upon theſe words, if Sr. I. S. might 
bers his will, he woold kill the King fee... evidence 1 — acre for whine che, without 
and verdi& was, I think in my Conſcience if Sr. I. S. e "rieniot- defenſible. 42 


fi- 
Sg. 180, 181. 2 Made by — word of Exchange is not dees 


14 Iſſue upon a Surrender, evidence muſt be an 5 105 ee en of either parry, but by 


Actual ſurrender, one in Law will not ſerve. 203, 4. | 
15 Unreaſonable Detainer is . good evidence to be? : - Benefices how and-in what manner kt muft 


oye a Converſion in a Trover. 189. 52 . 
a 16 Where the ſpecial matter may be given in evi- ;_ 4 If che exchange be'deſeated, the Incumbens fs 


dence, and the general iſſue pleaded. 39 it raigine. in priftins ſtatus a fieſt Preſentation. 192+ 
139 7 


Ber 


01. * Exchequer. 


1 The Courſe and Uſe of ir is, that when a pur- 


chaſor: of the Kings Debtor conveys the i. and to the 
King, ho re- conveys tt; che — 1s fill liable, with - 
out af} peg Grant of 
--2: The Courſe of tis e a contra- 
5 Decreei {x Pore 
3: The form of procecding — an ſue joyned 
kth tryable.im- Durban. 138,199. n 
When the Entry upon a Sheriffs Accgunrs is 
0. N. 1 — the conſequence of it is 206. >d 7 


3 Exchequer Obamber. T 
adds e it may. Sig. judgments 1 in the Kings 


or reverſe a Jud „ 14 a Scire- 26148, 72. 6 


* the firſt Writ o ef Error in 48 ted, a new 
one cannot de e ere Bas coram vobis N 
7. 17 eee 


— 
y wt 22101 


A people Heretical may be excommunicated: 149. 


t Na rg 1 Ne. * 
Execution. 


Wo pA Elie r 
3 1 in ancient ine, Elegit 2. 
2 ved upon a joynt and ſeve- 


11 eh It bee diſcharged of Exeturion 
ſhall never 5 taken àgaid. 2, 60 

5. By Stire fachas, owſt be where the firſt action 
wel, 44196>197.. 

£2 a judg ment in a Narrantia Charte cannot 
be ued till os Gl firſt ſuſtained. 22,23. 

7 But ſt m es ſued when a ſtranger who has Ti- 
tle ry js aQion 3 enters. 26. 
inſt all che Lands of which 
the ole Loris was 18 ſed at the Tyſte of the warran- 
tia Charts. 22. 

9 Of a judgment upon Voucher, is only againſt 
thoſe Lands of which the Warrantor was ſeiſed at 
the time of the Voucher. 23. 

10 Where it ſhall ceaſe againſt one heir, till it 
may be had againſt all. 25. 

11 Of a judgment in warrantia chartæ can be ſu- 
ed but once aſter recompence in fee had, otherwiſe 
upon recompence for life. 28. 

12 Where ſeveral executions may be ſued uuon 
ſeveral judgments in ſeveral. Writs of warrantia 
chartæ, and: ſeveral full ſatisfactions had upon one 
loſs ſuſtained. 29. 

13 What executions real, and what Baye 36. 

14 Where execution may be of the body without 
a Cap. ad ſati sfac. 87. 

15 Where a Cap. or Feri fac. may be had one af- 
ter another, or an Elegit after both, although che 
Cap. be returned Non inventus. 57. 

16 Where execution may be had for part, by Fieri 
fat. and for other part by Cap. or Flegit. 58. 


all, otherwiſe when they are ſued ſeverally 4 38, 


1 A 5 Elegit there be no 22 up- 
on goods which ar Med bars e Plaintiff ma 
have Gy. — now * in a but a Fiers fac. though 


the word D Teig MN ; 
12 12 4 nothing bur a 
ue 10 5 ꝓer annun, oy e it. .be 
peremptory 1n regard th; $ roche Remainder ere 
15 Nc #4 drink "4 
19 If a man die in anti heirs green 
tors are no farther 15 52,56. a; 


5 By Cap. Where, tis no actual 1 ion, bur 
nal ſa- 


21 If joy nr and ſeveral 'Obli ey be ſued "joy? tly 
the ſume kind of execution mlt be talten l 


ti Aion. 59. 


22 Where if one jn execution eſcape of his own 
wrong, he or his exciton are nofarcher chargeable, 


60, 

23 Nay be taken ond Stumute of Body, Land, 
and G J ar once 9 per one after another. 
60. 

24 By Ca did not lye at Common Law fare i in 


. traverſe vi & armis.” 


as Of the Body, {in Law a and une the beſk 
and moſtforcible. 61. 

26 And peremptory if Ke party deren een bb. 

27 Execution after a Devaſtavit returned, cannot 


| be taken by Eleri fac. 6: wad 9 rer 


@ Teflatum fine pon the Roll: 58, 
28 Where after a —_— k ch did 
emanare, a Superſdzas ſhalt be granted, and 


EXE 


cution made, thongh by Sale of a Leaſe, ſhall be diſ-. 


charged. 68. , 


* Execution of » Writ of Enquiry. See Dame 


ges. g. 


execution for his debt, where not. 113. 
31 The Court cannot award execution, aſter er- 


1 7 


30 where the party may pray to have the Defen- 
dant, who comes in upon a Cap. utlag. charged in 


rour brought, but if the Defendant removes not the 


Record by the day of the Return, they may. 116. 
32 By Capias upon a Recogniſance. 129. 
A good Execution will not profit, where the 
conſtitution is defeRive.. 151. 
. 34 If after a Ro ed or Cap. received, the She- 
pay the Plaintiff of his own money, Quere, if 
he may levy it of the Defendant after. 207. 


35. Where a common perſon may have the body 
of the Kings Debtor in execution, '1 15, 


36 If ſeveral Writs of Scire fac. be taken out a- 


- gainſt ſeveral Ter-tenants 1nſeveral Counties and 


judgment be given againſt ſome by default, and then 
all the Writs abate againſt all, Quere, if the Plain- 
tiff ſhall have execution againſt any of theſe tenants 
before judgment be given for, or againſt the other, 
28 

'3 7 Where a writ of execution ſhall be ſuſpended, 
quia erronice. 328. 

23 What ſhall be aneſcape out of execution. Se? 
Eſcape. 1, 2, 3.6. Th 


Executor, Executrix. 


1 If the executor for a time waſt the goods, Q- 
re, how the Creditor ſhall be relieved after the ume. 
expired, 266. 

2 The new executor may have an action apainſt 
the former executor, who waſted the goods, not a- 


gainſt the Vendee, 266, 
3 How 


” a 


broughr againſt him muſt 
after his time expired 265. 

4 See Eſcape 7. His action in the Detiner. 

s Where he may claim as Aſſignee, and where 
not. 9, 10. Shy.) 

If the wife of the Obligor be made executrix to 
the Obligee, ſhe cannot ſuc — husband, but the a- 
Rion is ſuſpended. 10. „ 

7 The ſame perſon executor both to Obligor and 
Obligee. 10. | 

8 Brings an action for a wrong done to himſelf, 
needs not ptoduce the Letters Teſtamentary. 38. 

9 Recovers damages in a pofleſſory traverſe, an 
eſcape, or any other action for a wrong to himſelf, 
it ſhall be Aſlets. 38. . 

10 An executor of his own wrong remains ſtill 
ſuable, though Adminiſtration: be granted to ano- 
ther. 49. | ' | 

11 See Afſets.. 3:4» 2211 5 

12 The Hh of him that dies in execution 

are go farther chargeable. 32, 56, 1d, 62 

13 The executors of him that eſcapes in his own 
wrong are no farther chargeable. 60. 

14 Where two executors recoyer, and ſever in 
their prayer of execution the beſt for the Teſtator 

ſhall be taken as if one pray a capias, the other a Fi- 
eri fac. a Capias ſhall ifiue. 61. 
15 The executors of a Dean, Biſhop, Parſon, vi- 
car, S c. ſhall have an Oblation made to them and 
their Succeſſors 64. | 
16 Where the executor ſhall have the emblements. 
See Enblements. | a 

17 Confeſſion of the action after Pleinment Ad- 
miniſter pleaded, no confeſſion of Aſſets, yet the en- 
tries have been both ways. 198. 


s Executor of the Obligor pays an uſurious Bond, 


this is a Devaſtavit. 167. 

19 Judgment againſt the executor, though con- 
ſeſſing the action after Pleinment Adminiſter plead- 
ed, muſt be de bonis Teſtatoris. 178. N 

20 If the executor breaks the Teſtators Cove- 
nant, judgment againſt him muſt be de bonis Tſtato- 
rig. 188, 283. 5 6. 

- 21 The Vicar fows the Glebe, and dies before. 
ſeverance, Quære, if the executor ſhall pay tythes. 
18 8. 17 4 y 

22 What 4ſſumpſit of the Teſtators will charge 
the executor, what not. 216. | 

23 Aſſets. 6. : 

If an executrix give Bond to the Creditors, 
ſhe may retain of the Teſtators goods to that value, 


2 loads 
28 And if ſhe marry, her husband may retain, 
but Quere, if the wife die, fo that the husband is no 
longer chargeable. '250. 


Expoſition of Words. 


1 Alternation. 253. 
2 Aſſignee. 9, 10, 25,27. 
3 Cognovit Actionem. 178, 
4 Compoſition. 178,179» 
5 Conſeſſion.. 93. 
6 Demiſi. 12. 
7 Jo direct Precepts. 65 
8 Diſcretion. 158,159. 
9 Diſ-parking. 45. 
--1x Their Eſtate, 276. 


3 How the executor for a time, in an action 
plead to diſcharge himſelf 


12 Fee, 68. 


13. Forſfiture. aaa. 
e e 
45. Hertdita 239 * 
16 us 75. e Mr 
17 Jura & ingreſſus. 24 
18 ag I OE 
19 Premiſſes. 296. 
20 Pro. 41,42. A. 
21 Pro rata 88. cities and ha 

22 Proof. 9a, 217,219. * 

23 Pier. 424. 

24 Purchaſe. 63. 

25 Rights. Cue | 
25 Faſt of S. Michael. 32,63. 

27 Scilicet. 171,172 84, | 

28 Stock, Famiiy, or Houſe.” 33. 

29 Succeſſive. 313,3143315 + 

30 Palu. 65. ; 

31 Videlitet. 171,19 2,284 . . 

32 That is ro ſay. 171,72. _ 

33 Tranſgreſſio 303. 

_ 34 Writing. 312,313. 
35 Laſt will. 249. | 4c 
_ Expoſition of Sentences... - 

x Where a Sentence ſhall be expounded accord- 
ing to the whole context. 74,27 5. - Gi Me 

2 Where clauſes in Company ſhall have other 
conſtruction then when alone. 274. 

3 My Couſin ſhall have all my inheritance if the 
Law will allow it. 2. Y 

f 4 To pay to ſuch perſons as I. S. by her Laſt Will 
ſhall appoinr. 9, 10. 

After the death of my ſon without iſſue, the 
Land ſhall go unto the right heirs males of me and 
my name for ever. 29. 2 

6 Propinquioribus de janguint pnerorum. 33. 

7 Quiete & pacifice abſq; interruptione 3 33. 

8 Ad triandum exitum. 66. | 

9 So many Quarters at 185. 9 d. as amount to the 
rate of 521.88, | » 

10 Lex non cogit impoſſibilia, ſed impotentia excuſat 
legem. 96, * 

11 Nullum tempus occurrit Regi. 15 1, 154. 

12 Actus legitimi non recipiunt modum. 153. 

13 Quod poſſit commodum ſuum facere meliors modo 
quo ibi viderit. 159. 

14 Expreſſio eorum que tacite in ſunt nibil operutur. 
170. 

15 und cum omnibus aliis, and where it amounts 
to a diſtinct ſentence. 17. 

16 Jura naturæ ſunt immutabilia. 224. 

17 Cuicunque aliquis quid concidit concedere vidi. 
tur & id fine quo res eſſe non poteſt. 234. 

18 Such aſſurance as ſhall be reaſonably deviſed. 
27 5+ ; 5 

19 Forfeit as much as he may forfeir. 298. 

20 That then, and from thenceforth. 312,319. 

21 That the Re coverers ſhall ſtand: ſeiſed to the 
Uſe of the Laſt Will. 349. 


n 
1440. 


* - 


ee Recognizance. 
Statute. 
x The extent of a Statute doth not change the 


poſſeſſion till a Laberate. 82. ; 
P | ee bs. f NE 


If the 4. a "ey Li- 
1 an Excfiequer Ste rnd he 25 e 
be awarded to Thi, the Sheriff und to 
King firſt. 339» Te A 


Extinguiſhment. | 


1 Of Watranty by a Re-feoffment. 2h Were 
2 Or by an Eſcheat. 2. 2 


3 Of rythes by a gel 8 42. = 
Not by a unit hon. 4 N 
: s The — of : which the husband is Pn - 
the right of his Wife nor Extinguiſhe by the 
bands purchaſe of the fee. 3. 


6 Where he is nd kſtate ar all in the Rent, nor 


durant, not Title 


: ” Where bare caſenichts, as ts; ts; Air, Se. hay 
be extinguiſhed as well as intere * profits, an 
where not. 131. 

8 Where one extinguiſhed by Releaſe, aalbe 


for benefit of a ſtranger. 163. 
" 7 18 5 holder ev inherirance which hath Com- 
a appar another mannour, purchaſeth the 
Fr cho and N c jy the Copyhold, Qzere, 
if the C oñ 
; = — . The Thall beneßt al DiC- 
h won 279. 
nt fof e 10 PUMt be even, 
nY 4 ——— tie Itheritarice Kd 1 the 


iſhr; „278. 
fene ia pars, N 


mer of 6 Rev 


et at Ales of 80 5 2 — 


ut, 8 1d 45 
fee, tie bt grant R 


jo che ba. 
ef re 
12 1 855 186 next 


wholly, on 
— next avoida 
ing reme * is 100 Ae and 


if i 4 My 
l fo EY 257 928 15 
e rſion. 32 
he Reyerion. 3 Vincitib. 35 


Vet it is no 
« 10 Where one Fee · ſimple b * Earhenbed m 
another. 323,324 


itz 2 it þy Releaſe, 


. : Failer of Record: 


Recopiifance | is pleaded, Ant upon Sus Nut 
A tit Record, the e ee ce 


riffed is up- 
on conditie 
2 The NOT dnl an: nie? pleadel tat che Difen- 
dant was barred in a former AM Aſſiſe brought, aps gainft 
toy 


his Father, upp Nul tit! Miſe. was 
Sap na 75 Sil th the tenants Wait au Mother, 
udged no Fatler. 
- Nt infant fail of is Necbrd in an Affe, this 
makes him not a Diſſeiſor. 9 5. 
If the Court miſ.award the cerciorari, this is 
no failer of Record in the party. 135+ 
5 Upon iſſue Nul tiel Recbrd, the Record certified 
was the ſame Plaint Count, and Fridgment only dif- 
7500 Jn ſome gazing nances, and held no failer. 179. 
Where a plegded ro be vs df che 28, ind 
̃ Rd upon iſſue to be the 20 of Yþri1, but orhiers 
wiſe right in matter ſhall be held no failer. 205. 


. 


Falſe Judgmemm. 
- See Errour. 


A judgment in — — Court was teverſed i 
C. E. hecauſe the found the Defetidant 5 hog 
ml Culp. and 4142 not ſay ſaper Sacrdmentin ſuum. 


Falſe Latine. 


wnere it ſhall. avoid an Obligation, and where 
not. 18, 19,20. See Obligation, : 


Felon, F clony. 


1, To kill a Thief Burglar in deſence 
r or hbuſe fs 10 Kier 15 ego 
2 If a Lanarique - kills 15 this Is no felony, 


3 If ilting or in th 
of the K Kit ry x tournbying | the proc 


ing Wer prizes kill one another; this is ne Al 
134. : 


1 May be pleaded for parcel. 24. 

2 Made by Attourney of a Mclſurge in D. which 
was R. Cottons and indeed it was T. Cottons, yet it 
Pe Ten for life pn with the R 

3 Tenant for lite joyns wit the everſioner in 
be. Tail, in a Feoffment by tis no forfeiture. 


278. 
n bars the Feoltor of all preſent - 


ts, and all future R 2 
from cauſes preceding r. nary 


Fieri facias. 
See Execution. 
Fine, Fines. 


1 When pleaded, muſt be pleaded entire, 24. 

2 If the Father levy a Fine, with or withour Piſ- 
ſeifin of the dfather, who was tenant in rail, 
the iſſue in tail is bound by 32 H. 8. whether the 
Grandfather dies before, or after the Father. 288. 

3 If baron and feme be tenatits infpecial tail, the 
barons fine is a clear bar to the iſſue, by 32 H. 8. 
259,257» 

4 Though the wife may enter, if ſhe ſurvive and 
though the wife be remitted, if any eſtate be limited 
to her upon her husbands Fine. 275, 2 59. a 

5 A writ of Dower is bf6ughr apainft tenaut for 
life, the Reverſioner læties u Fine, tenmm fer life 
dies, five years paſs, the Wiſe brings # new writ 
" Dower againſt the tenant in -poſlefſion, Aerre, 
205. 

6 Where a covenant co mike n further aſſurance 
ſhall be ſufficient to lead the 1 fine 
in fee-ſfimple, and where not. dig 23x,u7 

7 Where a fine may be reverſed | lg and as 
to one eſtate, and yet ſtandigeod for another. 278. 

8 If tenant for life in Poſſeſſion or Reyerſion, 

joyn 


joyn with tenant in tail in a fine, it ſhall neither Defendants own ſhew ] he hath no right for part. 
work — » extinguiſhment, nor diſcontinu- muſt abate. 279. Ate 9 x 2 * 
FF „ 3 The Writ or Count muſt not ſay t 1 
91 en _ life, «nd [the ray ent in fee, joyn 1 'Þ 22 > E . 
In a note ol a fine, and before any farther proceed- in inder 
ing, the tenant bor life dies, yet He fine ſhall pro- Formedon = Remainder. . | 
_ . _ pt other, becauſe they are as ſeveral © 1 Brought by the San after the particular eſtate 
10 Baron and feme acknowledge a note of a fine —— prey it A ang d e l 
upon the 26 of March, the next day after the wife Father. is good, though varying from the Regiſter. 
dies, the 28 compoſition was made, the Kings filver 317. Ms "57> i "0 
; — and entred, as of the term beſore, the fine muſt 2 Brought by one who in the concluſion” makes 
339. . himſelf heir to all that were inheritable to the Re- 
We The Mother k. renant In tail to her and the mainder, is good, chough i the Regiſter the De- 
heirs of her body, the Son levies a fine, and dies, fengant only makes himſelf heir to him to whom the 
and then the Mother dies, the Daughter is not barred. Remainder was firſt limitted. $I. | 
2, 52 28 4 ; A £ 
8 6 randfrer renan , in ail » ane 4 b the * The Writ or com muſt not ſay Devenit jus. 
— ye ene 73 * : Pots * ho m_ .._ ©  Formedon in.Deſcender. 
13 Tenantin tail to him and the heirs males of his TE 
bad hath three Sons, the ſecond levies a fine in the; ch — ought by baron and feme, muſt lay the right 
life o the Father, the Father dies, the eldeſt is not in the feme only. 1. 


2 1 = ; 

gat” ifſue livi 2 If iſſue in tail be once, barred by warranty and 

— 2 thing” 8 ym in — is barred for 3 e alien the Aſ- 
14 The ſcope of 4H 7. 2 H. 8. was to bar ib ks | e . 

tail * much - Fee-fimpie, >, caſe. of Privies. Se, May be good though it vary from the Regiſter. 


334 


The Defendant in the Writ muſt not fail to 


Forfeiture. ma f — heir to all that were ſeiſed according 
3 : to the Regiſter: 52. 1 
Right of Action. * 5 If theDefendant make himſelf heir to all that 


wereinheritable, . this though ir be more then needs 
See 26 „ 88 | 
33 H. 8. c. 20. 6 A Recovery in a Formedon in Deſcender, is no 
| | > 044 HAS bar in a Mortdanceſter. 94+ | wt . 
r The eſtate of the land is not forfeited by Recu- 5 Though the Defendant need not make himſelf 
ſancy, bur 8 73574 | heir to his Father, if he were not ſciſed, yet he muſt 
2 If the Defendant bring a Writ of Errour, Quæ- make mention of him in his Pedigree, becauſe he is 
re, whether the bail be not forfeired, though he pro- a Lineal Anceſter, but where Collateral iſſues, or 


ceed not in the Writ of Errour. 116. heirs come to make their Pedigree, there needs no 
3 A Copyhold is not forfeited for non-payment ſuch preciſe enumeration. 333. 
of unreaſonable Fine. 138. 8 If the Writ or Count be Devenit jus, inſtead of 


A Copyhold is not forfeited for non-payment of Peſcendit is, it is naught. 227. 
a aw, — Fine, without demand of the * ** 
Freehold. 


perſon. 133. : f | 
5 If a Copyholder demiſe by Licence and For- 
— e — Leaks will ſtand good againſt the | Cannot — me 5 fares. 597 
6 Forfeiture of an Obligation. See Obligation. < _ 7 — life * be granted to com- 
7 Where a truſt of a Leaſe for years will be for- * 
feitable for Felony. 21o. 
9 Statutes which give forfeiture of body, extend 
not to life. 270. - BE. G 
9 Tenant for life joyns with the Remainder in tail, 
in a Feoffment by Deed, tis neither forfeiture nor 
diſcontinuance. 278. 


10 Tenant for life joyns in a fine with the Rever- Grants h Grantor, Grantee, 
ſioner, no forfeiture. Ste Fine 8. : W 
11 How of ancient time the goods of Clarks in- See Exception. 
dicted came to be forfeited by enqueſt of Office be- 
fore conviction. 288. ; i " 
12 The Coroners enqueſt finding a Flight, is f. for — — — 
nal, as to the forfeiture of goods, and cannot be to giveor take by. - v4 , 
tryed again. 318. 2 If the tenant in tail, and his Son, joyn ina . — 
: f the next avoidance, yet tis voi ainſt the 
Formedon in Reverter. — = 155 


„may lay the right 3 fle that grants Common quandocundue autri a ſua 
* — — — yp ili , jerint, may till the Land, or let it lye freſh, and the 


2 Brought in the whole, where it appears of the Grantee hath no remedy. __ . 4 He 
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4 He chat grants the Office of keeper of his Park, 


or Steward: of his Courts, may diſpark the Park, or 


releaſe hisRents or Services 41. | 

s But if the Grant were rendring rent, the tent 
will be diſcharged. 44. : 

.. Let a man may not defeat or fruſtrate his own 

Grant by his own act. 41. | 

7 Grantee of Eſtovers may bring an Aſſiſe, rhongh 
the Wood be grubbed up. 43- | 

2 Grantee of an Annuity dll he be promoted ro a 
Benefice quam duxtrit accept andum, hath election, 


and may refuſe for ever. 40,41- 


9 The Nature and Operation of a Grant of one 


'rhing for another. 41,42. per toran. 


10 If a man grant an Antiwity pro cunfflio, and 
the Grantee refuſe at one time, the Grantor is diſ- 
charged for ever. 14. | | 

11 Tfa man grant to make new pales for the old. 
_ PR are detained, he ts diſcharged perhaps, 

ut pro bar vice. 42. Quære. : [= 

"I 3 in fee, ſnall not 
ue, the heir at all in Annuity, for the Grantor 

lmſelf, longer then daring His life, 8. 

13 Where che Lord of u Villain in Groſs may 
grant him to a ſtranger, who hath ſeiſed him, but not 
donfirm the'ftare of the ſtranger, ſervs, of any other 
tortious priſel. 99. _. _. | 3 

I e the Miſnoſmer of a ©orporation in a- 
ny Gran: or Leafe made by them hall defeat the 
Grant, and where not 124, 125. her trum. ä 
1g Where themiif- rectal of u Lenſe in a Grant of 
the Reverſion expedtant, thall not prejumice rhe 
Grant. 128,129. | 
76 Grant'ofan Antrairy or Warranty zgiinſt the 
heirs firſt, omitting the Auceſtor, void. 130. _ 

17 A man may orgive that 'which he hath 
not actually, but potentially, feeus, if hemenher have 


it actually nor potentially. 152. 
18 If che 1 the Termor all the corn 


that fhall be prowing on the Land arthe end of the 
Term, it is good. 1 


2. 

19 A Grant by a Parſon of all the Tythe Wooll 
which he ſhall have next year. is good: 132. 

20 A Grant in the Affirmative, cannot take away 
a precedent power, or intereſt. 173. : 

21 The Grantee of the Trees by tenant in Fee- 
ſimple, my fell them when he will, but he cannot 
dig Savv-pits., or ſquare them upon the ground, 
without ſpecial Licence. 173, 174. 

22 A Grant to 1. S. that he may take all the trees 
which may reaſonably be ſpared, is good, becauſe 
tis but executory. 174. Nie 

23 Where a Grant in it ſelf incertain is good, be- 
cauſe reducible to certainty, by act of the party, or 
act of the Law. 174. 


24 A Grant that hath but one entire Sentence, 


may be overthrown by part of the ſame Sentence, 
ſecus, where it hath two diſtinct clauſes. 175. | 

25 Where that which is not of the ſubſtance of the 
Grant Secundum jus naturale, is yet of the ſubſtance 
of it Secundum jus poſit / vnm. 2 29. : 

26 Where the general words of a Grant will not 
give the Grantee power to fell timber. 224. 

27 The Grant of a thing carries all tings inclu- 
ded, without which the thing granted cannot be had, 
and how the Rule is to be underſtood. , 234% 

28 The Gramee of fiſh in a Pond, liberty to 
take them with Nett, but cannot cut che Banks. 


23 q * 
55 A Right is not transferrable by Grant. 141. 


30 How far the Law reſpeR&s the intention of the 
parties in a Grant. 1e eee 4 
31 A Grant of all the Wooll w ich that row 
on the Sheep that rhe Grantore ſhall buy is void. 


132. | | 

37 The Grant of an Office of Learning to a man 
utterly inſufficient, is void, though granted to him 
and his Aſſings, or to be exerciſed by his ſafficiene 


33 The Office of Steward ef Courts being full, 
cannot de granted to any other, but by che King, and 
by him only per verba de fataro. 130, 151. 5 

34 2 name a Patronage is granted. 15 2. 

35 The Offices in the gift of the Chief juſtice are 
not grantable for leſs then for his life. 138. | 

35 ATitle of Lapfe is nor grantable before or af- 
ter it falls being an Office of Truſt. 154. 4 

37 Where dhe premiſſes of a Grant may be cor- 
rected or explained in the ſame, or by a diſũinct Sen- 
tence, 169, 170, 71. Rn 

38 If Leflee for grant his Term to com- 
mence after his death, the Grant is void. 171, 194» 

39 A Grant of Lands to wo, & beredibus, void. 


14+ | 

o Where a Grant is general a ſubſequent mi- 
flake, or miſ-recital will prejudice it, cus, where 
the Grant is of particulars fafficiently once aſcer- 
tained. 171,178. 8 

41 It is not materiall in what order the recitals be 
_ whether the true or falle part of them pre- 
cede. 171. Y 

- 42 Where the Grant is of a particular thing cer- 
tain, a miſtake in the ſame 2 though it can- 
not fruſtrate, may diminiſh it. 171. 

43 Where a Grant, with a Scilicet, muſt neither 

niſn nor encreaſe any part of the premiſſes · 
172. 

44 If tenant in fee 8. grant the Trees, they veſt 
profevety in the Grantee, as Chattels. 173. ON | 

45 The words of a Grant ſhall be conſtrucd ac- 
cording to a reaſonable and eaſie ſenſe, and nor 
ſtraitned to things unlikely and unuſual. 303,304. 

4 Where a general Grant may be reſtrained unto 
particulars. 276. 

47 If the King grant bona & catalla utlagator in 
D. to 1. S. and 4,D. the Grantee of the next avoi- 
dance to the Church P. be our-lawed, 15. ſhall have 
this avoĩdance, whereſoever the Decd was. 303. 


Grants by the King. 


Non obſtante. 

Pardon. 

31 H. 8. c. 15. 
{ Prerogative. 

1 What ſhall bea:good Grant for the King, to 
enable a Town to chooſe Burgeſſes for Parliament. 


I 


See 


4. 

2 If the King grant conuſance of pleas, the Grantee 
ſhall not hold plea oſ any new action created by Sta- 
— 3 tis of an old action giren in a new 
caſe. 48. 

3 The King cannot grant to hold a Court of E- 
quity' Tough - may grant tenere placita, for the 

penſation of Equity, is a ſpectal rruſt committed 
to the King, and nor by him ro he — wo 
any other. 63, 


4 If 


4 If the King grant Co of Pleas to be 
heid before the Steward of the Grancee, it is good 
2 though with the clauſe licet Grantee fuerit 
pars. 87. 7 | : 

s The — may grant 4 Mannour , excepting the 
Courts, though they be inſeparable. 108. | 

6 The — grants a Mannour, the Advowſon 
Appendant will nor paſs without ſpecial words. 127. 

7 The King ma t a thing in action with ex- 
preſs mention of it, but no otherwiſe. 140. 

8 The King grants all Fines, Iſſues, and Aulercia- 
ments, this extends not to ſuch as grow upon Suits 
or Offences by new Statutes. 188. 

9 The King cannot grant by Charter any Penal 
Law. 155, 183. p 

10 The King cannot grant the Office of Steward 
of Courts being full, to any other, unleſs by verba de 
futuro quando vacaverit. 150, 131. 

11 The King cannot grant the Off ice of cuſtos Ro- 
e a H 

12 1 King canyor grant s Lack before or after 

- + 5s 


it falls, iz js an Office of truf},. 154. : 

13 he King cannot grant id an intruder 
the poſleſſigns of a Lunarique,, or Ideot, chat he will 
not medgle with chem. ie is contrary to Juſtice, and 
to his Office. 133. TI 


14 Oae uſurps u x the Kings os Laqſe, the K 
Bhs 4 grant he H Bot remove is Clerk 5 * 
contrary to his cruſt, and a wrong to the Patron. 


r = 

15 If the King being Guardian, grant the lands 
in fee, tis void. 155. 18 5 ; 

16 The Grant of the King referring to a thing 
not in being, or void, is void alſo. 160, 161. 

17 If the King grant the Lands and Under-woods 
expreſly, exceptis omnibus groſſis arboribus, boſcis e 
naremiis as to the Under - woods the exception is 
void, but it extends to timber only. 170. 

13 The King may grant a mannour adeo plene, ex- 
cepting the Advowſon. 170. | 

19 A Leaſe made to the Feme, and two of her 
Sons for life, in confideration of a Surrender by 
her and her husband, of a former eſtate for life, void 
203 204 | 

A 4 Leaſe for life made by the King in confide- 
ration of the Surrender ofa void Leaſe, or a cond1- 
tional Surrender is void, 204. i | 

21 A Leaſe made in confideration of a former 
Leaſe ſurrendred, is good, though there be no actual 
Surrender, becauſe the acceptance is a Surrender in 
Law. 204- 1 T 

22 Where the King may ere& a Corporation, and 
make Ordinances for them. 210,211. 

23 Where the King erecting a Corporation, doth 
include a power to make By-Laws. 211 | 

24 If the King grant Lands 21 Fuly, in conſide- 
ration ofa Grant made to him the 10 of May before, 
and the Deed of 10 May be not inrolled till the 26 
of Zuly, 5 daies after the Kings Grant, yer tis good. 
221, 


25 If the King grant ex nero mots, and in conſi- 
deration, c. the Law looks only upon the expreſs 
conſideration, and rejects the other words, as clau- 
ſulæ cltricorum. 222. 5 

26 What kind of conſiderations may be falſe, yet 
the Kings grant Good, 222. CR 

27 A Conſideration void in part, is void in all 
226. 

28 If the King grant lands to baron and feme, 
and the beirs of the baron, in conſideration of a 


former Grant made by. feme:,\ . 
fee ad. 19 of tr he, he Dn ve 
raid, becauſe tHe Grane of the. ſeme ta the King 3 
nal; a0 e 5 wy 
99 $ecxs, if the feme had no eftare at all, nor title 
OT FE e e of ws tome 

were celle a Wore en 
1 Where, iche King be deceived in his 
intent mentall, yet if he be not deceived in his final 
intent, or in the expreſs legal intent, his Grant 


— 223. 7 in 
2 Where, though the Kipg be nor deceived 
hong rhe ot ved in the Law, 


fact, yet if ir appear he was 

or erred in bree to hjs yrejudice, the Grant 

will be void, and why. 223.224 77 1400 
33 Whe the defects Gf Lind will noerkeime the 

Grant of a Subject, becauſe they are only Prexaga- 

tire forms, 22,220. 7 


The King grants Lands, reciti them to 
cod to kim þ | 4c So enn 201. 
per 2xmyn, and they came by purchaſe, or are worth 
5 288 15 

5 | - '2167r9/Ziene Collegshy en 
ad feta, wr 05 "he rack 


| 231. : 

6 King grants all his lands or tenements in D. 
withour Menden of quantity, or quality, it is good. 
231. | 

37 Nothing of pre e paſſes in the Kings 
Grant, without erf — words. 243, 
244 · . - *, 

38 Where the Kings Grant ſhall be ſo conſtrued, 

all the words may take effect. 302,303- 

39 The King grants an Advowſon in Grobs, as Ap- 
pendant, nothing paſſes. 32 
40 The King grants 


Teber eſcheated in fan 
— modo N ſorna, the Advowſon comrade 
P hout naming. 323. | 
41 If rhe King have 4 5 or more avoidances of 
an Advowſon, as in Groſs, and the reverfion in Fee, 
N and chen grant the Advowſon as Ap- 
pendant, no more of that Advowſon paſſes then was 
Appendant. 323. ; 
42 If the King grant the Mannour of D. in O. no 
more paſſes then was in D. 323. 


— — 1 


H 


Habendum. 
I Man grants one thing in the premiſes, habend. 
una cum another thing, which is neither part 


of it, nor appendant to it, that mentioned in the 
habendum, will not paſs. 161. 5 

2 The Habend. may alter, abridge, or fruſtrate 
that which is expreſſed in the premiſſes. 170, 171. 
4 Lands given to A. and B. habend. 4. for life, 
and after his deceaſe to B. is a good Habend. 172+ 

4 Lands to two, Habend. one moity to one, the 9- 
ther to the other, good. 172. 

A Grant of the mannour of D. to or by the 
King, Hab. cum Sale, is void for $.23- 

6 The eſtate may be limited before the Hab. but 
tis properly the Office of the Hab. 275» 

7 An eſtate limited by the Habend. to one not 
Party to the Deed, void by way of eſtate, 9 


be good by way of Reminder: 313,314. eee ENTER 
8 Alok 4 leben & proditts * 340(——.v—— — — — 


* 0 ere 3 G 
: | d HB. — 1 148 ; f 


quibuſdam C. & P. pro termino vitie torun, & alterius 


eorum ſucceſſive, diuti us vi ventium, cannot be good 
e inder, becauſe of 


to B. c. D. by way of joynt Remain | 
the word ſucceſſivt, nor by way of ſi ucceſfion, becauſe 


of the incertainty, who ſhall take firſt, 313˙r 
I The ſeveral fences and acceptations of the word. 
gf He . halte . or female, by de- 


ſcent; muſt be heir, and alſo male or female to have 
both words verified in him. 31, 33. 


b 3 Warranties and Eſtopples deſcend. upon the 
"hs 


general, and not upon the heir in Gavelkind, 
Borough Engliſh, or by Poſſeſſio frat ric. 31. 

4 The heir general ſhal take Gavelk d, or Bo- 
rough Engliſh lands, that go by way, of purchaſe, 
though he cannot take them by ders; * 

5 The difference between the charge of the heir 
upon a Warranty, avd upon an Obligation, 25. 

6 The heir of him that dies in execution is no 
farther chargeable. . $2; ö 36 ſq; 62. ; 
If one grant in Rent charge without . ſaying 
proſe & hæredibus, the heir of the Grantor 15 not 
chargeable in a writ of Annuity. 358 * —- 

g. Bor the heir may he ſaid to be taden perſona cun 
0 . to the heirs firſt omĩtting the an- 
good. 1 O, „ Le 4 bon 
on — of an . or rt againſt 
ne hei omitting the anceſtor void. 130. 
5 - 4 = So by che anceſtor that the heir ſhall 
ſeiſed, void, 313 n 
* The ifir ſhall o 28 Emblemears ſow- 
ie A ſtor. 2. Em ements. 2. . 
5 — * — in the heir who aliens the 
Aﬀets, and then a new. Writ is brought by 7ournes. 
ere if the heir be chargeable in reſpect 
of the Aſſets, at the time of the firſt Writ purchaſed 
47 Where the heir ſhall take by way of Remain- 
der, becauſe he cannot take in poſſeſſion. 314. 

1 The difference between Lineal and Collateral 

heirs as to making their Pedigree, and being barr'd 


by Fines, or Attainders. 3337334 · 
Heriot. 


1 By Law is Opti num Animal. 60. 
2 The Lord if he will may take the worſt, 60. 
3 If the. Lord avow now generally for a Heriot 


without ſhewing what the Heriot ſhould be, whether 


beaſt or other thing it is inſufficient. 176. 


High Commiſſion Court. 


1 May examine Inceſtuous Marriages, and en- 
joyn penance for them. 181. : 

2 Though there be cauſe for a Divorce 4 vinculo 
matrimonzs, yet they may divorce the parties only, a 


menſa & thoro. 171. 


Husband and Wife. 


See Baron and Feme. 


oy . 1 
15 ! ent 
" 4 20144 
l 17 oe , 
4 4521516! 


*” 1dempritine None. 


VVV will lyr, and where nat. 330,331. 


Jeofayles. 6 707 


32 H. 8. . 
See 18 El. c. 14. 
Re: pleader. 


I In debt for 1 pleaded that the 
Lord intravi, which is inſufficient, but iſſue joyned 
upon it, the defendant had a verdict, and therefore 
V 

2, obs. brings an Action of Debt upon 3 
Statute, tam quam, the Defendant leads non debet 
Jabanni, where it ought to have been difto Domino 
Regi & Fohanng, A W the Court al- 
18155 e Exception hee uſe the Statute of Jeo- 
fayles excepts penal Statutes. 328. 

3 A. Declaration in a Aude and Converſion 
with blanks for the day and year of loſing, finding 
and converſion, when it is aided. 76. 

4 If the'Defendant jule by force of a Cuſtom, 
and the Plaintiff joyn iſſue, de Injuria ſua propria 
abſque tali cauſa, this is unformal, but holpen after a 
Verdict. 76. Ae 

5s Want of Pledges are not holden. 101. 

. 6 If iſſue be joyn'd upon a thing which either is 
in law not poſſible, or not iſſuable, the yerdi& upon 
it is againſt law, and not holpen. 112,113 bis. 

7. Secus if only part of the iſſue be impoſſible. 
117. 

8 If the iſſue as it is joyned be uncertain and con- 
fuſed, yet a Verdict upon it will help it. 113. 

9 It iſſue be- joyn'd upon. Detinue of Charters 
pleaded by the Feoffee in Bar of Dower, Quere if 
it be aided by verdict. 113. 

10 Verdict upon an iſſue larger then needs makes 
it good enough. 119. | 

11 Verdict in the Debet & Detinet where it ought 
to be in the Detiner only, is not aided. 292, 28 2. 

12 Want of a Bill is aided, though the words be 
want of an Original. 130, 264, 28 1282. 

13 If iſſue be joyned upon the novel Aſſignment 
and a verdict, though the Declaration aſſign no place 
at all, it is holpen. 1 76. 

14 If the defendant juſtifie as to the Battery and 
ſay nothing to the wounding, and obtain a verdict, 

et he ſhall have judgment, for as to the wounding 
it is but diſcontinuance which is holpen. 187. 

15 If iſſue be joyned upon an Award or Preſent- 
ment, and it be found for the Plaintiff, now if the 
Plaintiff have not alledged a breach or a refuſal (yer 
ſuch a breach may not be traverſable) he can have 
no judgment, notwithſtanding the Statute of Jeo- 
fayles, 197,198,233. 

15 A Writ contains an Ejectione Firme, and tra- 
verſe of aſſault and battery, and a Verdict is obtain- 
ed, Quære if it be holpen, 249. 

17 If the Writ of trayerſe be againſt — ' 

an 


"TH 


and the Count againſt two, without a ſimul cum *ris 
aided after verdict as no Original. 25 f. 
18 Ik by the plaintiffs own ſhewing it appear he 
no cauſe of action for part, the writ which ought 
to have abated, is holpen after verdi&. 281,282. 
29 Faults that are curable, are as well aided 
where they appear by confeſſion, as otherwiſe. 283. 
20 Where, and what variance from the Regiſter 
is aided, and what not. 282. 
21 A verdict between the Defendant and Vouchee 
was within. 32 H. 8. c. 281. 


Implication, and Intendment. 


1. Where it ſhall ſupply the want of an averment 
in' a Declaration. 4+ | 
2 Where it ſhall be ſufficient to make an, eſtate 
paſs by Dev iſe. 30, 3a. | 
3 Where it ſhall ſupply the defeR of a Writ. 31. 
4 Where it ſhall ſupply the defe& ofa Yerdi&. 55, 
6,98,312, | 
, 5 Where it ſupplies the defect of an Office. 38, 


73· | | 
5 Where it ſhall not ſupply the delect of a plea. 
93» 
| Incidents, 


1 The incident poſſibility of the Widows eftate 
ſtands as long as the husbands cuſtomary eſtate. 


181, 
2 The collateral incidents to eſtates will not ex- 


tend to Copyholders, without a ſpecial cuſtom. 215, 
216. 


Indictment. 


. When an alien friend is indlcted of High treaſon, 
how the Indi&ment ſhall conclude. 27. 


Infant. Vide W.2 c. 3. 


1 If an infant deliver with his own hand, 
It is but voidable, and to be recovered by action of 
Account. 77. a : 

2 Infant more favoured at Common Law then a 
feme covert, and why. 95. 8 

3 If an infant fail of a Record in an Aſſiſe, he 15 


no Diſſeiſor within. 77.2. c. 21. 97,96. 


4 A Deviſe by an infant to charitable Uſes is not 


aided by 43 Ellz. c. as à limitation or appointment. 


136. | bats 5 
5 An infant may ſuffer a Common Recovery, at 
the difcretion of the Court. 199. 

6 An infant in ventre ſa nere, may be vouched. 
222, 

7 An infant levies- a Fine to the King, and de- 


dclares the uſe of it by is Deed, he is bound. 224. 


8 The ſeveral ages of an infant how eſteemed, 
224, 8 : 
9 Where the Cuſtom that an infant may make a 
Feoffment, ſhall be good, and where not. 227. 

10. The Law which allows a Fine levied by an in- 
fant, allows him Hikewriſe to declare the Utes by his 
Deed. 234. : i 

11 An infant ſhall not have his age in a Writ of 
Partition brought upon the Statute. 179. 

12 An infant cannot beg Juror. 325. 


I 


14 Infant ex ventrt ſa mere, how reſpected. 246. 
Information 
6 4 See 31 Eliz. c. „ ; 


2 Where two ſcveral exhibir ſeveral in- 


ſame 
upon the ſame Statute, and for the ſame offence, 
both Gl be barred. — R 
Tatormarion upon 28 £174. for Recuſancy, ma 
be fa he Core ef Chr 20g. 0 
18 Informer muſt conclade with a demand. 
and if that demand be incertain or inſufficient, the 
information is inſufficient. 245. 
5s Where an information of F of a Leaſe, 
needs but mention one particular, and leaye the reſt 
yy" and 2 not. 272. 8 
Where the mentioning of the particulars 
vitiate the whole > moan. Lu of Forgery, if any 
one of them be untrue, 272. - 


dee Action upon the Caſe for 
Slander, 1, 2, 3. 


nuuendo (hall not enlarge or aſcermin the 
or matter of action. pps 268. _ 


Inquiſition. 
"IS 22 


Remitter. 


The inquiſition doth but lind the Kings Title, not 
give it and though delay be uſed in the finding of it 
the King ftall not be prejudiced. 349. 


Inrollment. 


argain and Sale. 
Recoguilance. | 
1 He the inrollmerm of a Deed to the King Hall 


See 


relate, ſo as to make a good conſideration, and w 
avoid incumbrances. 221,222. 


2 A Grant to the King doch not take eſſect. 0 


from the inrollment, but from che firſt amt, and muſt 
be pleaded accordingly. 222. | 


Inſtant. 
See Conſtruction of Law. 


Inſtitution and Induction. 


1 The Church is full by induction. 15. 
2 Induction is a%emperal act, and tryable in the 


13 An infant being tenant in a Writ of Right Temporall Courts. 1g. 


rays his age, the Defendant replies that he was 


Deſcent. 266. 0 


3 Inſtitution cannot be queſtioned in the Spiritu- 


Teiſed till the tenant diſſeiſed him, and traverſes the al Court aſter induction. 15. 


4 Biſhop, or Arch-biſhop , nay grant à Wr. 
rant 


9 

"5 

ns 
1A 
Sas 
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cutnhent, though c 


I: 


tant for InduRion out of their Dioceſs. 15. 
5 Inſticurion may be upon condition, by the Pope 


according to the Gloſs. 14. 


6 Or for a time. 3. 2 

7 Inſtitution and Induction of a meer Lay- man is 
not a Nullit y. 149. . 

8 Inſtitution for 18 moneths without Induction 
will make a ſufficient plenarty againſt the King, to 
prevent a Lapſe. 150. | 


9 Upon a direct Patronage in the King, there can 
be.no plenarty.againſt him without Induction. 15 4. 
10 The King may revoke his preſentation beſore 

Induction, not af:er. 210. |: *' 
It Where and to what intents a wrongful Colla- 
tion by the 22 may be ſaid to make a full In- 
e Patron be not out of poſletfion, 

and to what not. 302. | 


Intermarriage. See Baron and Feme. 

Intendment.See Conſtruction of Law. 

Inteſtate. See Adminiſtrator. 
1 Joynture. 


x Where a woman cannot accept of a oynture 
made during Coverture, but muſt of neceſſity be in 


of another Eſtate by Remitrer. 71. 


2 How the acceprance or refuſal of a Joynture 
comes properly in iſſue. 751,104. ; 

3 A Fine to the uſe of a Stranger for Life, the 
Remainder to his wife for a Joynture is no good 
Joynture, though the. Stranger die before the Huſ- 
band. I51. - 1 

4 Cannot be made for the life of another. 158. 


Journies Accounts. 
See Heir 13. 
Joyntenants. 
See Conſtruction of Law. 


1 Baron and feme, and a chird perſon purchaſe 
joyntly, the baron aliens the whole, he and his wife 
— e third perſon ſurviving ſhall have an Aſſiſe 
of all. 3. 5 

2 If Ub make partition, the warranty annex- 
ed to their eſtate is deſtroyed at Common Law. 25. 

@ If _— be to them and their Aſſigns, the 
Aſſignment mult alſo be joynt . 25. 

4 Joyntenant cannot be diſſeiſed by his Fellow, 
without an actual Ouſter. 120. | 
5 If 20 acres be granted to two, ſcilicet 10 acres 
to one, and 10 toche other, the ſcilicet is void, and 
they are ſtill joyntenants. 172. 

6 Where joynt defendants may ſever in their pleas 
and where not. 244,265, 249.250. | 


Iſſue. 


Evidence. 
Jeofayles. 
Repleader. 
Traverſe. 


1 Ho it comes to be joyned upon demand of the 
Rent. 8. : 1 * ; , : 


See 


2 Joyn'd upon one point will help the inſufficient 
pleading of the point collateral. g. | 

3 If when the houſe is down an aſſiſe be brought 
for Eſtoyers appendant, the tenant. may plead the 
grand iſſue Nul tort, Nul diſſeiſin, and give the ſpecial 
matter in evidence. 39, in margine, * 

4 Where it may be joyned in the disjunctive. 49. 

5 If rhe plaintiff take iſſue upon a plea in Bar, 
which is no Bar, as acceptance of a new bond in ſa- 
tisfaction of the former, and be non- ſued, and a ver- 
dict paſs againſt him, Quere whether he ſhall have 
judgment norwithſtanding, as upon cohfeſſion. 69. 

6 When modo & forma in the iſſue is not materi- 
al. 73. | 

7 When a juſtification is made by force of a Cu- 
ſtom the beſt form of joyning iſſue is to traverſe the 
Cuſtom particularly, and not the cauſe generally 
by De Injuria ſua propria abſque tali cauſa. 75. 

8 If Iſſue or Demurrer be joyn'd upon the plea 
plus darrein continuance, this is a Wayver of the firſt 
plea, if it were to iſſue, not ſo if it were a Demur- 
rer. 8 Is ; . 9 8 

9 The Form of joyning iſſue for tryal of a Cu- 
ſtom in Londott. 85,87, 

10 General iſſues need no inducement in ple ad- 
ing. 103. ä 

11 How it comes to be joyn'd upon the refuſal, or 
acceptance of a joynture. 71,104. 

12 May be joyned uponthe traverſe. 104. 

- 13 The ſubſtance of the iſſue muſt only be traver- 
ſed. 105,106. | 

_ 14 Where only the ſubſtance of the iſſue is found, 
It is good. See Verdict. 4. | 

15 The reaſon why the general iſſue is always 
preſſed, where it may.be had. 127. 

16 The Form of proceeding when an iſſue is joyn- 
ed, tryable in the County Palatine of Durham. 138, 
139. 1 
17 Where the waiving the general iſſue is diſad- 
vantagious in pleading. 103, 104, 166. . 

18 Where, and in what actions the joyning iſſue 
upon the iſſue tendred, ſhall greatly — the 
P alntiff. 198,1 9. F 

19 Where 1 is well joyned upon a traverſe, 
ſeeming larger then the plea. 117. 

20 Nil debet is a good iſſue in Debt upon 2 E. 6. 
for tythes. 218. | : 


Judges or Juſtices, 


1 The ſeveral Judges may out of Term time take 
a Recogniſance in any part of England. 196. 

2 Allegat a & Probata to the Judge and Jury, how 
they differ. 227. . 


Judgment. R 


Errour. 
Falſe Judgment. 


1 If the Leſſee of Tenant in Common, bring an 
Ejectione firme for the whole land, yet he ſhall have 
judgment for that part which belonged to the Leſſor. 
120. 

2 When judgment is given againſt baron and feme, 
for words ſpoken by the feme, both muſt be in miſe- 
ricordi a. 129. ö 


3 3 Where judgment in a Quart Inpedit ſhall be 
to 


: 

7 

5 
— 


to award a Writ to the King. 119, 179, 126, 127. 


4 Where ſeveral informers ſhall be both barred 
for want of precedency to attach rhe ſuit in either, 
and the Court ſo inveigled, it can give judgment for 
neither. 128. Ixſor mation. 2. 1 

3 If after action brought againſt baron and feme 
the feme die, (though it be after verdict) no judg- 


ment can be given. 129. 


s The form of a judgment in a Quod permittat, 
in ſpecial caſes. 131. | | | 
7 Where judgment may be given in the Exche- 


quer, upon the tryal of an iſſue joyned there in the 


County Palatine of Durban, aud a certificate from 
thence. 138, 139. : 

8 Ina Bill of Debt the Plaintiff declares of three 
Bonds, the Jury find that one Bond was not yet due, 
and aſſeſs damages and coſts intire, yet upon relea- 
ſing of the dawages and coſts, the Plaintiff may 
have judgment for the other two Bonds, Quære, if 
it had been by Original. 178. . 

9 Where in Debt the judgment may be to be bar- 
red for part, and to recover part. 206, 207). 

10 If an Executor plead Plainment Adminiſter 
and after relinquiſh the iſſue, and confeſs the Action, 
the judgment ſhall only be de bonis teſtatoris. 179. 

11 In an action for reſcue of a Debtor, which m 


be either vi & armis, or ugon the caſe, or general, 


and applied to either, the judgment muſt preciſely 
follow the original, and be ſuirable to it. 180. 

12 Judgment againſt an Executor in Covenant 
broken by himſelf, muſt be de bonis teſtatoris. 188, 
2* « 

of In Audita querela is to be diſcharged of Ex- 
ecutions. 2. | | 

14 In Ejectione Firme is to fecover the Term and 


Damages. 5. 4 N TS . 
15 And may be ſo given, thougli the Leſſor being 
ſeiſed in right, of his Wife die before. 5. | 


16 May be given for damages only, where the 


Term is expire. 328. 

17 May be reverſed for part, and ſtand good for 
the reſt, when damages be ſeveral, though coſts be 
intire. 5. 

18 Shall not he arreſted for miſ-pleading a point 
collateral to the iſſue. 8. arts” 

19 Shall be arreſted after verdi&, if it appear to 
the Court, that the Plaintiff had no cauſe of Action. 
14, 199, 128. ö 

20 Shall not be given for the Plaintiff, upon an 
inſufficient Barre, if the Replication be inſufficient 
too, and ſhew no title. 14, 128. 

21 In a Warrantia Chartæ, binds the Land from 
the Teſte of the Writ. 22. 

22 Upon Voucher binds the Land only from the 
time of the Voucher, 23. : 

23 In warrantia chartæ, Writ of Meſne, or 
Dower, where the heir pleads Detinue of Char- 
ters may be given preſently with a ceſſet Executio. 


9. 
24 In an Aſſize for Eſtovers m be given to reco- 
ver Seifin and Damages, though the wood be grub- 
bed up. 43- 

25 In a Writ of Raviſhment of Ward, though the 
verdict be conditional, yet the judgment cannot be 
ſo, but the Plaintiff muſt make election preſently. 


„ 
: 26 In a Replevin for the Avowant is not to reco- 
ver the Rent, but to have the beſt reſtored as a law- 
ful Diſtreſs, and not to be replevied. 6. 
27 In an action of Debt for an 100. if the Plain- 


tiff declare part for Rent and part for Penalty, the 
judgment may be likewiſe” divided, part for him, 
and part againſt him. 82. 

28 May be reverſed quoad ad judicationem executi- 
014, only upon the Elegits 90. 

29 In an Avowry part for Rent, part for Penal- 
ty, the judgment of Return may be, though bur 
part be for the Avowant, and the other againſt him. 
133. #4343 £4 ; cotta ys 5 TE * 5 

30 The form of Entry of a judgment in a Raviſh- 
ment of Ward againſt a feme covert, and others, 
where the baron was found not guilty. 101. ; 

31 The judgment ina Raviſhment of Ward may 


be conditional. 99, 100. 


32 Where a Writ of Deceit and Error, may both 
lie upon one Judgment, 218, 8 
33 Where judgment is obtained againſt one De- 
fendant in Trover, and after judgment there is a 
Nolie, proſequi againſt the others, what the conſe 


quenee of it is. 70. — | 
34 Where the judgment in a quare inpedit, &c. 

ſhall be to have a Writ to the Biſhop, notwithſtand- 

ing the Church ſeem to be full of Record. 193, 194. 
35 The form of the judgment may ſtill be kept 


where the Court ſees. there can be no Fruit of it. 


5 I 94 


36 Where and in what Coſts a man may have judg- 
ment, without convicting the Defendant of a wrong. 
198, 199. 

37 If a Writ be brought, containing both an 
Ejeftione firme, and a traverſe of Aſſault and Batte- 
pi Quere, if any judgment may be given after ver- 

Ik. 2495 : 

38 Burning in the hand is no part of the judg- 

ment in an appeal. 294. ; 9 
39 How the Law ſtands at this day, as to tlie bur - 
ning in the hand of Clerks in Orders. 294. 


Juriſdiftion. 


„Courts. 
ce Prohibition. 

1 The Spiritual and Temporal is bounded by the 
King. 17. f 

2 A cauſe judged by the Court that hath no juriſ- 
diction of the cauſe, is utterly void, & coram non 
judice. 58. | 

3 A precept to arreſt from an illegal Court, will 

not ſave the Officer from an action of falſe impriſon- 
ment. 63. : 


Jurors, 


8 JVerdict. 

ce Attaint. 
x If the Jurors come out of two Counties, they 
muſt be ſworn firſt one of one county, then another 
of another, or it is Error. 330. challenge. 2+ Judges. 


* Jure 


Jure Patronatus, 


ONS nary. 


<4 May be awarded where one only preſents. 243, 


318. | 
2 Doth not ex ui terminz, preſuppoſe two parties 


like a Juris utrum, but is like a Q jure. 118. 
| 5 Thongh gh a verdict be but by an Enqueſt of Office, 
yet if the Ordi > it, he can- 


reſents accordingto 
vor be made a Piftarber, though the verdict be falſe, 
1 1 * N = 


The Ordinary may p eſent quite contrary to the 
berdidt, ſs vult. 9 5 "37 


FREY W "9s 


— 


Grants of the King. 
rerogative. | 
3 H. 8. Diſſolutions. 

33 H. 8. Treaſon. 


x Cannot reſtrain any part of the Sheriffs power. 


13. | Rory 
| — What ſhall be a good Grant from the King, to 
enable a Town to chooſe Burgeſſes of Parliament. 
14 · 
- The King may enable a Town not Corporate to 
chooſe B ese 13. | a g 

4 The King may by Ordinance ered a Fair, Mar- 
ker, Warren, Park, of Forreſt, without granting it 
to any. 18. | 

5 His Letter and Meſſage denied by the Judges. 
16 . 


4 Bis Letter to rhe Judges allowed to enable an 
infant to ſuffer a Common Recovery. 196. 
7 Cannot licence or diſpence with malam in ſe. 


O 


149. 2 
8 His immediate power is not reſtrained by ſuch 
Statutes as authorize inferior perſons. 146. 

9 The power and operation of his general or 
ſpecial pardons. 76, 81, 82. See Pardon. 

10 The King is the head of the Commonwealth, 
and the Reformation of all general wrongs belongs 
tohim. 81. | 

11 He is the indifferent Arbitrator in all juriſdi- 
Rions Spiritual and Temporal, and it is a right to his 
Crown to declare their Bounds. 17. 

12 His Eccleſiaſtical Authority is one of thoſe 
Flowers, que faciunt coronam. 143+ 

13 All Acts Juſtice and Grace, flow from him. 
146. 

of The King is never ſuppoſed by Law to be ill 
affected, but abuſed or deceived. 155. 

15 He is Centrum & Stabilimentum Juſtitie. 154. 

16 Eadem præſumitur mens Regis, que eſt juris, & 
que eſſe debet preſertim in dubiis. 154, 155+ 

17 His certificate of -4 matter of Fact, 


received 
for a proof, without Exception. 213. 


exhi 


Kingdom it (elf, 63 


18 It is lawfal for any Subject to petition the 

» 22Ce g 
19 In what manner the Petition muſt be, which is 
bired to the Kingagainſt a Sentence given by the 
Lord Chancellor. 229. =_ | 

20 The general incereſt that the people have in 
the King and his Rights, is the reaſon why the Law 
accounts all Statutes which concern him general Sra- 
tutes, and takes notice of them, though they be not 
pleaded. 220. : "24 | 

21 The King and the Commonwealth make but 
One. 342» 4 . , 

22 Ceſſa regnare, ſi non vis judicare. 155. 

Kings Bench. 

1 Is a Fundamental Court, and as ancient as the 

7 Its tor the time of entring Bail, Ste 
Bail. 1. 

3 A cerriorari from this Court to an inferior 
* removes the very Record it ſelf, not @ in 
C. B. 1 5. - wy 

4 Where the form of entries of judgment in this 
r at the requeſt of the Plaintiff. 
164. 


L aSches. 
1 Of ſuing Livery ſkall not prejudice à Lunatique. 
I 37. g 8 f 2 
2 Of finding an Office ſhall not prejudice the 
King. 337. | 
Lapſe. 


1 The Patrons Title continues againſt Ordinary, 
and againſt the King, till Lapſe executed. 152, 154. 
* Is not grantable, neither before, nor after k 
4 . I * 

5 The Title of Lapſe is rather an Admminiſiratiob, 
then an intereſt. 154. 

4 If the Ordinary die after Lapſe, the Executor 
ſhall not have it, Quere, whether the King or Me- 
tropolitan. 154. 

5 It is an AQ and Office of Truſt repoſed by 
Law in the Ordinary, Metropolitan, and King. 


154. | 

6 The Collation for Lapſe is in right of the Pa» 
tron, and will ſerve him for a' Poſſeſſion in a Dar- 
rein Preſentment. 134. | 

7 If the Clerk continue inſtituted. 18 moneths, 
without induction, yet no Lapſe incurs to the King. 


154. | 

8 Where, and in what caſes the bringing of a Qua- 
re Inpedzt againſt the Biſhop, ſhall prevent his Title 
to collate by Lapſe, and where not. 200, 201. 

9 If the King preſent by Lapſe, this dorh not ſe» 
ver the Advowſon from the Manor. = 

10 If the Biſhop collate wrongfully , yet this 
makes ſuch a Plenarty, as ſhall bar the Lapſe of the 
Metropolitan and King. 902. 


Law 


Law. 


25 Conſtrudtion of Law. 
2 Wager of Law. 


1 chil or Admiral; which gives to the Ma- 
ſter of a Ship to pavn it 1 in caſe . neceffiry; held 
reaſonable. 12. * 

2 Lex t beate ein odd hours of the 

r, of * 83. 
you Lex non cogit & ee — inpotentia excu· 
| ſat legen, how to be underſtood 


4 Laws are artificial al creanres, * like natural 


creatures on. 96. 


s The ſcope of Ly is to pervent Suits, and | 


wo provde ws Right, and the means of produ- 
t. 107, 108. 
W hat kind. of ſubtilty . in the Law, 


and what not. 123, 2 


7 New! we 195 5 W arc ee, 22 


which may not be comme excepr, th 


with jus commune, which is natura univ Tg, 15 


8 Polite Legibus, non Leges Politiis nt. 


is no more 
ithout os. > 


impeovdenc 73s. 218. 

Fiction of Law is never to be admitted has 
i. ma * 711 
ſhall he eſieemed — of he Law, 


14 W 
ind Shar noe 222, 2231 338, 3 
13 ; Where the Law nb aiher rollerare a miſchief, 


even E the Law of Nature, then a general in- 


16 Where the Lew of Natue ſhall prevail againſt 
the Law of Equity. 223. 

17 Some preſumptions of Law are ſo violent, as 
though they be falſe a man cannot aver againſt them. 
297. 

18 Lee Court. 3. 


Leaſe, Leſſor, Leſſee, 


Miſnoſmer. 


x Where a Leaſe once defeated or avoided, ſhall 
never riſe again. 7. 

2 How a Leaſe muſt be conſirued, when it ſeems 
doubtful in the limitation of the Term, 18, 19, 72, 


73. 

3 What words amount to a Leaſe. 3 

4 If a man leafe the profits of a 3 for years 
rendring Rent, and — —2 releaſe all the ſervices, 
the Rent is diſc 

3 The Leſſee muſt pay he Rent, though the Land 
be extended before . * if * _—_— he: EXE- 
cuted after; 8a. | 


| NO. 14. 


Tt | 
; 6. If a Leaſe be made from the making of the Leaſi 
it tens COR He HERE the makingof dared or 


7 Leſſee may be reſtrained: by Condition 
alien, e Pe e 


170. 

2.4 Leaſe for ſo mavy years as 2 S. ſhall name, 
is good. 174. 

9 Leaſes of Houſes in Cities, and 
Churches are not ruled by the Statutes 
or 11 El. but by the Statute of 14 El. 26g, 

Leet. 

I EIS rs — — 

ME Looms the Court perhaps is 
good e il che truth be ſo, Vet it is not fo full 
an Ltaqur cave. 129. 

2 In a Leet che wulf amerce, and ochers 
may affer it and mitigate it. 129. 

3 9 . — Diſtceſs for n 
ment in 4 Leer, neceſſity in pleading alle 
the offence to be done within the JuriſdiRion.- 155 

4 Railing it it be our of the Church, is 7 
ble ne Lees. 84% 75 = ; 


/ . 
P * 
* ; 4 F 4 N vu 21 


Chancery. 21. 
nts 
' Libel. 7 


A "May b and thoug ſent to the 
ty ſcaled, yet tis puniſhable in the Star Chamb 
252153 
2 Cannot be complained of by any, but by the 


3 Cannot be; Haſtified l the Sear Chamber,though 


to 
13 El, 


the contents be. true, in an Actian 1 the 
can, 253» 4 


} 


Livery and Seifin. 


I Muſtpaſsa preſent Free-hold, and cannot-com- 
mence ix futuro. 17 1. 

1 If a Leaſe for life be made, Habendum trom Mich. 
next, this is void, and livery by an Attourney after 
Mich. will not help it, ſtcus, if the Leſſor himſelf 
make livery. 341. 


Livery ſuing. 


1 Though neglected by a Lunatique, ſhall nor pre- 
judice him. 137. 

2 The Heir within age knighted after the death 
of his Father, may ſue livery. preſently. Sed Quære. 


3 The King is not bound to give livery to the heir, 
nor his Barganee, untill the Oath of Supremacy ta- 
ken by the Heir. 74. 

4 If Land defcend to two Parceners, whereof one 
is a Nun profeſt, the other Siſter cannot enter into 
her half without livery, nor ſue livery in her Siſters 
name, for the whole, without her performing of due 
ceremony. 74. 

5 How * a ſpecial 9 ſhall extend. 74. 1 

e 


_ naught, and not hol 


The form of a $ ache ler, and how ter it 
To etiharge, „r * e 


ir 
94. * 
8 The Heir of the Ba zioee, who dies before 
inrolthent, ſhalf be in wa ind uſt five 22 


136, „122 
"FT London. 


I lach a Court of Chancery by AQ of Parliament 
63. 
3 LL. ab of London is own in Law to be 
wo 70. 
3 A acta. by. we Sheriff of Landes i 
WE. 79% 12908 
- \COMEETA 


ificare, 225 


7 
IE nas 


ie eee Basses at bree. Tf ive 


Bond in Court of Orphans, as well 25 Ties 
al Court, or otherwiſe to be committed, s good. 
247» 


7 The Cuſtom extends to \ Widows of Free-men. 
247. 


A. 


Lawat ique” 


1 Not ener, - lachey of ſuing Livery. 137. 


2 Not —— - a man. 96, 134 
tas e for 8 I 
Bs ern quo to Char able 50 
5 cd by 45 El, 


ons of idiots and lunariques 
by Law intruſteck ta the King 153. 


6 See Grants of the King. 13. 10 
7 The Lord of a Manng — the euſto- 
dy of Copyhold belo e, Mthout a 
ſpecial Cuſtom. 216. 
8 Where the Lord of a Mannor makes auch 2 
Grant, no intereſt is gained, but the Action muſt be 
brought in the lunatiques name. 215. 
9. Ha lanatique levy e and de- 
de the ** of it, by his Deed he is bound. 1 


M 


Maintenance. 


1 It is not Maintenance to ſollicit others Cauſes, 
unleſs ir be done for maintenance and money laid out 
for maintenance. 67, 68. 

2 It is not maintenance for all the Tenants of a 
Manner to joyn together in defence of 2 Cauſe that 
concerns the title of all, though one only be ſued. 
92. 

3 is maintenance in any other, not concerned 
in * Title to joyn with them. 92. 

Where the Maintenance of a Title purch 1 
upon a eaſual Mateh, is puniſhahle in Star- 
115, 116. 


K. There is Maintenance lawful, and unlawful. 
x7 1 How it differs from Champeriy. 117. 


1 A ſpecial livery, or the der of ive ; by the 
8 age, ſehargge ne 


are dees ere ics. | 


. 2 0 
f 
not {ur 8011 0 we 


* Wir W 1 


I of « —— un it in calc of nes 
ceſlicy hy the 1 85 not ſo by our Law. 12. 
| > Cannot, 1 dur over 


dead, yet uf he 
TER kouſtold; c 
1 028 ſend his tee que of the . 
old the. Nature of his 
han, Sel und the His. r . my 


8: Shall not ran ee luvcige, choughs þ 
neglect to ſue his Ei 5 


— Nor againſt an Meir Ku Knighred within ages. h 


ery, ( 5 N 
very — him. 91. 


Melius inquirendum. 
See Office. f 
Meſne. 

1 A Wrivof Meſne ma be bro dy the ſe- 
cond or third Lord, as . as — Demeſte. 
21. 

2 If the general iſſue be pleaded, the Plaintiff 


may have judgment preſently, but if he proceed to 
joyn in iſſue, he may be totally barred. 199. 


Metropolitan 
Arch-Biſhop, 
canary. 


* 


See 


Miſnoſmer. 


What variances or Nimemnen of the Capes 
tion are fatal, and whet not. 123, 125. per * 
1 


wp 
«4 


a 'Thit-hoſt:evurſe in doubts of dvicavſer; 
= Coo . i 
2 0 N " 4 5 
4 SE Name, os toſu y the 
ö 128. 


r 


gui 


e eee e n 
1 Of the 
ae ir if 6 nd Where not. 


Grape tit ee ere 


1 r bende, though it caunot 


Grate, 1%. 


Modus Detimandi. 


0.5 Cuſtome. 
* Preſcription. 

1 Is nor good of a thing for which no tythe is 
due de communi jure. 11. 

2 For Rent for a Houſe out of London can hardly 


ſtand to riſe or fall, according to the Rent by Pre- ſtay 


ſcription. 11. in margine. | 

3 If two ſhillings a year, and a ſhoulder of every 
third Deer have hren pai id for 4 Park, as a Modus, the 
— of tything — cy though the Park be diſpar- 


* 11 - the Deer die, the owner is not bound to 
ir. 40. 
s Modns & corvntio — ligem. 40. 
5 If the third part of the profits of Court ofa Man- 
nor * be paid for a Modys, and then the tenancies all 


_— ep ere if the t —— 40. 

arr ce art caſual, but can- 
not be at, for ſo ir = all into a non deci- 
Nando. 40. 


8 Is . actual diſcharge of the tythe. 42, 118. 

9 Is turned into part of the Parſons Inheritance 
and Spiritual Fee 42. 

10 Land may be giv A iven in diſcharge of tythes. 42. 

11 If ſuch Land be aliened by conſent of the Pa- 
tron and Ordinary, or recovered after aid prayed 
of them, yet the tythe ſhall not revive 42. 

12 The form of pleading it. 43,118. 

g 3 For a Park the form of pleading it. 44, 45; 
11 

e Paſture which is turned into Meadow, 

_ Hlage, reftores not the tythes in kind, but the 
value. 

15 In tlie tryal of it, the Pariſhioners caunot wit- 
neſs one for another. 92. 


of the rare, | 


oy A Peckarncionk [here it 
5 By 20, 
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—. 
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2 2 Lem in 
together as if they were 


If a Po opular State Will, 


ve a Monarchy, it 
. We _ the Laer „149. 7 8 


. * 
. 


M Wunder. | 


mol The il 89 8 Langrgh 22 


wee nd 
ney _— 


if riv6 men 
— of the Kin; or two 
#4 is no o Murder: 


ing their parts, Kill one 
134. 


#14 Fig 6! > Thijs £45 37 i 


ſoy a 
Thins 5 — EE 


1 80 2275 1. 


See Eftopyel. 7. 
i. See 25 H. J. c. 21. been. 


New Alignment. 
* 140 be made ln the Repiiett 
2 tha R ion 
place at all be Nr in the . — "fl ie 
may be joyned upon it. 176 


Nobility, Nobles | 
See Peeres of the Realm. 
Non eſt factum. 


Cannot be pleaded to an uturious Bond, ir a Bond 
taken againſt the Stat. of Sheriffs, 7241 16. 


Non Obſtante. 


1 The King cannot by this enable 2 pefſint-Aif- 
abled by Act of Partiument, or by Common Law. 
75s and in the margin. 

2 The Guardians of the Spirituulties gn 2 
Diſpen- 


— — to hold in Comnendn xon obſtante: jura - 
minto Religions. 141. 
3 Where, © Os 6 caſes the King may diſ- 
Deuce wich Statute, N 4 5 obſtante, and der 
hte! 146/214 - 
4.4 now er will cure Non-recital, or Mif- 
recital in a Patent, ſecus, of an untrue ſuggeſtion, or 
an untrue couſidera 4 bs 230. 
Will not cure lack of an 


14 A non obſtente 3 is denyed to no man in his Pa- 
_ and tis in the power of the Attourney Gene- 
ral. 230. 


Non: uit. 8 
1 If the Trepaſſors ſever in and the Plain- 
riff be Non-ſuit againſt xe in ple Judgment, this is 
roger 1-0 ay . 70, 180. Tl he enter a Nol- 
| 2 man cannot be Nonſuited againſt one 
pa — — 


rt ofa C83, and yet he may be 
re action and proceed « 
for the other, 196. | oy 


S binde Of 2: Notice. 
1 Needs not to be given, where one is bound to 
do an act I Ar 
2 he 2 a that is ſecret. 51. 
here one aſſumes as much ſor one load 
of 8 received, as the v dor would e ſor 
_— load, notice: muſt be given of the ſale and 
. 1. 
a 4 Whete one — e Plaintiff (in con · 
fideration of he giving a note 
of his "his Coſts and Charges 


| fo. 68; - 

7 Where nornichiianding m notice of a writ of 
Eſtrepment, directed to the Sheriff or Coroner; the 
renant cannòt be impriſoned for contempt, though 
he do waſte,otherwiſe if the Writ had been dire&t- 
ed tohimſelf. 8 

6 Notice — pleaded to be given to the ex- 


ecutors, without arerring the death of the Te- 


ſtator. 9 AM 

7 If the Delinquent had notice of the Kings Pro- 
clamation, it aggravates his Offence” againſt the 
Common Law. 120. 
-> 8* What notice of 4 By-Law, is requiſite either to 
inhabitants or ſtrangers. 2 12. 

where the new Fe-offees cannot be ſeiſed to 
the old uſes, notwithſtanding they had notice of them 
at the time of the — 349, 330. See uſes. 

10 If the Clerk be deprived or reads not his Ar- 
ticles, Notice muſt be given. 318. 


Nullum Tempus occurit Regi. 
: How underſtood. 152, 154, 347. 
Number. 


1 If the /mize fac, be ad triandum exitun, inthe 
ſingular number, tis good enough, though many 
iſſues are joyncd. 66, 

2 If che Title of the addition by Tales, be Nomina 
jarat, in the plural Number, o_ * enougli, though 
* one be added. d 


Office or Inquiſition. 


the Stat. of 31 ae be © Pariſhes, or 
N Lohr Þ the moſt aka Dooe of 
one part of the Church, here part of the Land 
oe in ſufficient. 133. 


4 Nufance. ä 


0 If rwo houſes, whereof one hangs over the o- 
ther, come both i into one hand, pay. __ 


ged. 1 11 * 
come into ſeveral} hands a 
on 12 nor . N can be made 


the ent in s, 
e 


pulled 4 down and 12 — 
nittat will lie, but 


15 aug more than dee er- Hanging 


ha 
1 e 


Pp ; ds ; » abt 
ild, now I, 
Priviledge can never be reſtored. 131. 


— 


Oath. 


1 The is not bound to 1e Lin to 
heir, till Foy — of — 2 wp * 
2 The Eccleſiaſtical Court cannot examine the 
Delinquent upon Oath, 84. 
3 See non-obſtante. 2 


OD Obligor, Obligee. 


t and ſeveral ſued in ſeveral Courts, ſeveral 
EY. ons. 2. 

2 Where the Obligor need not ſeek the Obligee, 
though no place of payment be appointed. g. 

3 Obligee makes Feme of the Obligor Execu- 
_ and dies, the Action is ſuſpended and ex - 
rinct. 10. | 

4 The releaſe or diſcharge in Law of one Obli - 
gor releaſes or diſcharges the other. 10. 

5 Conditioned for = of Covenants, 
whereof ſome are void by the Common Law ſtands 
good for the reſt, otherwiſe it were part is void by 
Statute Law. 14. 

6 Conditional to ſave harmleſs of eſcapes diff · 
cult. 14. 

7 Conditioned to do ſuch an Ac, the Obliged need 
neither give notice, nor make requeſt; 14. 

8 In triginta libris, good for gol. 18. 

9 Inſeſſenta libris, good for 6el. 19. 

10 In oſtiginta libris, not good for 8cl. 19. 

11 In ſexaginta libris, good for 60l. 20. 

- 2 Septuaginta & Quinquaginta, allowed fo 7 gl. 
110. 

13 In octeſima libris, Quere, if for Bol. 75, 

14 Miſ-recited in the Declaration, makes it in- 
ſufficient. x 

15 How Tr charges the heir much atherwiſe than a 
Warrauty-real. 25. 

16 Seyeral 


| 16 Several actions may be had againſt ſeveral 


irs, and execution ſhall ceaſe againſt each of them 
till it may be had againſt them all. 25. 

17 Conditioned to pay the ſhoulder of every 
third Deer which I kill in my Park, yet I may dil- 
park it. 40. | 

18 When it is made by two joyntly and ſeverally, 
both are Principals, and neither can have a Pleglis 
acquittandis againſt the other, without he be expreſ- 
Iy named as a furery inthe Bond. 33. 

19 If two joynt and ſeveral Obligors be ſued 
joyntly, the ſame kind of execution muſt be taken 
againſt all, otherwiſe when they are ſued ſeverally, 


59. | | 

20 If they be ſued joyntly. and both taken by 
Capi as, the death of eſcape of one ſnhall not dif 
charge the other. 39. 1 

21 If they be ſued ſeverally, and ſatisfaction be 
once had apairiſt one, ot apainſt the Sheriff, upon 
the eſcape of one, the other may have an Audita 
Nutrela. 39. | 1 

22 If a Biſhop, Dean, Parſon, Vicar, &c. take an 
Obligation to them and. their Sucoeſſors, ir goes to 
the Executors. 64. 

23 Wherean Obligation is made againſt the Sta- 
tute of Uſury, or againſt the Statute of Sheriffs. 
Non eſt factum, cannot be generally pleaded. 72, 166. 

24 See acceptance. 3. | 


25 Conditioned to preſent 7. S. to a Benefice if 


the Obligor preſent 1. S. upon a Symoniacal promiſe 
with a Stranger, yet the condition is not performed. 
167. | 
_ Condition for performance of Covenants 
though the Covenants broken be releaſed , yet the 
Bonds remain under forfeirure. 168 

27 Cannot be delivered as an Eſcrow! to the par- 
ty himſelf. 246. RE" 2 

28 Where bureſſe of impriſonment will not avoid 
an Obligation. 264, 267. 1 

29 Where the Condition of an Obligation may be 
expounded by a matter de hors. 269, 270. 

30 If an Obligation be canditioned to ſave harm- 
lefs, and then an Aſſumpſit is brought, if the ation 
be not exactly laid according to the promiſe this is 
no lawful damnification. 270. 

31 An Obligation of 2000. to two, ſolvendum 1ool. 
to one, and 100. to another, is clearly a void ſol- 
vendum. 172. Te 

32 Conditioned that the Obligor ſhall not be aſ- 
ſiſting to I. S. in any ſuits to be proſecuted againſt the 
Obligee, yet if the Obligee ſue I. S. and the Obligor, 
they may joyn in Error. 304. 


Office before the Eſcheator. 


Inquiſition. 
Seed Remitter. 


x Void for repugnancy in it. 30. ; 

2 Found upon a Melins inquirendum, which doth 
not ſhew the warrant of the firſt Office, both are 
void. 38. : 

Found upon a Melins inquirendum, where it 
voids the former Office, and where both Offices 
make bur one. 50. = 

4 Found upon a Mel;us inquirendum, and reciting 
the firſt Office, without ſhewing before whom 1t was 
found, is good, if it were found virtute brevis. 38. 


73 · 


-- 5 Found upon a Melzrc after an Ignoramm is void » 
if the 2e{;zs were reftrained nord Kings. renure 
only, and not art large. 3. 

6 Found in one County of all the Lands, whereof 
ſome lie in another County, is no Office in Law, but 
for the proper Shire. 91. | 

7 Such an Office is allowed by the Courſe of the 
Court to avoid the Subjects charge of many Offices. 


91. 

8 When the Office finds the Deſcent of a Re- 
mainder, there ought to be a new Office of the death 
of tenant for life. 91. | | | 

9 But by the courſe of the Court, the Feodaries 

Cerrificate is allowed in ſuch caſe. 9, 

10 If an 2 ſeize two parts of the Land, 
two parts of the Advowſon are ſeiſed by conſe- 
quence, without mention of the Advowſon. 129. 

11 Where the return of the Inquifition ſhall be 
ſaĩd to vary from that Writ to the Eſcheator , and 
where not. 253. | 


Office of Court, See Court. 
Office, Officer. 


"Certificate. 
See Sheriff. 
5 E. e. 


1 Is puniſhable by action of a falſe impriſonment 
for arreſting another, by precept from an illegal 
Cour c. 63. 

2 Office of Steward of Courts when full, not 
grantable to another, but by the King. 150, 151. 

3 Office of cuſto: Rotulsrum, or Chief Fultice, not 
grantable to two. 153. 

4 The Offices in the Gift of the Chief 
not grantable for leſs then life. 1 53. 


Ordinary. 
"Adminiſtration. 
Arch Biſhop. 
Sees Jure Patronatus: 
| 25 E. 3. pro Clero. 
21 H. g. c. 


1 How ſubject to the Arch-Biſhop. 15. 
2 How not. 17. 
3 How above the Arch · Deacon. 16. 
4 Ordinary may licence the ſuit to a higher Court. 


juſtice are 


1 
The diſtribution or diſpoſing of Seats or Pews, 
within the Body of the Church, and the charges of 
repair, belong to him. 69. ad 
5 Cannot compel an Adminiſtrator to diſtribute 
the Surpluſſage. 82, 191. . 
7 He ſhall not have the tryal of Baſtardy in an 
action for — 7 * . P 
8 Hema ueſter if the Ring preſents not. 144. 
9 He — fe: the Cure rotor) che Parſon fail ac 
his own Coft. 144. 3 as 
* Io If he celebrate Divine Service in any Pariſh, he 
may require the Offering of that day. 144. 
11 If the Executors refuſe to prove the Will, he 


may grant Adminiſtration, till they do ir, 144. 
12 His 


12 His Power after a Preſentation compared to 


that of a Lords, after ſurrender of a Copyhold. 


152. 

13 No act of his can diſappropriate a Church, 
152. a | | 
8 By the ancient Canon Law there was but one 
Biſhop, who had ſole. juriſdiction, and was the im- 
mediate Ordi throughout. 186. 

15 The introducing of Suffragan Biſhops under 
him brought in the reſtraint of Arch-Biſhops in their 
Dioceſs. 158. 

16 How the Ordinary ought to demean himſelf 
when a Church is litigious. 242, 317, 318. 

17 He cannot refuſe a Clerk directly, nor indi- 
realy 290. 

18 The Court may proceed in caſes of Clergy 
though he be abſent. og ; 13 

19 The Court is not bound by his Legit vel non le- 
eit, but may examine the party. 290. 

20 If he admit an incumbent pendente brevi, yet 
he cannot refuſe to admit the Clerk of the party who 
recovers, and return'a plenary upon another Pre- 
ſentation and Right. 320. 

21 Where the aden of a Clerk ſhall make him 
lyable to an Action of the Caſe. 317, 318. 

22 And where not. 318. 

23 See action upon tſie Caſe. 28, 29. 
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Parcener. 


1 Makesa Feoffment with Warranty, and comes 


m as Vouchee, yet he ſhall have aid. 21, 26. 


2 See Livery ſuing. 4» L 
3 One cannot be difſeiſed by another, without an 
actual ouſter. 120. | T5. | 
4 If one grant Rent for Egality to the other two 
of 51. v. v. 50s. to one, and 505. to the other, yet 
tis an intire Rent. 172. 


Pardon. 


1 If the King pardon the breach of Priſon, the 
Priſoner ſhall be reſtored to his Battail, which before 
was loſt. 67, 82. 

2 See Action ſor Slander. 18. 

3 To arreſt a Felon after Pardon 15 not penal, 
becauſe tis an act of Juſtice. 67,82. 

4 A general pardon muſt be pleaded with a ſpe- 
cial averment, to make the Defendant within the Act. 
67,81. f : 

5 The King may pardon a ſuit in the Eccleſiaſti- 
cal Court, even after Sentence, 82. 

+ 6 See Aſſumpſit. 13. 

7 If the King pardon the Symony yet the Preſen- 
tation remains void. 167. g 

8 If the King pardon the Uſury, yet the Bond is 
void. 168. | 

9 The Parliament Pardons have ſtill declined, and 
gone leſs and leſs in latter times. 232. : 

10 A general Pardon by Parliament, where it ex- 
tends to aliens, and where not. 271. WL 

11 To plead Non Culp. and then to re-joyn with 
a general Pardon, is a Departure. 271. 

12 The King may Pardon the burning in the hand 
in an Appeal, 293. | 
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Pariſh, 
Church. 
See Chappel. 


1 Shall be underſiood to be all one with che Ville, 
if the Ville be named firſt, and the Pariſh mentioned 


with a Prædict. 6. Bus K 5: 
2 A Chappel of Eaſe is part of the Pariſn, & de 
communi j re, lyable to reparations of the Pariſh 
Church. 67. : | 
3 Thoſethat have a Chappel of Eaſe may reſort 
to the the Pariſh Church if they, will. 67. 
4 The Parſon of the Pariſh Church may officiate 
at the Chappel of Eaſe if he will. 6. 
5 If two Churches, Pariochial, be united, the Re- 
parations ſhall he ſeveral as before. 67. | 
6 Where Lands given to a Pariſh Prieſt,are given 
to the Crown, and where not, by the Statute of 
Chauntries. 123. * 


- 


Parliament, See Statute. 


1 Where the Burgeſſes may be choſen by the Pro- 
voſt and Burgeſſes of the Corporation, without the 
Commonalty. 13. N | | 

2 The Statutes of it bind the tenants in Ancient 
Demeſne, the Lords Villaines, though they contri- 
bure not to the Knights Fees. 48. 

3 When there is no Act paſſed, nor Record made 
of it, tis as none, though the journal be full. 78,111. 

4 Let an Action will lie for a falle Return thither 
78. 
5. An Act of Parliament againſt natural Equity is 
void. 87. as to make one judge in his own caſe. 

6 An Act queſtioned whether it be an Act. 109. 

7 What ſhall be taken to be the Original Record 
of a general Act, what of a ſpecial. 109. 

8 The Lower houſe had no journal Book untill 
the time of E. 6. 109. 

9 Private Acts are not inrolled without ſuit, as 
General Acts are. 109. 

10 The courſe in inrolment of private acts. 109. 

11 Journals of Parliament are no Records but 
Remembrances, they are not of neceſſity, nor have 
they always been. 110. 

12 All Acts of Parliament take effect, and work 


the beginning of the Parliament or Seſſions unleſs it 


be otherwiſe ordained by the AR. 111, 222. 


Parſon and Patron. 


1 To what purpoſes the Parſon may be faid to 
have the Fee- ſimple. 7. : 

2 A Leaſe by a Parſon to begin after his Death, 
and confirmed 1n his life, ſhall bind the Succeſſor. 

Os 
3 A Leaſe by a Parſon defeated by one Succeſlor, 
ſhall never be revived againſt another. 70» 

4 He that holds the Parſonage of P. as Commen- 
datory, by a Faculty or Confirmation, while he 
remains Biſhop of S. is notwithſtanding an abſolute 
Parſon. 107. BAS ; 

6 If a meer Lay-man be inſtituted and inducted, 


he is Parſon de facto. 148, 149. 
e is Parſon de fa. 48, 14 5 It 
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6 It is a Malum in ſe for a Lay man t6 be preſen- 
ted, and therefore no Diſpenſation can inable him 
to hold it. 140. a | g 

7 Where, and in what caſes the expreſs conſent 
of the Parſon is requiſite. 151, 152. | 

8 If the Parſon appropriate which is Patron pre- 
ſent, he doth diſappropriate. 152. 

9 And that though the Clerk be refuſed, 152. 

10 A Commendam or Appropriation may be made 
to the patron himſelf, without his conſent. 1 52. 

11 The Patrons act is the firſt and moſt worthy 
part in the promotion to a Benefice. 152. 

12 Where two Benefices are exchanged, the Pa- 
trons muſt preſent croſs de novo. 152. 

13 By what name a Parſonage is both granted, 
and pleaded. 152. ; 

14 The Patrons preſentment takes place againſt 
the Ordinary after Lapſe incurred, and againſt the 
King likewiſe, 152. 


Partition. 
1 Between two joyn-tenants deſtroyed the War- 


ranty annexed to their eſtate at Common Law. 25. 
2 See infant. 11. 


Peers of the Realm. 


x A capi as did not lie againſt them at the Com- 
mon Law in a treſpaſs vi & arnis. 61. 

2 A capi as lies not againſt them ar this day, not- 
withſtanding the Statute of 25 E. 3. though they 
not eſpecially exempted. 61. a | 

3 A Capias will he againſt them in a Honine. Re- 
plegiando. 61. 


Perjury. 


1 Though it be nor legal perjury, it is puniſhed 
in the ar- Chamber. 62. | 

2 Cannot be aſſigned in that part of the Verdict 
which finds a thing meerly out of the iſſue. 53. 
3 In the witneſſes upon whoſe teſtimony a ſen- 
tence in the Star-Chamber was grounded, how it 
may be proſecuted, 201. 


Petition. 


1 *Tis lawful for any Subje to petition the King, 
210. 
2 See Ring. 19. 


Pleading. 


Barre. 
Replication. 

See Declaration. 
Iſſue. 


Traverſe. 


x Where the want of an Averment in a Declara- 
tion ſhall be ſupplied by intendment or implication. 


* He who pleads the performance of Covenants 
generallity, muſt plead the Indenture or Deed like- 
wiſe. 8, 81. 


P 


3 It may be pleaded, though the Covenants be 
negative. 13. Quart. N 
4 He that pleads the Rent was behind, need not 
ſay tas demanded. 8. 
- 5. Otherwiſe in juſtifying an Entry for non-pay- 
ment. 8. in margine. 

6 How the pleading muſt be to bring the Demand 
of the Rent in iſſue. 8. | ITY 

7 Of ſpecial Statutes muſt be. 13. 
8 If the Replication be inſufficient and ſhew no 
title, judgment cannot be given for the Plaintiff, 
though the bar be inſufficient. 14, 199. 

9 To a Declaration in a Replevin that aſſigns no 
place, makes ir good enough. 17. | 

10 In debt for Rent, if no place be aſſigned where 
the Leaſe was made, the Defendant in his Plea con- 
feſſing the Leaſe, makes the Declaration good. 82. 

11 Of the Common Law, as a Cuſtom of the 
Realm. 186... | 
_ 12 By a Carrier that he was diſcharged of keep- 
ing, without faying of carrying, not good. 18. 

13 Surpluſage in a Count or Declaration hurts 
not. 23. 

14 A Fine or Recovery, which is a Record, muſt 
be pleaded entire, but a Feoffment may be pleaded 


for part only. 24. 


15 He that comes in as Vouchee, and would avoid 
the Warranty by change of the Eſtate, muſt ſhew 


' howthe Eſtate is changed. 26. 


_ 16 If a Plea be upon a Deed, it muſt be ſhewed 
in Court. 38, 218. 

17 Of a Feoffment with Warranty is double, 
without relying on the Warranty. 29. | 

18 Of a Feoffment from two, with Warranty, 
and relying upon the Warranty is double, for he 
muſt rely upon the Warranty of one. 29. 

19 If the Warrantor adviſe ſeveral Pleas in an 
Action where they cannot be vouched, the Tenanr 
may chooſe which plea he will, but ſhall have re- 
compence only againſt him whoſe Plea he followed. 
29» 1 

20 Of the Cuſtom of Gavel kind or Borough 
Engliſh. 31. 
21 Toa Declaration in a Prohibition, the form. 


22 Toa Modus decinandi for a Park, the form. 
44, 118. ; b 
23 The form of pleading, the diſparking a Park. 
* 
24 Of ancient Demeſne is well enough where 


the Land is only pleaded to be held of a Manor 
that is ancient Demeſne, without other ayerment, 


7. 
f 25 The form of pleading in an Action of Debt 
upon an arbitrement. 49. 

26 A former award pleaded with a ſpecial aver- 
ment, will be a bar in another action. 50. 

27 The form of pleading a thing done in Chan- 


cery, or any of the Courts of eſtminſter. 63. 


28 In an action of falſe impriſonment, the form. 


3. | 

29 That may be nought in a Plea, which 1s good 
enough in a verdict. 35, 56. | 

30 The confeſſion of one Defendant in his Plea, 
ſhal not prejudice rhe other. 64, 193. x 

31 Where a Corporation may be pleaded, . with- 
out ſhewing the creation of ir, where not. 64. 211. 

32 The form of 71 a General pardon. 67. 

33 Pleas pleaded out of time and order, are idle, 
an 


not traverſable. 71, 72. 


34 Nor 


c 
ap - r — 
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34 Non eſt ſactum, may not be pleaded to an uſu- 
rious bond, or Sheriffs bond. 72. 

35 The Declaration or Plea need not aver what 
will come properly on the other fide. 72, 78, 124. 


36 A plea may be pleaded puis darrein continuance. 


of aDemurrer, as well as after iſſue. 81. 

37 If Iſſue or Demurrer be joyned upon a plea 
pleaded puis darrein continuance of a Demurrer, 8 
the Court muſt conſider of the firſt Demurrer, but 
if the firſt plea had been to iſſue, the ſecond plea or 
Demurrer had waved it. 8 1 

38 In Eſectione firme, no place was aſſigned 
where the Leaſe was made, and the Defendant 
only pleaded not guilty, the Declaration was not 

ood. 89. * 
TG Of a Demand. See D 


My What advantage may be had upon the general 
iſſue, is loſt by ſpecial pleading. 103, 104, 166. 

44 General iſſues may be pleaded without any 
inducement. 103. : 

45 Pleas amounting to the general iſſue, are. not 
therefore inſufficient, nor to be demurred upon, but 
the Court muſt be moved. 127. 

46 Where the pleading to an action of Debt up- 
on an Obligation may be raven, where particular, 
according to the nature of the condition. 107. 

47 The org es the husband cannot plead de- 
tinue of Charters in Dower. 113. 

48 If the Adminiſtrator plead that the Inteſtate 
was indebted to hi m 8ol. and that goods to the va- 


lve, and not above, came to his hands, which he 


detains, and has nothing altra, this is a good plea, 
though it amount to a Pleinment Adminiſter. 127. 

49 A ſpecial Pleinment Adniniſter pleaded. 182. 

go A Plea that hath ſome kind of matter of 
Law, though it ſeem to amount to the general iſſue, 
was always allowed. 218. ] 

51 General iſſues are required rather then a plea, 
amounting to them to ſhorten Records. 127. 

52 'Tis in the diſcretion of the Court to allow 
a plea amounting to the general iſſue. 1279. _ 

$3 The form of pleading an amerciament in a 
Leer in a juſtification for the diſtreſs. 129. 

4 In Debt upon an Obligation, the Defendanc 
cannot in his plea take hold of any thing mention- 
ed by way of recital in the Condition, but muſt an- 
ſwer the Condition it ſelf. 130. GE 

55 The form of pleading Pleinment Adminiſter. 
1335 1275 218. 2 A 

56 Where ſome addition to a plea is neceſſary, 
though it be not iſſuable. 197, 198, 233- 

57 He who pleads a Diſpenſation from the Arch- 
biſhop to hold in Commendam, confirmed by the 
Kings Letters Patents, muſt aver the performance of 
the Conditions contained in the Diſpenſation. 14, 
142. | 

* 8 The form of Pleading a Patronage. 152. 
59 Non conſeſſat, where, and when a Plea. 147, 

6. 

2 The commendations of pleading. 162, 292. 

61 The reſemblance betwixt pugna 1 and 

leading and pugna civilis. 20, 21, 162, 164. 
Fn 62 The Defendant carnot plead a Releaſe made 


after verdict, and before judgment, becauſe he hath 
not day in Court. 162. | 

63 Every man muſt plead ſuch pleas as are pro- 
per for him. 3, 162. | 

64 The Defendant cannot counter-plead the 
Plainciffs title, without intitling himſelf. 162, 
163. e 
65 What things the Law requires in every plea. 
164, 298, 296. 5 5 

6 He who juſtifres by a Licence or Liberty, muſt 


| plead it ſpecially, and cannot have advantage of it 


upon the general iſſue. 174, 175. | 

67 Where in pleading an Eſtate made to a feme 
covert, it is neceſſary to aver the aſſent of the Ba- 
ron, and where not. 204. 

£8 Surpluſage in a plea or avowry, hurts nor. 
208, 

69 The form of pleading ina Trover and Con- 
verſion. 187, 

70 The form of pleading a preſcription for a 
Way. 189, 190. . 

71 What ſhall be ſaid a double plea, what not. 
197, 198. | 

72 Ste Eſcape. 5. : | 

73 The form of pleading an Act of Parliament. 
111,222, 226, 309. 

74 How, and to what purpoſes a Deed entred in 
hec verba, becomes part of the plea. 217, 233. 

75 The form of pleading a Cuſtom to enable an 
infant ro make a feoffment. 223. M4 

76 A Record cannot be pleaded inter alia ſecus, 
of a Statute, and the reaſon of the difference. 226. 

77 Particular Statutes muſt be pleaded, general 
need not. 229. DL 

78 Every mans plea ſhall be taken ſtrongeſt a- 
gainſt himſelf, 2343 222, 

79 Divers Defendants in one action may ſever in 
Bars, not in Dilatories. 244, 245+ p 

80 Joynt Defendants may ſever in their pleas in 
Abatement. 2 50. | 

81 See Averment. 9. 

82 Where by pleading a falſe plea, one may ſave 
his eſtate, which elſe were loſt. 258. 

83 The form of pleading for him who being 
Executor for a time, 1s ſued after his time expired. 


265. 

84 If the Defendant plead in Bar, Non Cul. and 
rejoyn with a pardon, tis a Departure. 271. 

85 The form of pleading a Grant made to the 
King. 222. 

85 Why the Law abhors double pleading, or Ne- 
gative pregnant. 215,295. 

87 Where the Law allows not of general plead- 
ings, and why, 21 $2950 

88 A point of diſcharge muſt ever be pleaded 
ſpecially,and ſhewed to the Court how,and why. 296. 

89 A falſe = allowed upon a preſumption, that 
it is true, and fo anſwer to it received, 297. 

90 What things are requiſite to be obſerved in 
pleading of Unity, &c. ſo as to make it a diſcharge 
of Tyrhes within 31 H. 8. 298, 311. 

91 He who 1s no way privy to the Grant need not 
ſhew forth the Deed in pleading. 303. 

92 If a Deviſe to 4. and his heirs, and if he die 
without iſſue, that it ſhall remain over, be pleaded, 
and as a Deviſe in fee generally, the other party may 
either traverſe the deviſe generally, or ſhew the ad- 
dition. 310, : 

93 A general Statute though ir need not be reci- 
ted in pleading, if miſ-recited, is fatal. 316. 1 

94 


—— — 


94 If part of a general Statute be only recited, 
the Court ſhall take notice of any other part which 
makes for the Pleader, 310. 

95 The tenant who aliens pending the Precipe, 
may plead a Releaſe, but the incumbent who reſigns, 
| the Writ, cannot counter-plead the Patrons 
title, and the reaſon of the difference. 319. 
96 The form of pleading for the Ordinary in a 
Quare Impedit. See Quare Impedit. 25 E. 3. c. 7. 

97 The form of pleading. wh” 


Depoſition. 
Sequeſtration. 
Union. 
Divorce. 


Cauſe of Refuſal. 
Plenarty. 


Juſtification. 
Sed bo 


| Plegiis acquictandis. 


l yes not for one who is hot expreſly named as a 
Surety in the Bond, 5 3. 


Pope. 


x His power in Commendams by the Common Law. 
144145. „ 

2 His power to annex a Condition to an Inſtitu- 
tion, according to the Gloſs, 145. SOD 

3 In what ſenſe his power formerly exerciſed in 
this Realm may be ſaid to be lawful. 146, 147. 

4 The only caſe wherein the King and the Courts 
of Juſtice did once here concur to allow an Act con- 
ceruing the Spirituality done by the Pope. 147. 

5 The Papacy was a meer and plenary tyranny 
towards Church-men, and in Church cauſes, and 
why. 170. ; 

s By what acts the Pope eſtabliſhed his Eccleſi- 
aſtical Power. 149. 1 ] 

7 He may make an Inſtitution for a time only by 
the Gloſs, c. 183. 

8 His Demeſne called patria obedjentia, but more 
truly patria jugo aſſueta. 155. . 

9 9 His proviſions did make true and complear in- 
cumbents. 155, 156. 


Poſſeſſion. 


x Of the Perſon of a man, there can be no poſ- 
ſeſſion without Right. 99, 322. 1 

2 The Lord after the death of the Tenant is in 
poſſeſſion of the Body without ſeiſure. 98. 

3 A ſole claim without more can never change 
the poſſeſſion. 120. | 

4 Inſtru&ion upon the King gaines none. 322. 

5s Receiving my Rent, or feeding on my Com- 
mon, gains no poſſeſſion of my Rent or Common, 
but at my election. 322. 

6 Where the true owner is clearly put out and 
removed, there he hath no eſtate or poſſeſſion, but 
Right only, and no election to be, or not to be in 
polleſſion. 322. 


Poſſibility. 


I There cannot be a Tenant in tail after poſſibi- 
lity of iſſne extinct while any of the parties live, 43. 
21 margine. br by . - , : 

2 Tenant in taile and his Son joyn in-grant of 
the next avoidance, tis void againſt the Son, for 
that he had no actual poſbhbility. 44. 

3 Grantee of Eſtovers may have an Aſſiſe though 
the wood be grubhed up, becauſe there is a poiſibi- 
lity of wood while there is foil, 43: in margine. 

4 The incident poſſibility of the Widows Eſtate 
12 as long as the husbands cuſtomary Eſtate. 
181. N b 

3 If Baron and Feme be Tenants in ſpecial tail, 
and the Baron only levy a fine, che femes eſtate tail 
is turned into a poſſihility and only reducible by en- 
try, if ſhe ſurvive. 257, 259. "Uh 

6 If Baron and Feme he tenants in ſpecial tail, and 
the Baron only levy a fine and die, and the wife en- 
ter, the Eſtate of of the Conuſee is turned toa'poſ- 
ſibility, if there be iſſue in tail at the Wives deceaſe. 
257* 25% e 

7 It Baren and Feme be Tenant in fpecial tail 
and the Baron alone levy a fine and die, the Wife 
by her entry becomes tenant im tail again, and not 
tenant after poſſibility though that incail cannot deſ- 


cend. 259. . 


Power of Revocation. 


See Revocation. 


1 If the latter Act cannot ſtand with the former 
uſe, this is conſtrued a Revocation, though it he 
not ſo expreſſed. 312, 313. A . 

2 A Feoffment of part extinguiſhes not the pow- 
er of Revocation for the reſt, ſecus, of 2 Condition, 


13. 
l : It is to be taken, liberally and favourably as be- 
ing agreeable to nature. 312, 313: ; 

4 If upon a Covenant to ſtand ſeiſed, a power of 
Revocation bereſerved by any writing ſealed in the 
preſence of three, a laſt Will is a Revocation with- 
in that power, but the new Eſtate paſſes by the 
Will, as a Will, and cannot be a Declaration of 
new uſes. upon the old Covenant. 312, 313. 

5 All the circumſtances of the power are neceſ- 
ſary to be obſerved by the Will, as it is a Revocati- 
on, though not as a Will. 312. | 

6 If he who had conveyed his Lands with pow- 

er of Revocation became afterward the Kings Deb- 
tor, yet they were extendable by the Common 
Law. 275 ' - 
7 If a power of Revocation by writing have a 
clauſe, that then, and from thenceforth, all the Uſes 
ſhall be void, yet Revocation may be by Will, 
which takes not effect till after his death or by deed 
appointed to take no effect till 100/. paid or after 
death. 212, 313. 9 

8 If the Land be held by Knights Service, a Will 
is a good Revocation of the whole, but it gives but 
two parts as a Will, and is not a good Declaration 
for any part. 313. 

9 Quere, ii *. been a Feoffment to Uſes, with 
ſuch power, 313, 


92 Pre- 


** 


Prerogative. 


xt Cannot reſtrain any part of the Sheriffs power. 
we The King may enable a Town not Corporate 
to chooſe Burgeſſes. 13. 2 
3 The King may by Ordinary ere& a fair Mar- 
ket, Warren, Park, or Forreſt, witliout granting it 
to any. 1 * ö : ; * ' . 
4 The King can recover no damages in a Qzare 
Impedit, yet he muſt declare ad damnum. 23. 
s If fo King take land by conveyance from him 
who purchaſed it of his Debtor, and after reconvey 
it, yet the Land is diſcharged. 45. | 1 
5 A Releaſe of all Rights and Titles from the 
King to his Debtor, doth not diſcharge the Land. 


6. ; f F n 
5 7 If che King Knight the Heir within age, after 
the death of his Father, he hath loſt the wardſhip 
of the Land tov, and the Heir may ſue Livery pre- 
ſently. 25. Sed Nuere.. 


8 The King cannot b 1 obſtante, enable a per- 


ſon diſabled by Act of Parliament, nor make him 
Heir whoſe blood is corrupted. 735. | 

9 The King is not bound to give Livery to the 
Heir nor to his Bargainee, till the Heir take the Oath 
of Supremacy. 72. 


10 The King may have a Raviſhment of Ward, | 


4 The King 2 grant a Manor excepting the 
Warrants, though they be incidents. 100. : 

12 If the King 8 iſſue in a Quare Inpedit, 
which is not found fully for him, yer if a Title do 
any way appear, the Court muſt award a Writ to 
the Biſhop for him. 118, 119. 7 

13 How the Kings Proclamation may be ſaid to 
inforce the Common Law if the Delinquent had no- 
tice of it. 120. EF 

14 If the King have but two parts of the Ad- 
vowſon, yet he ſhall preſent alone. 127. g 

15 No Subject can be Tenant in common with 
him. 227. 3; 

16 If the King grant the Manor, the Advow- 
ſon Appendant will not paſs without ſpecial words. 
ibid. 

17 If the King be no. party to the Quarę Inpedit, 
yet if the title appear clear, for him againſt both 
parties, he ſhall have a Writ to the Biſhop awarded 
for him. 127. 

18 If the Kings Title be not fully clear, yet by 


conſent of the Plaintiff he may have a Writ to the 


Biſhop. 16#d. | By 7: : 

19 If two parts of the Land lie ſeiſed by Inquiſi- 
tion for the King, two parts of the Advowſon are 
ſeiſed by conſequence. 127. without mention of it. 

20 The King may grant a thing in a&ion with 
expreſs mention of ir, but not orherwiſe. 140. 

21 Uſurpation cannot put the King out of poſſeſ- 
ſion, 140. nor make his Advowſon diſappendant, 
ſecus, in caſe of Subject. 1674. 

22 The King cannot grant by Charter any penal 
Law. 155, 183. 2M n 

23 His immediate power is not reſtrained, but 
ſuch Statutes as authorize inferior perſons. 146. 

24 He cannot licenſe or diſpence with malun in ſe. 
149. 
25 Nullum tempus occurrit legi, how to be under- 
ſtood, 152, 154, 347. 


26 The King may grant a Manor adeo plene ex- 
depting the Advowſon. 190. | 

27 Where the King may ere& a Corporation and 
make Ordinances for them. 210, 211. 

28 Where the Kings erecting of a Corporation 
doth include a power to make By-laws, 211. 

29 May revoke his preſentation before Induction, 
not after. 210. . 

30 Where thoſe defects of form will make the 
Kings Grant void, which will not vitiate the Grant 
of a Subject becauſe they are only Prerogative forms. 
229, 230. 

31 A Grant by the King pro erectione, or ad ef- 
fectum, makes a condition. 2374. 

32 The King may be diſpoileſt of his Preſentati- 
on, not ſo of his Advowſon. 242. 

33 Nothing of Prerogative will paſs ih the Kings 
Grant, without expreſs and determinate words. 
243) 244. a X 2 o 2 
45 34 If the Kings Preſentation recite a title which 
is falſe, the Preſentation will be void and not an 
uſurpation ; but if the Preſentation be general and 
without right, it makes an uſurpation. 302. 

35 The Kings Tenant preſents and inſtitutes, 
and before induction dies, the King ſhall preſent 
new, though the Heir could not, in whoſe right he 
ſeems to do it. 339. 5 - 

36 Where the King ſhall neither be anſwered 


bound or defeated by Fictions or Eſtoppels. 1bd. 


37 Though a Statute be extended, yer if the 
King come before the Nbertate, he ſhall be ſerved 
firſt. 339. ; : CES 

38 If one conveys his Land with a power of Re- 
vocation, and afterwards become indebted: to the 
King, yet they were extendable by the Common 

W. J f1 . a 


Preſcription. 


8 Modus Decimandi. 
9 Cuſtome. 


1 If a houſe to which Eſtovers be appendant fall 
down, the Preſcription is not deſtroyed but revived 
be re-edifying. 39, 40. 

2 Where 1t needs to be ſpecially pleaded, and 
where not. 44, 45. | | 
p 3 A Court of Equity cannot lie in Preſcription. 
3. 
4 No man can preſcribe to have a Pew or 
Seat within the Body of the Church, or in an 
Ile or Chappel adjoyning to the Body without a 
ſpecial reaſon , as preſcribing to repair it, &c. 

5 If it be pleaded in Juſtification it muſt be tra- 
verſed ſpecially, and not by the general, though 
comprehenſive words, de injuria ſua propria abſque 
tali cauſa. 76. | . 

6 Where a Preſcription is pleaded by way of a 
Cuſtom (as ſometimes jt muſt ) the nature of it is 
not changed, but it is a Preſcription ſtill. 86. 

7 That which is Common Right cannot be laid 
as à Preſcription, as to pay tythes duly is not pre- 
ſcriptible. 107. 

8 A Preſcription for an intereſt cannot be lajd 
in the Inhabitants, becauſe they are not permanent. 
86. | 

9 For a matter of diſcharge, the Preſcription 

may 


may be laid in the occupiers and not in the owners, 
nor by way of Cuſtom upon the Land ſeems for a 
matter of intereſt or inheritance. 118. 

10 No man can preſcribe to his own charge, only, 


as to pay ſo much for tythes but to pay ſo much for 


diſcharge of tythes, which is a Modus decimands. 


118. 8 ; 
. 11 Where it ſhall be ſaid to be miſ-laid. 209, 
286, | 


85 Preſentation. 


Advovwſon. 
Appropriat ion. 
Ordinary. 
Sees Parſon, and 
' | Patron. 
. | Pleading. 
 { Qu. Imp. 13. El Simony. 
1 Where the Preſentation by a Parſon appropri- 
ate ſhall diſappropriate. the Church, though the 
Jer refuſed. 152, 


he Preſentation, of the Patron after Lapſe 
takes place againft the Ordinary and the King. 


1 2. a 

” After Preſentation the Ordinaries Power is 
like to the Lords gpon Surrender of a Copy- hold. 
Ibid. 


4 The difference between Preſentation and con- | 


mendam. Ibid, 

s The Chancellors Preſentation to Benefices, un- 
dervalue is in the name of the King. 2 10. 

6 If the Chancellors Preſentation to a peculiar, 
recite the value, bur falſly, the preſentation will 
be void. 1bid, | 

7 Leſſee for years of a Manor, with the Advow- 
ſon Appendant, the Church becomes void and the 
Leſſor preſents one who is admitted, e*c. and dies, 
Quære, if the Leſſee for years may preſent. 28 5. 

8 If the Kings preſentation recite a title which 
is falſe, the preſentation will be void and not an 
Uſurpation; but if the Preſentation be general and 
without Right, it makes an Uſurpation. 302. + 

9 If the Biſhop collate wrongfully, the Patron 
may preſent upon him ſeven years after, if he will. 

02. 
; 10 Ifche Kings tenant preſent, and inſtitutes, 
and before induction dies, yet the King ſhall pre- 
ſent ane w, though the heir could not in whoſe 
Right he ſeems to do it. 339. ; 


Preſentment in a Leet. 
Vide Leet. 


Preſidents. 


1 The Exchequer Chamber refuſed to reverſe a 
judgment which they all agreed to be erronious, 
by reaſon of ſome late Preſidents. 83. 

2 A new form of a Writ of Waſte defective in 
fubſtance, yet was allowed by reaſon of late Preſi- 
dents. 84. | 

3 A fault in the Writ of Aſſize, held amendable 


by the Court, was yet adviſed upon by reaſon of 
one preſident to the contrary. 128. - 

4 The fi of Common Recoveries by infants 
warranted by multitude of preſidents. 196, 197, 

$s A Writ was brought containing both an Ejectio- 
ne firme, and a treſpals of Aſſault and Battery, and 
afterward the Court adviſed of judgment, becauſe 
it was without preſident. 249. | | 

6 Preſidents of Courts as well as Laws are built 
upon Reaſon and Juſtice, tantum Habent de lege, 
quantum habent de juſtitia. 270. | 


Priority and Poſteriority. 


; Tenure, 
See AEſtate. 
Infant. 


Privity. 
See Eſtate. 


where though che privity in Eſtate do not re- 
main, yet if it be made the ſame in repreſentation, 
it ſnall be as good. 25, 26. ; 


Privy Council. 
See Council Table. 
| Proceſs; 


What Proceſs of Star- Chamber ſhall be ſaid to be 
well ſerved, and when. 194. 


Proclamation. 


1 Where the Kings Proclamation may be ſaid to 
enforce the Common Law if the Delinquerit had 
notice of it. 120, 

2 Where, and in what caſes the Kings Proclama- 
tions are binding. 251, 232. 


Prohibitions in general. 


1 A Prohibition will lye upon a Statute that hath 
prohibitory words, and alſo a penalty, ſecus, if it 
have a penalty only. 187. 

2 When it lies in the diſcretion of the Court to 
grant a Prohibition. 67. 

3 The form of Prohibitions to the Court of Re- 
queſts. 77. 

4 A Prohibition may be ſent to the Dutchy, if 
they exceed their bounds. 77, 78. Ty 

5 The fix moneths for the profit of the ſurmiſe 
ſhall be counted by the Calendar, not by 28 daies. 


1 7 = 
Prohibition of Waſte. 


Is grantable in a 


dare Impedit, upon a ſurmiſe of 
the Plaintiff, 3s, n 


Pro- 


#2 Taps 5 


r Ig or 


Prohibition to the Admiralty. 
Wil lye. 
by For halding plea of rhings dane in Forreign 


Lands. 11. 5 tt 5 
2 For holding plea of an Agreement made at 
Sea, and put in writing and Sealed in Forteign 
Lands, vat ſo if only a bare remembrance had been 
made of it at Land. 79, 2124. 5 
8 ; tou a __ an —— againſt an Alien 
or his vos, confiſcated to his Maſter. 79, 212. 
4 For ho ins 22 rink Yr in Forreign 
Lands, though the Libel alledge it, inſra juriſdicti- 
onem maritimam. 80, 213. 
5 For holding a plea of a thing done in any part · 
79s i 
Will not lye. 


1 For judging a cauſe within their juriſdiction, 
contrary to the Rules of our Law. 12. * 

2 After a ſentence upon a ſurmiſe of a thing not 
appearing in the Libel. 79. 213. 


Prohibition to the Eccleſiaſtical | 
Court. 


Coſts. 
Waiver. 
See I gocleſiaſtical Court. 
Conſultation. 


Where it will lye. 
1 For queſtioning the Inſtitution afer Induction. 


15. | | 

2 Though the cauſe ariſe within a County Pala- 
tine, 15, 16. i g 

3 Where one Eccleſiaſtical Court intrudes upon 
another. 17. ; 

4 Upon a Libel there for tythes in kind of a Park 
8 for which formerly a Modus hath been 

aid. 

5 5 If the Ordinary endeavour to compell the Ad- 
miniſtrator to make diſtribution of the Surpluſſage. 
83, 191. 2 "$$ | | 

2 If the Spiritual Court go about to examine the 
Delinquent upon Oath, quoad, the Execution, though 
the Original-cauſe belong to them. 84. 

7 Upon a ſuir for all the tythes where the King or 
Patentee hath right to two parts. 115. ; 

8 Upon a ſuit by the Parſon and Church-War- 
dens for Burial . Fees of a Dead Corps carried 
through, and buried elſewhere. 175. 

I. in a ſuit for rythes, the Pariſhioners plead 
him no Parſon, becauſe of Symony, and the Spiri- 
tual Court refuſe his Plea. 163. 

10 If they refuſe to allow the proof of a Deed 
by one witneſs, 183. or any other competent proof. 

To - . : 
i.” 1 Upon a ſuit for m—_ of Willows, upon a 
ſurmiſe that they are uſed as Timber in that Coun- 
try. 219. 

12 For medling with railing out of the Church, 
becauſe it belongs to the Leet. 246, 247. 


13 For incroaching on the Court of Orphans, 
247» | 5 
14 Where the ſuir is upon Modus decimand;, if 


the Modus be denied till it be tried. 24) | 
| a5 Where they 80 about to take — of Wit - 
nell 


© Un r t for the te faz, ho 
16 Upon a ſuit for the 1 nay, having paid 
tythe for the firſt according to the cullom, + 

17 Upon a ſuit for part of the money appointed 
by Will out of the Lands deviſed to be ſold, for ir 
is bur a Legacy in Equity. 26s, 

18 If upon a trial and verdi& in a Prohibition, 
a conſultation be awarded, and the ſame be accept- 
ed which was tryed before. 286. 
1 19 For conventing a Prieſt for Felony to deprive 

Im. 290. x 

20 For proceeding againſt a Lawyer for defraud, 
where the words ſpoken were in Court in the de- 
fence of his Client 

21 Upon a ſult for cythes grounded upon a Cu- 
ſtom againſt common right. 329, 


Where it will not lye. 


1 Fora Libel there for a Penſion payable for 
tythes, though it iſſue our of lay land- 42. 
2 Upon a ſuir by a Pariſh againſt a Chappel of 
Eaſe for reparations, if the Chappel bury all the 
Apon à Suit in the ECCIENaltical Cour „ 

Pew or Seatin the Body of the Church. 69, * 
4 Upon a ſuit by the Parſon for tythes contrary 
to a verbal agreement for money. 176 
s; Wherethe Defendant pleadsa releaſe in bar of 
2 and the Plaintiff confeſſing the releaſe pe- 
plies, that the Inteſtate who made it was an Ideot, 

though they proceed to examine the Ideocy. 188. 
6 To ſtop the Probate of a. Will for goods, though 

the ſame will alſo give Lands. 290. 


Proof. 
See Witnefles: 


1 When it ſhall be intended to be by Jury, when 
not. 92. | 

2 The Kings Certificate of a matter of Fact re- 
ceived, 227, 219. for a proof without Exception. 
213. ; 


Property. 


The property of G s taken by Pyrats, is alter- 
ed by a Sale in ee bona fide. 79. 


Protection. 


1 The day of the date ſhall not be accounted part 
of the year. 140. 
2 If it be for leſs thena whole year, this is void. 


"IM R R , 
3 What is wrought by the Kings Protection of his 
debtor. See cap. Utlag. 


Proteſtation. 


1 Made by the Vouchee upon his entry into war- 
ranty, how it ſhall avail him. 26. 


2 Ina plea contrary to judgment of Law, is vain. 
156. 3 Where 


al 


ä 


* 


fave the Confeſſion of it by Demurrer. 164. 


Quare Impedit. 
Vide W. 2. cap. 5. 


1 A Diſturbance is neceſſary to maintain the acti- 
ON, I 7. 4 

2 The Nature of it 1s to be final upon Non-ſuit, 
or diſcontinuance. Spb F ; 

3 It it be purchaſed againſt two, pending a Forme- 
don againſt one of them, ir abates, though the 
Plaintiff declare of a new diſturbance. 137, 138. 

4 Will abate if it appear of the Plaintiffs own 
ſhewing, that the Church is full of his preſentation. 
15. ; 

s No Damages are recoverable in ir. 23. 

6 When brought by the King muſt declare a4 

un. 23. ; 4 

7 will 15e of a Church in ancient Demeſne. 48. 
8 The Plaintiff never declares of a preſentment 
without any more, but always layes a Scifin of 


ſomè Eſtate or other, yet a preſentment doth of 


it (elf both make and prove a Fee. 102. Vide 
Traverſe. « 
9 Where Yacariam inſtead of Vicariam was a- 
mended in the Original. 118. : 3 
10 If the iſſue be not found for the as It is 
joyned, yet if ſufficient matter be found for the 
King, the Court muſt award a Writ for him. 118, 


119. | h 

If the King be no party, yet if his title be 
clear againſt both parties, a Writ to the Biſhop 
ſhall be awarded for him. 127, 163. 

12 If the Kings title be not fully clear, yet by 
conſent of the Plaintiff a Writ to the Biſhop may 
be awarded. 127. | 
- 13 In a Quare Inpedit by the Chancellor and U- 
niverſity, it Is a good bar, that before the avoidance, 
the Manor was ſeiſed into the Rings hands, for the 
penalty of 20l. a Moneth. 126, 127. ; 

14 If after preſentment by a ſtranger, the King 
grant the Manor with the Advowſon, the Patentee 
may have a Quare Impedit, and make his title by the 
laſt preſentment of the Ring, without mentioning the 
preſentment of the ſtranger. 140. 

15 The Patentee may maintain a Quare Inpedit 
upon the very firſt diſturbance, if it be expreſly men- 


tioned in Grant, notwithſtanding it be a thing in 94 


action. 140. 
15 An Aſſiſe of Darrain Preſentment purchaſed, 


hanging a Quare Impedit for the ſame avoidance a- 9 


bates. 124. 3 

17 In a Quare Impedit both Plaintiff and Defendant 
one againſt another. 163. ; : 

18 The Defendant ſhall have a Writ to the Biſh- 
op as well as the Plaintiff, 163. 

19 If the Plaintiff be Non-ſuit, or the Defendant 
never appear, yet neither can have a Writ to the 
Biſhop, unrill they have made a title appear, for 
forms ſake. 16:4. ; BY 

20 When no Diſturba pas is pleaded, which is in 


Where the taking of a matter by proteſtation, effect the 


— 3 — — may either 
ya Wri iſnop preſently, or choice 
maintain the Diſturbance for = 66 
21 If the Plaintiff proceed to maintain the Di- 
ſturbance, and it be found againſt him, he hath loſt 
the benefit of that judgment which he might have 
had, and ſhall now be totally barred. 1 8, 320. 
22 Where the judgment ſhall be to a Writ 
to the Biſhop, though the Church ſeem full by Re- 


cord, 12 thu 

23 Leſſee for years of a Manor, with the Adyow- 
ſon, the Charch becomes void, and the Leſſor pre- 
_ one m__ amy Sc. and dies, the Leſſee 

or years ents, being diſturbed, brings a 
Nuare Impeait, Quere. 283. 

: 24 If — collate noel — nn true 

atron may have his Dare it, or preſent upon 
him ſeven years after if he will. 302. 4 ” 
. 25 He whois in by wrongful Collation, the Biſhop 
is yet ſuch an Incumbent as muſt be named by the 
Patron in his Quare Impedit, if he do, being one, 
302. 

26 What pleas the Ordinary or Incumbent might 
hive pleaded at the Common Law in a Quare 
Impedit, and how they may plead at this day, Yide 
25 E. 3. pro Clerico cap 7. 

27 The Incumbent cannot bar the Plaintiff in a 
Nuare Impedit, by intituling any other then the Pa- 
tron under whom he claims. 419. 

28 Several good advices and counſels for the 
Plaintiff in a Quare Impedit, 320. 


Quarentine. 
Vide Magna Charta cap. 7. 


1 Qui ſentit onus ſentire debet, & commodum. 3. 

2Qu0d ab initio non valet, vix nt tract temporis 
convaleſcat. 19, 130, 181. 

3 Nuod permittat. See Nuſance. 


R 


Raviſhment of Ward. 


1 How it agrees or diſagrees with the Action of 
treſpaſs at the Common Law. 94, 98. 
2 A Recovery in treſpaſs is a bar in this. 


; Damages at Common Law remains recove- 
rable in this, though the Statute gives them not. 


4- PD, - R 

4 The Raviſher gets no intereſt in the body by 
Raviſhment, nor the Guardian loſes no poſſeſſion. 
98. 
5 The King may bring this Action. 95- 
6 This Action renounces nor the poſſeſſion or 
property, but only puniſhes the temerarious occu- 


pation. 98. i : 
7 Cannot be — by the firſt Raviſher againſt 
the ſecond, but the Lord may bring it againſt both. 
If 


99. 
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poſſeſſor. 100. 


g lt it be brought againſt the firſt Raviſher, the 


value of the marriage and damages are recoverable 


againſt him, though the ſecond Raviſher married 


him. 99. . is | : 
9: The Verdi& may be conditional, and the judg- 
ment, 99, 100. 
10 The verdi& may find the Ward married, 


without ſaying by whom. 99. 100. 
11 The Raviſher is branded by Stat. as male fides 


Receit. 


The feme cannot be received after a verdict in 
waſte againſt her and her husband. 177. 


Recital. 


Recital made in the Condition of an Obligati- 
on is not material, nor can be taken hold of. 130. 


Eg 


Recogniſance. 
1 May be taken by the ſeveral Judges out of Term 


in any part of England. 195. 


2 When it is taken in London and inrolled in 

Middleſex, where the Debt or Scire facias brought 
upon it muſt be laid, 195, 196. 
3 lt is a Record from the time of the acknow- 
ledgement,and binds perſons and Lands from thence 
before the inrollment. 195, 196, 222. 

4 Where a Capias was taken out upon a Recog- 


niſance. 29. 


Record. 


S5 Common Pleas. 
© eCerciorary. 


1 What is the Record of a General and what of 
a private Act of Parliament. 109. f 

2 A Record muſt be tried only by it ſelf, Teſte 
ueipſorum. 1 10. : 85 5 

3 where upon a Record certified ſmall variations 
ſhall not hurt. 179. | 

Where a matter of Record mixt with a matter 

of Fact, ſhall not be tryed by Record, but per peti- 
tionem. 244» 


Recovery, and CommonRecovery. 


Voucher. 
2 Warranty. 


1 It is a Record, and when it 1s is pleaded, muſt 
be pleaded entire. 24. 

2 If the Feoffe rs Common Recovery to the 
uſe of himſelf and his heirs, he is in of his old 
Fee-ſimple. 27. 

3 Where a common Recovery amounts to an Aſ- 
ſignment. 1bz4. 

4 Common Recovery againſt tenant in tail, and 
his wife having nothing, ſhall bind the entail. 16:4. 

If tenant in a Writ of right of advowſon vouch, 
ana a recovery be had againſt him, he ſhall have re- 
compence in value in land. 43. 

6 Where the Recovery in one Action ſhall be a 
bar in another. See Bar. 


7 A Common Recovery againſt an Infant is not 
void in Law. 196. 

8 Abby Lands diſcharged, quamdiu in manibus 
propri is, are pen in tail, and the Donee ſuffers a 


Recovery, W bars the Reverſion, yet he ſhall 
pay tythes. 248. : ERR 

9 If Baron and Feme be tenants in ſpecial tail, 
and the Baron only levy a fine and dic, the Feme 
upon re-entry is tenant in tail, and may ſuffer a Re- 
covery, which ſhall bar the Reverſions, not the iſ- 
ſues in tail, 259, nor the Conuſee himſelf aften her 
death. 2 39. i | 

10 If the Defendant be tenant , the Precipe 
either at the time of the Writ purchaſed, or at the 
return of ir, it is ſufficient. 252, 


Recuſant convict. 


t Forfeits not the Eſtate of the Land, only the 
profits. 73, 74 . 

2 Forfeits the preſentation of the Church to the 
Univerſity, if the Land were ſeiſed before avoid - 
ance, for the penalty of 20l. the King ſhall have ir. 
126, 127. 

z In action of Debt againſt Baron and Feme for 
the Recuſancy of the Feme, both muſt appear, or 
both be out-law'd. 179. 

4 Information upon 28 El. for Recuſancy, may 
be in the C. B. 204, 5, 25TH Mb 


Relation. 


Of an inrollment, Ste Bargain and Sale, and in- 
rollment of an Act of Parliament. 111, 222. 


Releaſe, 


1 In Law, if one Obligor diſcharges the other. 
10. 

2 To one treſpaſſor diſchargeth all. 66. 

3 By the King to his Debtor of all Rights and 
Titles, doth not diſcharge the Land. 46. : 
oy K If the Treſpaſſors ſever in Pleas, and the Plain- 
tiffs before Judgment be non-ſuir,or enter a Nolle pro- 
ſequz againſt one, this is a diſcharge of all, not ſo after 
judgment. 70, 180. 

5 ARent reſerved to the heirs without naming 
the Anceſtor, may be releaſed by the Anceſtor, 
though he have no eſtate at all in the Rent, but the 
Releaſe muſt be by the word Rent, not Action. 


130. 
EC A Releaſe obtained after a verdict, and before 
judgment, 1s not pleadable, but muſt be uſed in an 
Audita Querela, 162. 
7 AReleaſe of actions real is no plea for the 
Diſſeiſor in an Aſſiſe brought againſt him, and 
the tenant Secus, where the Diſſeiſor is alſo tenant. 


163. | - 

; A Releaſe by the Plaintiff to the Sheriff after 
the money levied is good. 207. 

9 A Releaſe before acquitral, though after Indict- 
ment, is no plea in a Conſpiracy. 207. 

10 A Releaſe of all actions and demands doth 
not releaſe a promiſe before breach, ſecus, of a re- 
leaſe of all promiſe. 216. a 

11 The Demandant hanging the Writ may releaſe 
to the tenant, though he have aliened, or to the 
vouchee. 222, 338, 


Remainder, 


choſen goods 33 
4 K — three brothers, and that St ſhall . 09 P 


— 
+ # 


his wife for li 


Remainder. 
x Where it veſts, preſently, though mixed by 
conditional words, f conti — | 
A Deviſed tos 0 In eſſe 
” void, tete ee ded wy 4 E's hea 
| 3 Deviſed een ead 


5 2 


der in abeyance be {> far transferred: that there be 
no Reverſion left in the Covenant til the Remain- 
der fall. 5 

7 An Efiate 1 limited by the Habendum to one, not 
party to the _ cannor be good, unleſs by way 
of remainder. 

8 Where the heir ſhall take by way of Remain- 
der, becauſe i it 1s impoſſible to take in onen 


TY 
| Remitters: 
x. Cannot be _ the poſſeſſion and right. meet. 


71. 

2 Tenant in tail enfeoffes his Son within age, and 
dies, the iſſue is remitted. 71. 

3 "Where one ſhall be remitted, volens, nolens, for 
the benefit of a third perſon. 71, 257. 

If baron and feme be tenants in tail, and the 
husband diſcontinue, and take back an Eſtate to 
him and his wife at Common Law, both are re- 
mitted, but the husband tannot claim by Remitter. 


1 4 * 
- "rt _; 4 


253. 

s Where the firſt raker may be remitted againſt 
the Stattue of Uſes and here not. 255, 256, 298. 

6 If baron and feme be renants in tail, and hus- 
band alien, and take back an eſtate to him and his 
wife by way of Uſe, the Wife is remitted notwirh- 
ſtanding the Statute of Uſes, becauſe 32 H. 8, gives . 
27 her, ſecus, if the Caſe liad been after 
27 and before 32 H. 8. 255, 256. 

7 A Remitter is an Entry in Law, and is to all 
purpoſes as effectual as an Entry. 259, 257. 

8 If baron and feme be tenants in ſpecial tail. and 

the baron only levy a fine to the uſe of himſelf and 

* 1the entail be barred as to 
the baron and og iſlues, yet the wife is remitted 
to the Eſtate tail, as ſhe ſhould have been by au en- 
try after her husbands death, and the Remainders 
which were depending upon that Eſtate tail are like- 
wiſe remitted. 257, 259. 

9 If baron and feme be tenants in tail ſpecial and 
the baron only levy a fine to the uſe of himſelf and 
his wife for life, if the wife die, leaving the baron 
now thoſe Remainders which were remitted by the 
wives Remitrer are by her death turned to Rights 
again, as they ſhould ſtill have been, if the wife 
had not been remitted, or had ſurvived her hus- 
band, and die before any re-entry, where no eſtate 
was limited to her. 260. 

Io Where the husband and wife were remitted 
at Common Law, notwithſtanding the fine of the 
baron, and where they ſhall be both remitred againſt 
the husbands fine att this day, and upon what diffe- 
rencts, 260, 261. 


Ei 


11 Where the Remitter of the heir by his ? 
ſhall he but 8 defeaſible by office foun 
347. 1 MF? 


3022 
2 
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126 e at [ + 


be heir te che other, makes croſs Renminders. 34, How the! | comes in ii 
— rs wa 12 . -1ic4 Suſpended by the g 7 7 4 
5 The pertlenlar Eſtate and Aenne bee but . Is not Suſpe 
one Eſtate together, to ſome 51. pulſion. 326. 
- » 61.4 Covenants to ſtand ſeiſed e“. the rewainder , nd by entry inte h 
to the right heirs of B. Quete, Whether the remain- ticular, but only general words. 190. 


7 When part 88 a rentcharge is 8 5 fine, 
the tenant is not compellable to attorn. 29. 
8 Action for a ages is focal, and muſt be laid 


where the land lies. 
ö 2 Court be leaſe 4 rendring 
e 
received no profits that | a 
that the Leſſor relea ied all. 44 55 


fo e, 


* 
nei for way of 'Atbuiry; der wien 9558 Grah- 
ror lives, a Writ 0 Annutty may be ht, and 
ten the rent in t ee is turned into an Annnity for 
ilfe. $8. 

11 The rent is not ſuſpended by an extent made 
of the Land before the rent day, if the Liberate 
were executed after 82. 

12 The rent muſt be reſerved to the heir of, or 
heirs of the Leſſor by that name. 130. 

13 The rent may be reſerved to le Heirs without 
naming the Anceſtor. 130. 

14 If the Father and Son joywin a leaſe,rendring 
rent to the Son, this is not good though by event 
the ſame fall out to be heir. 130, 151. 

15 Axxent reſerved vo the heirs, — che An- 
ceſtor is ſo far in the Anceſtor that h ihe n- 
not demand ir, he may releaſe it. 130. 

16 A rent reſerved to the Leſſor and a — 
is void to the ſtranger and Leſſor too. Ibid. 

17 Arent ſhall be divided in halves, according to 
the halves of tlie Reyerfion. 177. 

18 A feat may be aſſigned for Dauer gut of the 
land dowable without Deed. 15 

19 A rent reſerved at our and Michaelmas, 
upon a leaſe in April doth not diminiſh, 17. 

20 A rent · ſervice thaugh not demanded at the 
day may be diſtrained for without a perſonal De- 
mand, ſecus, of a rent- ſeck or art-ſervice tendrod 


* 4 " 


at the day to the perſpnof the Lord, and 207 beaſt 
eſcaped, may be diſtrained for rent, y 


pur ned, Quere, whether if the cu an to 
maintain the offence, 265. 


Repleader. 
See Jeafailes. 


1 Where ĩt ſhall be awarded afier a.verdi& and 
where not. See 112, 113. per totam & nota, 

2 If iſſue be joyned upon payment ot rol. ſecun- 
dum formam conditionis, the Condition appeafing to 
be ten poynd ten ſhillings, a | Repleader ſhall be a- 
warded after a verdict. 113. N 

H Reple- 
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Replevin. 


R 


Reverſion. 


8 e . 
1 The Declaration muſt aſſign a place as well as der Feoffment to the uſe of 7.5, in tail, the temain- 


Town. 16. 


18 | PE "8. ? $.. . 2 ſi 4 Feoffor.. pe ; . 
2 The place'afgnable h rraberſable, not £6 in RN Tad bon rp 


der to the right heirs of the Feoffor, is iillaRever- 


Jer to the heirs 


g Pan a&fon of morecettainty then creſpaſs, 16. .de J her Deviſor, 15 © reveri ſtill _ 


ry, tefote he can have a return. 151d. 


- 


eſis preſently, though 
4 4. covenants to ſtand ſciſed; &c. the remain- 


— by ti | '3 Where it v | 
Defenden . 1 conditional words, . contſugat Cc. 30% .. 


„ ders N 5 der to the right heirs of B. who lives whether the 
a: el yy . yh 3 bur only 8 remainder in abeyance be ſo transferred, that there 


mainder fall, Quere. 744. 
5 If a Copyholder demiſe by licenſe, yet he may 


* e ſurrender his Copyhold by the name of a Reverſion. 
KRäaoeplication. 177. | | 
. - x If.itbe inſufficient, and ſhew'no cauſe of adti- Revocation. 


* 


2 2 t. 14. Ss 2 ES 
2 ln an adion of bebt, upon an Obligation, if 


tiff cannot have judgment, though the 


E See power of Revocation. 


e , 3 1 May be of à Letter of Attorney, or the Office 


of an Under - Sherriff, though they were made irre- 


the Cale ſeems to require, yet it is good. 92, 93 | | 
Ps * The form 333 the Incumbents vocable. 13. 


_ples, az parſon imparſonec. 324 | his laſt Will, and N the Uſes by 
| Requeſt. — yet thoſe. Uſes are . 348, 349. 
See Demand. 3 Right of Action. 
1 Need not be made where one is bound to do a p W. 2. cap. 5. 
"thing by Bond. 14. | 


: Reſcous. 


Where he who reſcues one arreſted for Debt may 


„ JH 8; 28. 34 
5 SCE 33 H. 8.c. Reaſons,and 
Entry, | 


be ſued either in Treſpaſs vi & armis, ot action up- 1 Right of action ſhall ſurvive as the Land it ſelf 


on the Caſe. 180. 


Reſervation. 


ſhould have done. 3. 


2 A Right of action is not forfeited by attainder, - 


nor eſcheats, nor is given by the general words of 
a Law. 242 ſecus of a Right of Entry. 242, 341. 


I The Rent muſt always be reſerved to the heir ,3 A Rightof action which was in the perion at- 


or heirs of the Leſſor, by that name. 130. 


tainted, and may ſerve to ſettle the Kings poſſeſſion, 


2 It may be reſetved to the heirs firſt, without ſhall be forfeited, ſtcus, of a right of a&ion to the 


naming the Anceſtor, 16:4. 


3 If upon a joynt leaſe by the Father, and the rence is taken between a na 


lands of a ſtranger 342, 343, and 348. the diffe- 
t — right of action alone, 


ſon and heir apparent, the reſervation be to the Son ànd when an eſtate of inheritance is coupled with it, 
by that name is not good, though by event the Son in this laſt caſe it is forfeited. 348. 


fall out to be heir. 130, 151. 


4 Tf tenant in Fee-fimple joyn in a leaſe with a | Riot, 
\ ſtranger, reſerving Rent to the ſiranger, this is void 


to the ſtranger, and to the Leſſor too. 130. 


1 Is not examinable in the Star- Chamber, if ae- 


If upon a Conveyance to Uſes, a general pow- companied with Felony. 1 38. 


er be reverſed to limit Uſes to any body, this is void 


for the generality. 151. 


6 A Rentreſerved at our Lady, and Michaelmas 


2 An Aſſembly of two hundred men with wea- 
pons, though to confer about a lawful matter, and 
though nothing be done by them, is puniſhable in the 


upon a Leaſe in April, for a year cannot be dimi- Star.Chamber. 92, 


niſned in payment. 172. - 


7 How a reſervation may be ſaid to wait upon the 


Grant. 276. 
Return of the Sheriff. 
See Sheriff. 


Scire. 
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Scirefacias. 


1 Iris none of thoſe actions wherein a Writ of 
Error is given in the Exchequer Chamber. 73. 

2 If in a Scirt facias I. S. be returned terre-te- 
nant omnibus terrarum, & tentmentorum, withoutſhew- 
ing of what in certain, it is no Error. 90. 

3 If the Sheriff return the Body married, the 
Plaintiff may have a Scire ſaci as upon the conditi- 
onal judgment, in a Raviſnment of Ward. 10. 
4 Upon a Judgment or Recogniſance, where it 

be laid. 4, 195, 196. : a 

5 Baron and Feme bring ſeveral Writs of Scire 
ſaczas againſt the terre-renants in ſeveral Counties, 
judgment is given againſt ſome of them by default, 
and pending the pleas of others, and before any ex- 
ecution the Baron dies, Quære, if all the Writs a- 


bate as well againſt thi 9 505 t whom judgment 
was Aber, as fl dt o have hom bf 287. 
F Sequeſtration. 
1 If the King preſent. not, the ordinary may ſe- 


queſter. 144» 


2 The Commenda ſemeſtris is in the nature of a ſe- 
queſtration. 152, 153 _ 
3 The form of Pleading it. 296. , 


Sheriff. 


1 The form of Covenants between him and the 


Under Sheriff. 12. ; f 
2 May grant the Office of Under Sheriff at Will. 


13. 

3 Though he grant it irrevocably, yet he may re- 

voke it. 23. | 
Need not make an under Sheriff, but may ex- 
erciſe it himſef. ; ; 

5 Though he do make an Under-Sheriff, yet in 
Caſes of Rediſeiſin and waſte, muſt exerciſe it him- 
ſelf. 13. 

6 —— or abridge any part of the Un- 
der Sheriffs r in executing of Proceſs .13,155. 

7 Cannot M Neſtrained himſelf, in any part of his 
own power by the King. 13. : 

8 Is not puniſhable for executing the Proceſs 
of Court, though it were erronious. 48. Vide Offi- 
an. 

9 Is puniſhable in Star- Chamber for outragious 
executing of a Proceſs. 62, 163. 

10 Cannot break open a Houſe upon private Pro- 
ceſs. 62, 263. : 

11 Cannot upon private Proceſs ruſh into a houſe 
which by Craft, as knocking at the door, &c. he 
procured to be opened unto him. 62. 

12 The Sheriff of London is known by the Court 
to be two Perſons, inſomuch that a return by one is 
naught, and not holp by Statute. 70. e 

13 The Sheriff cannot return a Writ of Inquiry of 
Damages directed to himſelf, to be executed by a 
Baily of a Liberty. 83. 


2 8 
A » 


14 Where the Sheriffs return is not to be regard - 
ed. lbid.' 


15 The Earl of cunbirlaud Sheriff of weſtmerland. 


85. 4 
16 How he muſt demean hi in making Pro- 
2 of Summons in real actions. 113. See 31 
El. cap. | 3 
17. if « Sheriff deliver not his priſoner whichhe 
hath in Execution to the next Sheriff, 5. Himſelf 
remains ſtill a Sheriff, to this purpoſe fo? is to be 
cha * as a Sheriff, for the eſcape ofrhar Prifon- 
er. 2 * . well 3 Lug Nö & 

19 r his Goal from one place to 
another, within his 8 202. 5 

19 What ſhall be an Eſcape to charge the Sheriff, 
and what not. See Eſcape. 8 

20 After the Debt levied, the Sheriff is Debtor 
* the Plaintiff. 206. and capable of a releaſe from 
um. 207. N 
21 If the Sheriff upon à Scire facit of capi at 
received, pay the Plaintiff of his own money, Que- 
re, he may levy the money of the Deſendamt after. 
207. | * 

22 Where an action of the Caſe will lye azainſt 
the Sheriff for a falſe returv, and in what County. 
209. *. 5 74 + fd zun iy A 

23 Cannot break open a Houſe to execure the 
— mr without ſignifying that he is Sheriff. 
263, 264. e 

24 Is puniſhable in Star- Chamber for neglecting 

to execute a capias utlagat. after judgment. 264. 


. 


Symony. 


Vide 3 I El. cap. 


x The Nature of it is contractus ex turpi cauſa, & 
contra bonos mores. 264. , 

2 Though the King pardon the Symony, yet the 
Preſentation remains void. 167. | 

3 If a Patron contract with one for Symony, and 
preſent another without Symony, it is not within 
the Statute. 167. 

4 A preſentation for Symony without Admiſſion 
is within the Statute. 167. Ts 

5 If the Symonaical Clerk reſign, another be 
preſented, and die, the King hath loſt his turn. 
197. 

6 7 — makes the Church void between the 
parties and ſtrangers, and to what ſtrangers to the 
King, and to his incumbent, and to all claiming un- 
der them to the Pariſhioners, and to the Ordinary, 
not to an Uſurper or to the Grantee of the next 
avoidance, who preſented by Symony. 167, 167. 


Sollicitor. 


. May bring an action for a ſum promiſed for (ol- 
liciting. 76. 

2 It is not maintenance to ſollicite other mens 
cauſes, unleſs it be done for maintenance, or money 
laid out for maintenance. 68. 


H 2 


— — — 


, 


Star · Chamber. 
Vie Information. 
- 1, May, puniſh perjury, though it be not legal per- 
2 May fine a Sri Lg ene 
8. 5 . AL 8 3 ＋ . ; 
3 la Palit ber 1 ibellous and provo- 
king Lerrers,. though ſent ſealed to the party himſelf. 
25 215. Ain mt 7 39s | 
* Wa the avowing of a frandulent Deed 
4 made b#a fide. Rog ' 2 ita | 
Cannot puniſh the maintenance of a mon 
Cale, 3 perſons, though only one be ſu- 
ed. 92. b a 
6 Ma iſn the aſſembling of two hundred men» 
with weapons, though nothing be done by chem, and 
chotgh their meeting were to confer about a lawful 


* „ 


7 May puniſh a Jury for, receiving Breviates. 


7 The Defendant againſt whom ſuch a Jury hath 


given.cxcellive damages, may by ſuit in this Court 
recover damages again the Plaincif, nocwithſian- 
ding his Or Ny pou bo _ y Att: * 
9. Cangot punun à jury meeriy for giving excei- 
. A bid. 


16 Admits ho forreign depoſitions directly or in- 
directly. 1144. . 

11 Where the Bill is anſwered by interrogatories 
refuſed, the Bill cannot be taken pro conſeſſo. 115. 
Quære. F 2 

12 May clog thoſe with irons who refuſe to an- 
ſwer to Interrogatories. 115. 2 * 
, i3 * pro - _ — — — 
n B. R. for proceedings in Chancery after judgment, 
and dealt itidirettly therein, Ibid, 
14 May puniſh maintenance of a title bought up- 
on a caſual match. 1 15, 116. 


is May puniſh provocation to a challenge. 120, 3 


121. 

16 Cannot hold Plea of ſollicitation of Chaſtity. 
195. * 

5 Cannot uſurp or prevent the Juriſdiction Ec- 
cleſiaſtical. 7bi4, 

18 The difference between Proceſs ad audiendum 
jadiciun, and Proceſs for hearing only, as to the 
ſerving of it. 87 

19 Where a Bill or Information of Perjury is ex- 
hibited againſt thoſe Witneſſes, upon whoſe teſti- 
mony a former ſentence was grounded, it cannot be 
demuf red to. 201. 0 

20 May puniſh a refuſal to anſwer the Council 
Table in a queſtion of Stare. 235. "Ip 

21 They may puniſh Factions and Conventicles 
though they be upon grounds of Hereſie and Schiſm. 
236. 

22 May puniſh him who ſhall voluntarily ſpeak 
that the ſentence is good, but grounded on falſe 
witneſs, and why. 201. 

23 What examinations ſhall bind in the Star- 
Chamber, and what nor. 236. 

24 Cannot retain a Bill exhibited for a riot, or 
other Offence, likely to prove a Felony if true. 
138, 267. 

= Where the Star-Chamber may puniſh a Breach 
of the Kings Proclamations. 251, 252. 


26 No man ſhall complain of a Libel in the Star- 
Chamber, but the party grieved. 252, | 
27 A Libel may be puniſhed, though the contents 
be true. 2 1 : 
28 Depofitions which are taken into the parties 
own keeping after they are made, and not ſuffered 
ro remain in the Office, ſhall be refuſed ar hearing, 
254. , : 
7 May puniſh the taking out of the Kings Proceſs 
by one who is no party intereſted. 264. 5 
30 May puniſni a Sheriff ing to execute 
a Cap. tttlag, after Judgment. 264. 505 
31 Ma tranſportation of Money as an of- 
fence againſt the Common Law. 270. : 
ga Where rhe ſerving of one Defendant to hear 
Judgment, ſhall ferve for all, and where not 
270. * 1 
Hr” where the Bill ſhalt be accounted as one Bill, 
and whete as ſeveral Bills, though but one writing. 
Ibid. 2 f i ; 
34 The Rejoytider is without Oath, and there- 
fore it is againſt the coarſe to nels fn the Rejoyn- 
der any new matter which may tend to bar the falt. 
29H: rap act, 
_ Whete the Bill exhibited for Forgery fails, 
by adding of ſomewhar which is not in che writing 
forged. 272. 2 
| 35 The party himſelf, his Servant, Son, or Kinſ- 
man cannot be puniſhed for meer ſoliciting to Jury 
to appear, ſecus, if any of the Jury be ſolicited not 
toappear. 294 : 
37 To ſolicite any man to to be in readineſs to 
appear upon a Tales, is puniſhable, 10 1½d. 
8 May puniſh the undue preparation of Witneſ- 
ſes, though their eee be true. 324. 
39 Vis, Upon aſpeciall Bill, not upon a general 
Bill for perjury. 324, 324. | 
40 What cauſes be originally, and in their own 
nature proper for the Court, and what not. 325, 
26, 
n 41 Cannot proceed againſt Witneſſes tor perjury 
in a Common Law Court, pendente lite. 324, 325, 
26. 
42 May either abſolutely diſmiſs the Cauſe, or re- 
ſerve the Crime after the Civil part is ended. 325, 
26. 
; 43 May leave the ſentence with a Non liquet,where 
Juries mult of neceiſity give a verdict. 326. 


Suit. 


Is Pagna Civilis, 20, 163. * 


Surpluſage. 


x Hurts not in a Count. 23. 

2 Hurts not in a Writ, though it vary from the 
Regiſter. 51, 52. 

; Where a Traverſe, though Surpluſage ſhall not 
make the plea vicious. 180, 181. 


Surrender. 


x Leſſee of a Manor cannot ſurrender the 
Courts. 108. 

2 A Copyholder may ſurrender his Copyhold by 
the name of a Reverſion, though the Leaſe in being 
were made by licence, not by ſurrender. 177. q 

3 The 


9 

3 The Husband and Wife can neither in Deed of 
in Law ſuscender the Wives eſtate for life, ſo as to 
bind her if ſhe ſurvives. 203, 204- ; 

4 If the King make a, 3 Leaſe for life, to 
the Wife, or tothe H and Wife, in conſide- 
ration of a former Leaſe for life to her ſurrendred 
by her and her Husband, cke ſecond Leaſe is 
203, „be 21 92 : 
| - A conditional ſurrender is no good conſiderati- 
on of aſtcont Leaſe from the King, nor will war- 
rant a new Leaſe within the Statare of 32 H. N. 204. 
s H the King wake's new Leaſe in conſideration 
of a Surrender, it is good, though there be one on- 
Iy Surrender in Law. 204, . 8 

7 The Surrender of à void Leafe is no go 
conſideration of a new Leaſe from the King. 16:4. 

2 Where iſſue is joyned upon 2a Surrender, it 
muſt be underſtood of an Qual Surrender. 204. 


Suſpenſion. 
x Of a Perſonal Action You: extinguiſh it, 


Da. Loc! 25 11 ; 

2 Of Rentby eery of the. ene flag 8. 8 
3 Of Rent by entry into that which paſſed 
not by particular, but only. by general - words. 
490. 1. mw 

4 Of Rent by entry and expulſion, not by Rent 
only. 326. on | 


* 


Statute. 
Vide Recogniſance. 


r If the Conuſee purchaſe part of the Lands, all 
the other Lands in hands of other Fe · offees are diſ- 
cms 46. 

2 Execution of it may be ſued againſt Body, 
Lands and Goods all at once, or ſeverally one af- 
ter another. 60. | 

3 The extent of a Statute changes not the poſſeſ- 

ſion till Liberate executed. 82. 

4 If the Conuſor releaſe a rent which he hath, yet 

the Conuſee may extend it. 165, 


Concerning Statutes in general. 
See Parliament. 


1 They bind the Tenants in Ancient Demeſn, 
.and Lords Villains, though they contribute not to 
Knights Fees. 48. 

2 Where a Statute gives a new Action it cannot 
be brought in an inferiour Court, otherwiſe it is 
_ a Statute gives an old Action in a new caſe. 
I0:a., 

3 The Expoſitions of ſuch Statutes as concern 
the Ecce ſiaſtical Courts, belongs to the Common 
Law Court. 38s & Iterum. 84. 

4 A Statute made againſt natural equity as to 
make a man Judge in his own cauſe is void. 87. 

5. Where notwithſtanding the additional penalty 

of Statutes, yet Damages remain revocable. 
94 


void. 
As 


7 a r 


1 


6 Statutes ought ſo to he expounded, that they 


be not made clufions. 93,97 

7 Statutes made in of the Common 
Law, muſt be expounded according to the Common 
Law. Sm 9d; 1 CORO E932) 15 If 
8 nes how they effect their own conſerva- 
tion. 96. 981 | S = _— 

9 The life of every Statut is the meaning of it. 
122. ' af 3 8 e rr 
10 Where u statute ſhalf euted to a thing not in 
Eſſe, — Him un mer Fc eat. * 
11 Where a Statute begins with particular wor 
of 3 | _— Fs with 4 
words. neral wards [h der be extended to 
any ching of eng Tl rod cot 02 

12 Law for the benefit of Religion, ought to be 
advanced, though the wards be unperfect, 1 57. 

13 Statutes in the affirmatſve mall not alter a 


precedent Power or Intereſt, ſegys in the negative. 
1 7 3. ji 


14 If a Starute have words 8 as 2 
as a Penalty annexed, a Prohibition will lye, ſec: 
if it have only a penalty. 487. ? 

15 The Afirancive continuance of a Statute per- 
petual, cannot work an Abrogation hy turning the 
perperual Law into a 3 5 | 

16 If a Statute confirm all grants made fince ſuch 
a day, ic muſt be ood only of Grants made 
before the Parliament began, for ir relates thicher. 
22 2. | c 

17 All Statures that concern the King are general 
Statutes, and why. 226. 

18 Statutes which concern Grants made by the 
King, are general Laws; as well as thofe which con- 
cern Grants made to the King.” 227. 

19 One Chapter of an Act of Parliament may be 
both a general and particular Law, in reſpe& of the 
ſeveral clauſes. 228. ; 

20 A particular Statute cannot be taken natice 
by the Court, except it be pleaded, and the reaſon. 
227. | | 
21 An Act of Parliament doth include every 
mans conſent, as well to come, as preſent, 256. 

22 Felonies or other ＋ Crimes, ſhall not be 
made or created by doubtful and ambiguous words 
in a Statute. 291, 270. - ES 

23 Affirmariyes in Statutes which are introduRo- 
ry of new Laws, doimply a Negative of all which 
is not in the purview. 298. 

24 Acts of Parliament are every day expounded 
by the Judges according toa better Rule of Reaſon 
and Juſtice then the words bear. 299. 

25 The Judges have a power over Laws, eſpe- 
cially Statute Laws, according to Reaſon, and beſt 
convenience, ro mould them to the trueſt and beſt 
uſe. 346. 


Statutes. 


| Statutes. 
Magna Charta cap. 3- Wardſhips 46. 
Chap. 7. Quarentine. 


| The Wife may not depart and return again, per /e 
yeſidut, de 40 Furors. 153- * — 
Magna Charta cap. 29. 


The body of a Free. man cannot be made ſubject 
to impriſonment, by contract, but only by judgment. 
51. f 


Merton 20. H. 8. cap. 3. 
| Rediſeifin. 
Extends to a Feme Covert. 96. : 
Cap. 6. Raviſhment of Ward. 


' Extends to a Feme Covert. 94, 96. 


Welt. 1. Cap. 2. 


., SClergy. 
Vide 288.289. 


. The reaſon of the making of ir, and what altera- 


tion it hath made, and how it works. 291, 292, 


293. a 
Chap. 13. Rape. 
Extends to a Monk. 91. 
Chap. 20. Malefactoribus, &c. 


x Extends to a Feme Covert. 95, 97. 
2 cap. 4. Of Voucher and Warranty of Char- 


ters. 22. | 
Chap. 43. Of Eſſoins. See Eſſoin. 


Extends not to a Writ of Partition, nor to Eſſoins 
caſt before appearance. 8. 


Gloceſter cap. 1. Damages. 
x What the Law was before the Statute. 98. 


2 A Treſpaſs vi & armis will not lye againſt the 
Feoffee. 98. 


Chap. 10. Of Eſſoins. See Eſſoin. 
Anno 130. E. I. 
W. 2. Cap. I. 

Donis conditionalibus. Vide Tailt, 


W. 2. Cap. 21. 
Quod ti deforc eat. 299. 


8 


Chap. 5. Quare Impedit. 
Qui. he 


x The Statute extends to none but thoſe that are 


heirs, or in degree of heirs, and in by diſcent. 238, 


229. ; ; ML:. 

* at Common Law infant heirs were by uſurpati- 
on driven to Writ of Right. 23232. 

3 No purchaſor, though infant or feme covert, is 


relieved. 239, 240» 
4 Succeſſor of fingle not of compounded Corpo- 


rations, are relieyed. 240. | 


7 


5 Infant heirs are relieved, the Advowſon were 


in their own hands, and they out of Ward. 240. 


6 If an infant heir ſuffer an Uſur pation, and ano- 
ther avoidance fall during Non-age, he may have a 
Quare Inpedit preſently, though the Statute ſayes 


poſt quam ad etatem, 240. 


7 If a Guardiom ſuffer Uſurpation and Surrender 
to his Ward, he can have no Qare Inpedit until 
r.. eee 8 
* 8 An Infant in ventre ſaue ſhall be relieved at the 
next turn after his birth. 1074. 

9 A Grantee of the next avoidance, and he in the 
Remainder are within the Statute. 240. 5 

10 A purchaſor who comes in loco bæredis, may 
be relieved. 240. a : 

11 Iſſue in tail is relieved againſt an Uſurpation 
by tenant in tail. 241. 


Quando. 


1 An heir of full age is not relieved againſt an 


Uſurpation ſuffered by his own Leſſee. 241, 244- 

2 If a Biſhop in poſſeſſion ſuffer an Uſurpation, 
the Succeſſor cannot have a Nuare Impedit. 241. 

3 If an infant come to age within 6 months after 
Uſurpation, and remove not the incumbent by ſuit, 
he is out of the Statute. 241. 

4 The Leſſee who ſuffers Uſurpation, is without 
remedy, though the Reverſion be in an heir, 241. 


Quomodo. 


1 The Statute changes not the poſſeſſion of the 
Advowſon, but the Remedy. 241, 244. 

2 The King cannot remove the Incumbent after 
induction without ſuit, but after his death he ma 
preſent again, but a common perſon in that caſe is 
put to ſuit. 242. 

3 Though the Statute give nothing but a poſſeſſi- 
on actionable, yet Liberty is to preſent it within the 
intent. 242. 

4 If an heir relieveable within this Statute die 
without heir, the Lord by Eſcheat ſhall not preſent, 
nor have a Quare Impedit. 243. 


W. 2. cap. 18. 
Fieri facias, Elegit, 57, 58. 
See Elegit. 
Chap. 


- > 
3 4x y 
e 


Kren. not to an Infant. 935 96. 


Chap. 23, Damages i in Appeal. 


Quere Feu Covert, 98. 
Chap. 35. Raviſhment of Ward. 
See Raviſhment. þ 


1 Ertendb to a Feme Covert. 93. dur PP 98. 

2 The Court cannot be vi & arm. 94. 

3 For what reaſons this 
made hy men unlearged. 94. 


95. ; 
eg T 1 Anno 13. E. I. 
De Mercatoribus. | 


Vuoide Recogniſance. 
Ano 21. E. 1. De Champerty. 


din groſs. 117. 
Anno 34. E. I. 
De Conjunctim Feoffment 


Extends to a Feme Covert. 95. 


Anno 9. E. 2 De Vicee. 


| 1 Reſtrains not the Kings power at Common Law, 
but he may ſtill make Sheriffs without the Judges. 
146, 214» 
2 It was meant to eaſe the Soveraign of labour, 
nor to deprive him of power. 146. 


Anno 2.5. E 3. cap. 4, 
Cletgy. Vide Clergy. 288. 
Chap. 7. pro Clerico Stat. 3. 
N ; | The Incumbents Plea. 


1 Doth not inable the Ordinary in 2 but 
* he hath collated by Lapſe to counter - plead 
the title of the true patron. 318, 319. 

2 He that is a compleat incumbent within the 
Statute, muſt yet ſhew and defend his own title 
as well as counter-plead his Adverſaries. 319, 


32 


31 II we compleat incumbent reſign , hanging 


Chap. } 2 I. Faller of Record. 1 in Aſſiſe. 


Extends notito a Monk, or Feme Covert, yet 379%, 


Starute may be 10 to be 
4 Extend by Equity to Guardian in. 2 
95s 
g And to the Committee of an Orphan in London, 


e to an Attorney who follows a Cauſe to. 


priviledge of counter. 
490% 
4 W Cs Lav was before the Sunne. 


the Wrir, h he YT g 


1250 162, * 17. T4: 
5 Ex vos natural amd 


at Incum- 
bent by indotion not to 2 Seme- 


ſtris, or temporary, but for perpetuity, 162, 163, 


6 Any Dea may plead. ne difturba puſs 162. 
ſhew AWitics 


7 Or an thing to the Court, as 
Cutie: 162. 1 


Chap. Treaſon. 


The reaſon of reſerving: i Declaratory Power to 
the Mü aa, 310. | 


Chap. I 9. Executions foe the Ng 


Hinders not the Subject from taking the body in 
execution too. 113. 


Kn Entry of Pleas in | Latin. 


Declaration. 
Anno. $. K. . gp. 3. 
Of the Admiralty. See a 


: Vide? 


And 2 H. 4. cap. 2. Clergy. 
See Clergy. 288. 
Chap. Hereſies. 
How the ieee 299. 
Anno I. H. 5. Chap. 5. Additions. 


1 Extends to a Knight Baronet though it were 4 
degree erected ſince. 129. 

2 Extends to a Cap. upon a Statute Merchant, 
though the Statute mentioned only Original Writs, 
Appeals. and Indi&ments, and the Proceſs upon 
them. 129. 


Anno 8. H. 6. cap. 
Forcible Entry. 94, 93. 


Chap. Utlarges. 


N is to be expounded void by Writ of Error. 
166. 


Statutes Anno 23 H. 6. cap. 10. 
Bonds to the Sheriff, 


x Extend not to a Bond made ro = Sheriff by 
the Under Sherift. 73, 14. 


2 If 


2 Tf a ſpeial Law, and muſt be 1 leaded. 13. 


ſt 
3 Extends to the whole „ though part of 
Condition be oue of the Statute. 14. 1 


the 7 
4 Non eſt factum cannot generally be pleaded to 
2 Bond agel # © 


uſt the Statute. 272, 165. F 
Chap. 15. Election of Burgeſſes. 
An Adden win he upon thisStaure, though the 


Parliament was as none, becauſe there was no Act 


nor Record of It, 78. 


Anno 31. H. 6. ca. 5. Alnage. 
The King may grant the Office without the Bill of 
the Treaſurer by 4 Non Obſtente, 214, 246. 
Stealing Women. 
1 The word (fo) in the body of the AR hath 
made the preamble a part of the Body. 182, 183. 
2 Nuere. If che taking Lands and marrying be all 
in ſeveral Countirs. 166. — . 
Anno 4. H. 7. ca. 13. Clergy. 
See Clergy 288, 294. 
Chap. Fines. Vide Fines. 
Anno 11; H. 7. ca. 20. 
Diſcontentments. 
x How the pleading upon it muſt be. 299. 
2 How the — mat beafter the entry of the 
heir for a Forfeiture by the Joyntures. 331. 
3 A right of Entry belonging to the heir within 
this Statute is forfeited for Treaſon within the Stat. 
of 31 H. 8. 341. OY” 
* - +: Joynturss... 


The alienation of a Feme Joyarire is good againſt. 


her ſelf, though not againſt the heir. 165. 
Adminiſtration. 
Ordinary. 


Cee 


Chap. Avowries. Sec Avowrics. 
Chap. Adminiſtrations. 


1 In granting Adminiſtrations durante minore 
ætate, the Ordinary is not tied to purſue the 
Statute. 250. 

2 If an Executor be made from a day to come, 
the Adminiſtration in the mean time muſt be granted 
according to this Statute, 250. 


Chap. Pluralities. 


1 The commendations of this Statute, 137. 

2 Biſhopricks are not within the words Benefices 
but they avcid former livings by the Common Law. 
157. If a Biſhop take two Benefices, he is a Par- 
ſon within that Law. b . 

3 Biſhops looſe their former qualifications as 
Chaplains, c. by being won Biſhops. 137. 

4 Irexrends to a Plur 7 pre theParſon ison- 
ly inſtituted into one an ucted into another. 
157, 158. | "Y , 

8 evils to an union of two Benefices where- 


of one was worth above 10l. if the Union were 


ſince, and not before the Statute. 158. . 
6 lt extends to the eaſe of a co, temporary, 


by force of the word Tolerations. 158. 
Anno 23. H. a . 8. 
Recogniſance. 


May be taken by the ſeveral Judges in any part 
of Exgland. 195. | 


Chap. 9. ' Citing out of Dioceſs. 


1 Where the tranſmitting of Cauſes into the Arch- 
biſhops Court, ec. is againſt the Statute. 17. and 
where not. 185, 186. | . 

2 The Metropoliranafter the death of a Biſhop 
within the Province, muſt hold his Courts for rhe. 
Dioceſs within the Dioceſs. 178. OY 


Chap. 15. Coſts. 


If the Plaintiff bring an Addĩon for words not ac- 
countable, and be non-ſuited, yet the Defendant 
ſhall recover Coſts. 219, ; 212 Ul 


Anno 25. H. 8. CA. 2 I. ö 
Wh. 
Diſpenſations. 

1 Reſtrains not the Kings power at Common 
Law notwithſtanding the Negative words not other- 
wiſe. 146. 

2 It was meant to eaſe the Soveraign of labour, 
not to deprive him of power. 146. | 

3 The Arch Biſhop is reſtrained only to thoſe 
acts which the Pope did de qu Furt. 147, 156. 

4 Four Cauſes wherein the Arch-Biſhop is re- 
ſtrained from diſpenſation, 147, 148. 

5, How far the word neceſlary will enable or di- 
ſirain the Arch Biſhop in the Grant of Diſpenſation. 
159. 


Anno 1. & 2 Ph. & M. cap. 


Deviſes to Spiritual Corporations. 


Will inable a Deviſe to Trinity Colledge in can- 
bridge, becauſe erected for Divinity, not ſo of a 
Deviſe to a Colledge of Civilians or Phyſitians. 
123. or 
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Anno 4, and 5 Ph. & M. 
Ca. Confirmation. 
of Letters Patents. Vide 13 H. 3. c. 13. 
Anno 26 H. 8. a. 13. 
Treaſon. Vide 33 H. 8. ca. 20. 


1 Is not an iacroachment upon the people, nor 


was ir obtained by any circumvention. 340. 


FEET tr 


; * veſts the King, and dot 
office found. 345, 346, 347. 


Where the arrainder of Tenant in tail, ſhall 
to ſome purpoſes work a corruption of blood. 345, 


6. F 
£ The Father is attainted, the Grand- father dies 


ſeiſed in tail, the ſon ſhall inherit. 34 | 
s How this Statute may be ſaid oc; 
dittionem. 344 · | 


Anno 27 H. g. ca. 10. See Uſes. 
The reaſon why it was made. 338. | 


Chap. 16. Inrolment. 
See Bargain and Sale. 
Chap. Diſſolutions. 


1 Did not give the King Writs of Right. 242. 
2 Doth give to the King the Preſentation or acti- 
on for ir, where the ſucceſſor might have had a Qua- 
re Impedit, though before . 2. the ſucceſſor could 
only have had a Writ of Right of Advowſon. 243. 

3 Will not enable a Charter of Monaſtery Lands 
to carry any matter of Prerogative, without expreſs 
words. 343, 244. a : 

4 Gives appropriations to the King, and conti- 
nues them in him as appropriations. 307, 308. 


Chap. 24. Of Reſumption. 


x Hath taken from the Biſhop of Durban, the pow- 
er of making Juſtices, and given it to the King. 139. 

2 They muſt no more be called the Biſhops Juſti- 
ces but the Kings. 139. 

3 It hath not altered the form of Mittimus at the 
Common Law, but this is ſtill continued to the Biſh- 
op as it was. 139. f f 

4 Let a Mittinus may be directed to the Juſtices 
immediately. 139. 


Anno 28 H. 8. ca. 13. Piracy. 


The Commiſſion for tryal of Pyracy, is good, 
though the Chancellor do not nominate the Com- 
miſſioners. 146, 114. 


Chap. Prices of Wine. 
Anno 31 H. 8. ca. 1. Partition. 
Age is not grantable in it. 179. 


bor che 


be ipſam fre- 


Manor of B. and all his Lands in D. and 5. and 
1 


8 


Chap. 13. Difſolutions. 


1 All Approptiati Atoms howldever defeRire, ( A 
thoſe made to Nunneries) are given to the 8 


Statute meant as well thoſe in n, as 
in truth. 148. F > SEA 
2 What are requiſite to be o in the 


eading of unity, to make ir a 


within the Statute. 298. i e 
3 Abbey- lands diſcharged quandiu in nas ibus pro- 
pri is, are given in tail, the Donee ſhall pay rythes. 248. 
4 e Donee ſuffer a Recovery, yet he ſhall 
hs ce 1 the Ring, he ſhall be dif: 
d revert to 6 > 
charged. tid. © . . 
Chap. Treaſons. 
The ni 22 which the Heir hath upon the 
Atcondue of rhe Joyntures by 11 H. 9. is given to 


the King upon the heirs attzinder by this Law. 341. 
Anno 3 1. H. 8. ca. 13. & 34 H. 8.ca.2. 
; — 248 WES IEEE 19% 
Confirmation of Letters Patents. 


1 A —— Deed not inrolled, till 
aſter the beginning of the Parliament in 31 H. 8, 
cannot be made good by the Stutute of 31, but it is 


good by 34 H 8. 222. | 

2 A Grant to the King by an infant, ideot, luna- 
tick, ar ſeme covert, is not made by Statute, 

though thoſe perſons might ſome way have firmly 

bound themſelves by Common Law. 224, 225, 226. 

3 The Statute of 31 H. f. extends to Grants made 
by the King of other Lands, as well as - Monaſtery 
Lands, but 1 E. 6. confirms no Grants made by the 
King, but only of Chauntry Lands. 227, 228. 5 

4 The Statute of. 31, confirms Grants made by 
the King, though the-confiderations paſt be untrue, 
and the Suggeſtions falſe, ſecus, of a Nas 0b/: ante, ot 
any other Statute. 128. % 232. 

5 The Statate of 31 intended more favour to 
Grants made by the King to the Subject, then to thoſe 
Grants made by the Subject to the King. 228, 229. 

6 The Statute of 31 ſupplies the defects of all 
Prerogative forms in the Kings Grant. 230. 

7 The Statute of 31 fupplies the defects of an 
Office of intituling, and ſo enables the King to graut 
what he had not like unto 1 R. 3. for Ceflky que uſe. 
230, 231. I 

8 If the Grant be upon a conſideration future, 
wlüch is not performed, this Statute of 31 will nor 
help it. 231. : 

9 Not naming of honours, is not remedied by 
the Statute of 31. 


10 A Grant by the King of the Manor of Dale, 


. Hvbendum cum Sai, is not made for Sale by 31 H. 8+ 


231, 244- 

11 90 if the King grant Lands Inperpetuum, the 
Statute doth not help it. 231, # 

12 How the Statute of 31 H. 8. goe'sfarther then 
any other ſubſequent Statute hath ever yet done. 232. 

13 1 E. 6. Curesanly Grants made by, and nor 
to the King. 1b:d. 

14 The King bargains and ſells to I. S. the 


by 


8 by the ſame Indenture e x0 2 the ſame Ch Of the Kirts Deb p 
US - dy his Letters Patents, and then makes Letters Pa- ap. e Ki "OTIS, WP 
of Eh — of the Manor, but omlts the clauſe of all the P = he $086 45,4 
„„ Lands in D. and S. yet thoſe Lands paſs by the in- Chap. Of Wills. 


denture, and the help of the Statute. 30. a 
1 | aun ( 1 A Deviſe of a Rent out of all Lands in Chief, is 
Anno 3. H. g. ca. Jeofailes. good for two parts. 80. e 
8 . bung! Enables not a Deviſe to Corporations in Mort- 
If the Plaintiff take ifſue upon the acceptance of main. 130. a 
a new Hond in ſatisfaction of the former, and it be 3 It was a needleſs explanation that Ideots, c. 


- 7 4 « w& - 


found againſt him, Quære, whether the Plaintiff ſhould not be enabled to Deviſe. 225. 


 _ſhall yet have judgment, as upon confeſſion, or the | 
"Defendant, 28 after a verdict. 6. Anno 33 H. 8. ca. 6. Tales, 68. 


« 
* 


ee 05 ae aan 35 G3, b . 1 Extended to none but Juperſtitious Hoſpitals, 

4 —— be i * ſnall not be ſaid advanced by though the word Hoſpitals was pur general. _—— 

* a . $7325. HL; j 
Chap. Buying of Titles. Chap. Pricesof Wines. 215. 


Anno 1 E. 6 chap. Chantries. 
r . x Extends to Superſtitions Hoſpitals, though the 

©: Chap.: 3. Clergy. 194. word Hoſpftals be or doe 122, oY N 
47 Chap... Leaſes. : 2 Had not reach'd Colledges in the Univerſity, 


| Qaett, If it extend to a caſual Match. 175, 116. 


though there had been no Proviſo. 122, 123. 


Will t warrant a e upon 2 = Had not reach*d Cha Is of Eaſe » erected as 
Condiriooal n 1 m_ mage wp | Members of the Parochia Church , though there 
2 If tenant in tail, the Reverfion in the Crown had been no Proviſo. 123. , __ | 
makea Leaſe not warrantable, and the iſſue annex 4 Where it extends to Parochial Prieſts, where 
che Rent, auc is attainted of Trover, this Leaſe not. 155d. Bs 
binds not the King, ſecus, if the Reverſion had been s It extends not to a Gift to pray for Souls, ſo long 
in a common perſon. 324. | as the Laws of the Realm ſhould permit. 1b;d. In 


margent. 
Chap. 28. Diſcontinuance. 6 The Stature is more favourable to Churches 
r Ken * then to Colledges. 123. V 
E Vide Right of Action. 7 Extends not to any Superſtition, unleſs it be 


| | 1 direct and plain. 124. 
1 If the Wife die without heir after the diſcon- 9 — not — gift for maintenance of Beadſ- 
tinuance of her Huſband, the entry upon the diſ- men. 124. 
cont; given by this Starute, ſhall not eſcheat to the 
Lord. 243, 261. | 


2 Strangers who have a Free-hold or Inheritance 


in Remainder or Reverſion, are Relieved by entry - 
as well as the wife and her heirs. 261. ' —_ "59 


Chap 2 Diſcents. A Grant to the King by Deed not inrolled, till 
. : : I 0 g eed not inrolled, ti 
Vide Right of Action. after the beginning of — Parliament in 31 H. 8. 


If the Diſſeiſce die without heir, after a Diſcent — — the Statute of 31, but it is 


caſt, the entry within five years ſhall not eſcheat. 2 Cures only Grants made by, and not to the King. 


Chap. 12. Clergy 294. 


243 · 1 | 222. See I H, 8. cd. 12. 
Anno 33 H. 8. ca. 20. _ . N 4 2 
Treaſons. Vide, Right of Action, &c. Anno 2 E. 6. ca. 3. 
If the Huſband diſcontinue, or a Diſſeiſor die ſei- Tythes. 
Oed, and then the wife or Diſſciſce be attainted, the | 
_— v/v have — - hts 2 9 
which they ha Stature, though he could not . . . 
have had thoſe Adlon; which they had at Common Vide Modus Decimandi. 
Law. 241, 243. QPreſcription. 
Anno 34 H. 8. ca. 20. 1 The fix months for the proof of the ſurmiſe in 
| ecoveries. a Prohibition ſhall be counted according to the Ca- 


lender. 179. 


How the pleading upon this Statute muſt be, 299. iq = N. — action upon this Statute, Nibz! is good 


Chap. Prices of Wine, 215. | Chap. 
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Chap. 8 Of Offices Branch the 5. 50. 


The King may appoint but one Clerk, though the 
words require two. 214. 
* 


Anno 5 E. 6. ca. Prices of Wine. 21 * 


Chap. Buying Offices. 


He that buys an Office is for ever incapable of 
that Office for which he contracted. 75. 


Anno ſeptimo Elizabethæ. 
Hearing Maſſes. 
Extends to a Feme covert. 97. 
Chap. Oath de Supremacy. 74. 


Anno 5 El. ca. 10. Apprentices. 


1 At the Common Law any man might have ex- 


* erciſed any one or more trades without being an Ap 


prentice. 211. a 

2 At this day a man may uſe any trade privately, 
211. | 

3 An information for uſing the Trade of a Baker, 
without ſaying a common Baker is good. 183. 

4 The main penalty of the Law 1s not given 
to Cities or Corporations, by the word of Forfei- 
tures. Ibid. 


Anno 13 Eliz. 
Chap, reading the Articles. 


If a man having one Benefice, be inducted into a- 
nother, and read not the articles, the firſt voids not 
by certain, becauſe the ſecond is as not taken. 168. 


Chap. 5. Fraudulent Conveyances. . 


- 1 Where the Fraud muſt be ſpecially pleaded, 
and where it may be given in Evidence. 72. 
2 A Feoffment Fraudulent ſhall be avoided by not 


guilty, not by iſſue, Ne anftoffa pas. 72,166, 


Chap. 7. Bankrupts. Vide Bankrupts. 
| Chap. 8. Uſury. 


1 Non eſt factum cannot be pleaded generally to 
ſuch a Bond. 72. 

2 Though the King pardon the Uſury, yet the 
Bond is void. 166, 168. 


Chap. 10. Leaſes. 


x Extends not to a Leaſe made before, and con 
firmed after. 7. | | 


29 


8 . 

2 Did not reſtrain Leaſes in Reverſion. 269. 
Chap. 10. Of Dilapidations. 84. 
Chap. Of the Kings Debtors 45, 46. 
1 Extends niok to Land purchaſed ofa Debtor,and 


after conveyed to the King, rhough he re-convey ir 
to a purchaſor. 45. 


2 Extends to Lands in the hands of a Debtor, 
though the King releaſe all Rights and Titles. 46. 


Anno 14 Eliz. ca. I, 
Charch Leaſes. 269. 


Arino 18 EI. ca, 7. Clergy 291, 292. 


1 The Reaſons of the making it, and what alte- 
rations it hath made, and how it works. 291, 292, . 


3 = N - ”- 
2 Diſcharges Clerks in Orders without burning 
though the Statute ſay after burning, 294+ 


Chap. 11. ChurdWhtaſes. 


Extends not to Leaſes and Coverlſhts for them of 
Houſes in the City. 269. 


Chap. Confirmation of 
Letters Patents. 


Sec 13 H. 8. ca. 13. 
Cap. Jeofailes. 


| Amendment. 
Seeg Tofu 


1 Extends not variance between Writ and De- 
claration. 38. 

2 Extends to a verdict in the disjun&ive, where 
the point in iſſue is well enough found, 49, 64. 
Quere, if it extend to a Proceſs awarded to the 
Sheriff, after it hath been granted to a Coroners 


64. 
3 Ir extends to a Ven, retorned by three Co- 

roners, when there are four, but not to a retorn by 

one Sheriff in London. 70. . 


Anno 23 Eliz. 
Not coming to Church. 


1 Extends to a Feme Covert. 97, 205+ 

2 If Lands be ſeiſed for the penalty of 201. 4 
Month by this Act, barres the Title which the Uni- 
verſity hath to the Preſentation by the Act of 
3 Fac. ca. 7. 127. 


12 Anno 
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Anno 27 El. ca. Errors. 
Extends not to a judgment in a Scire facias. 27. 
Chap. 4. Fraudulent Conveyance. 


Makes tlie Conveyance void againſt a purchaſor, 
not againſt the party himſelf. 166. 


Chap: | 


1 Is a very penal Law. 140. Ei 
2 The day of the Robbery ſhall be reckoned in- 
excluſive, as part of the year. 1bid. | 
3 In action upon this Statute the Declaration may 
be omnes homines inhabitantes in Dimidzo Hundreds. 
246, : 


Anno 31 El. Chap. Symony. 
Vide Symony. 


1 He that is guilty of Symony 1s for ever uncapa- 
* that benefice for which he contracted, 75, 
166. 

2 To contract for the next preſentation, while 
the incumbent is ſick and like to die, is Symony. 165. 

3 Though the Clerk preſented by Symony die, 
yet the Kings turn is not ſatisfied. 165, 166, 167, 

4 If the Statute had only made the preſentee void 
and not given it to the King, it would have returned 
mn the Patron, as in Caſe of Inſtitution by Symony. 
167, 


Chap. Proclamations. 


1 Made at the moſt uſual door of the Church, 
though part of the Landlie in another Town in the 


- ſame County, is ſufficient, though the words of the 


Chap. 5. Demurrer. 


x The Commendation of this Statute for the pru- 
dence and moderation of it, 232. 


F674 


Warane Law, and the Judges ought to 


retch, and no-. ak 1 . 222 

3 If the — plead Pleviement Adminiftcr, 
nulla bona, Mc. preterquam bona non attingentia 
5l. without ſhewing certainly what they did atrain 
to, it is but want of form, and the Plaintiff cannor 
demur generally. 133. 

4 It is not ſufficient to alledge the Demurrer to be 
for form, buthe muſt alledge the ſpecial point that 
he requires. 232. . 

5 A Rule whereby.to know what is form and what 
ſubſtance within this Statute. 233. 

6 A Demurrer not general, is now a confeſſion of 
all matters, though unformally pleaded, ſecs, of a 
Demurrer at Common Law. 233. ; 

7 If the Executor or Adminiſtrator be Plaintiff 
and produce not the probate or Adminiſtration, the 
Defendant may demur general. 223, 301. 

8 If the Defendant intitle himſelf unto a Rent, 
and produce not the Deed, the Plaintiff may demur 
generally. 233, 301. oF; 

9 If an action be brought upon a Obligation, not 
laid in any place, or laid tobe beyond Sea, a gene- 
ral Demurrer ſerves, ſo if there be two affirmatives 
without a Traverſe. 233, 301. 

10 If after nullum arbitrium pleaded, the plain- 
tiff reply, and ſet forth the award, which makes a 
perfect iſſue, but aſſigns no breach a general De- 
murrer ſerves, yet the breach is not traverſable. 198. 


= I If a deſcent be pleaded to a Couſin and Heir, 
without ſhewing how this Coſin, the Demurrer muſt 
be ſpecial. 232, 233. 

12 If perpetual unity be pleaded in bar of tythe, 
without concluding ratzone inde, Mc. it is but a fault 
in form, and cured by general Demurrer. 298. 

3 The want of an inducement to a Traverſe, is 
21ded by a general Demurrer. 236. 
14 An uniformal Concluſion of a Plea or Repli- 
cation Is aided by a general Demurrer. 321. 


Anno 28 El. Recuſants. 205. 


Starnte be Prriſhes or Chappels. 133. 

2 The Sherff muſt not proclaim the contents of 
the Writ, but muſt proclaim that he hath made 
ſummons. 133. 


Chap. 5. Informations. 


1 Information upon the Statute of unlawful 
Games, Apprentices, &c, muſt beat quarter Seſſions 
or Aſſiſes, ec. 184. | | 

2 Where an offence againſt the Statutes of Ap- 
prentices in Middleſex may not be preſented in the 
Courts at weſtminſter. 184, 327. 

3 Recuſancy againſt the Statute of 23 El. is no 
ſuch offence for which the informer ought to be in 
the proper County, by this Statute, for it is but a 
Non Feſance. 251. : 


Anno 35 El. Chap. Inmates. 


Quere, whether be in force or no. 250, 


Anno 43 El. Chap. CharitableUſes. 


I The words limited and appointed, will enable 


a' Deviſe to a Colledge, though it be a Corporati- 
on and Mortmain. 136. 


2 The Explanation of the proviſo. 136. 
3 Ir helps a Deviſe to Feoffees of a Houſe, to keep 
it in Reparations, and to beſtow the reſt of the pro- 
firs upon Reparation of the high ways, yet the De- 


viſe is void. 136. 
4 The Deviſe of an infant, Lunatick, or one that is 
not owner, is not aided. 136. 


Anno ſeptimo Jacobi Regis. 
Chap. Bankrupts. 
Vide Bankrupts. 


Anno 3 Jacobi ca. 5. Recuſants. 
73, 74, 126, 127, 


Chap. 
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Chap. 8. Sureties in Error. 


Extends not to a Writ of Error brought upon a 
judgment given for the Avowant for Rent in a Re- 
plevin. 265. 


Anno 7. Jac. ca. 15. 


Aſſignment of Debts to the King. 


The Baron may aſſign a Debt due to the Feme be- 
fore Coverture. 253. | 


LF; 

EP IIS WERE 
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1 Io A- 


- Tenant by the Courteſie. 


Grants his eſtate with Warranty, and comes in 
as Vouchee, yet he ſhall have aid of him in the Re- 
verſion. 21. 


Legnant in Common. 

1 Where the Entry of one Tenant in Common 
ſhall ſerve his Companion. 1 20. 

2 Tenant in Common be diſſeiſed by his fellow, 
but by an actual ouſter. 163. 

3 Tenant in Common cannot bring a Treſpaſs a- 
lone which way ſoever he intend. 120, 

4 No ſubje& can be Tenant in Common with the 


| King of an Advowſan, 127 h 


T 
Taile, Vide Avowry. 


x Deviſe to 1. S. and if he die without iſſue of his 
Body, tlie Remainder paſſes an Eſtate Tail. 29, 30. 

2 Deviſe to I. S. and his heirs males, is an . 

tail. 32, 33 · . ö 

3 When the eſtate tail ſhall be ſaid to be ſpent, 
o. and when not. 33. ; | 

Tenant in tail, and his Son joyn 1n a Grant of 

the next avoidance, yet it is void againſt the ſon, 


mw If the iſſue in tail be once barred in a Forme- 
don by Warranty and Aſſets, he is barred for ever, 
though he afterward alien the Aſſets. 40. 

6 Feoffment is made to the uſe of 4, the Baron, 
and B. the Feme, & diutius viventis, & poſt diſ- 
ceſſum A. & B. tunc ad uſum hæred. de corpore prædict. 
A. procreand. ſuper corpus prædict. B, the eſtate tail 
reſts only in 4. all one as if it had been hæredibus d. 
de corpore ſuo ſuper corpus, &c. 84. 

7 If lands be given to one and his heirs, viz, the 
heirs of his body, it is an eſtate tail. 172. 

8 Where the iſſue in tail is not compellable in 
Chancery to perfect the defect ive aſſurance of his 
Anceſtor, 203. 

9 What confuſions the Statute of 4 H. 7. and 
32 H. 8. have made upon eſtate tails. 257. 

10 Where an eſtate tail may ceaſe for a time, and 
as to one perſon, and yet riſe again, and be in force 
at another time, and to another perſon. 257, 259. 

11 Where an eſtate tail may be in it ſelf perfect, 
aad may be aliened, yet cannot deſcend though there 
be iſſues of the intail. 258, : 

12 A Feme may have an Eſtate tail as a Joyn- 
treſs, which though it deſcend, yet by reaſon of 
Statute of the Statute of 11 H. 7 . cannot be aliened 
258, 

13 Where a perfect eſtate tail may neither be 
aliencd, nor deſcend. 259. 

14 The Statute of w. 2. doth not make an e- 
ſtate 1n rail, by dire& words, but by a Periphraſe, 
293. | 

15 If the Tenant in tail make a Feoffment, 
there remains in him till a right of entail, - which 
he may bar, and the tail is not in abeyance. 335, 
336. & c. 


Tender and Refuſal. 


Demand. 
Rent. 


Tenure. Vide, Eſtate. 


x Tenant by priority and poſteriori: e 
Feoffment of ” is — ro —— 
by priority remains as before. 27. 

2 fle that holds by a Tenure to repair, for the old 
pale. need not repair if the old be with- held, but 
perhaps it is a diſcharge, pro hac vice. 42. Quere. 

3 Where the firſt Office found upon the dien 
claufit, and the ſecond found upon the Melius ſhall 
be joyned together to make that a Tenure by 
Knights ſervice, which would elſe be a Tenure in 
capite. 40. ; 

4 Tenure de Domino Rege, ut de uno groſſo, pro vige- 
ſimum propter uni us feodi militis, it is a Tenure by 
Knights ſervice in chief, and the words ut de uno groſ- 
ſo, are void. 90. 

5 All Tenures in chief are in groſs. 90. 


Teſtament. Vide Deviſe. 
Tythes. Vide Modus Decimandi. 


g 1 Are not due for the yearly rent or value of hou- 
es. 11. 

2 When once diſcharged by a Modus Deci nandi, 

Quert, if they revive again upon failer of the Mo- 
s. 40. 

3 Axe actually diſcharged and extinct by a Modus 
Decimandi, and are turned into lay fee, as well as 
the 9 parts. 42. 

4 That which is given in lieu of Tythes is turned 
into ſpiritual Fee. Ibid. 

5 If the Statute of Diſſolution of Abbeys had not 
provided for the continuance of their priviledge, 
Quere, if the very Tythe in kind had revived. 44. 

6 Are not diſcharged in right, (though in pay- 
ment) by unity of poſſeſſion; 44, 257» 298. 

7 A Cuſtom to pay tythes truly, without view of 
the perſon is not good, for no man may be his own 
Judge or Divider. 107, 

8 Cannot be diſcharged by a verbal agreement for 
money. 176. 

9 If the Pariſhioners pay their tythes to the _ 

wh on 
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ſon, who came in by Symony, it is at their own pe- 
ril. 168. 


10 The Vicar ſows the Glebe, Mc. and dies before 
ſeverance, Quært, if the executor ſhall pay tythes. 
123, 


the Soil of a Manor, when felled, though it be waſte 
to fell them. 219. ; Sg 
12 Tythes ſhall not be paid of Willows within a 
Country where they are uſed as timber. Ii d. 
13 An Abbor diſcharged of tythes, quam diu in 
manibus propri is, makes a gift in tail, the Donee 
and the iſſue ſhall/ pay Tythes. 248. 


14 So though the tenant in tail ſuffers a Recovery 


yet he ſhall pay rythes. 248. hes 
15 But if the Land return to the Abbot it 15 diſ- 
charged again. 16d. 
16 Tythe naturally is but the tenth of my revenue, 
not of my labour and induſtry. 250. ; 
17 Tythes are of Common Righr, and were due 
to the Church, before the Council of Later an, though 
not to any Spiritual perſon in certain. 296. 


18 What. perſons are capable of a diſcharge of 


© tythes, and how many kinds of diſcharges of tythes 


there are. 296, 297, 309. : 
19 He who is wronfully collated by the Biſhop 1s 
ſuch an Incumbenras may ſue for tythes. 302. 


Town Vide Vitte. -- 
Traverſe abſque hoc. 


x May be of the place aſſigned ina Replevin. 16. 

2 May not be * the tender of the Mods, but 
muſt be of the preſcription it ſelf de modo. 43. 

Pleas as are idle, and are pleaded out of time 
and order, are not traverſable. 71, 72, 104- 

4 When a juſtification is made by force of. a Cu- 
ſtom muſt be particularly traverſed, and not the 
cauſe generally by de injuria &. abſque tali cauſa. 76. 

s Where a plea that is confeſied and avoided in 
the main part be likewiſe traverſed. 80, 102, 103. 
though it need nor. 102. otherwiſe where it is con- 
feſſed and avoided in the whole. 103. 

6 Where a Traverſe may not be taken upon a 
traverſe, if the firſt traverſe were not material. 81, 
104. | 
7 Where a traverſe may-not be taken upon a tra- 
verſe 81, 101, 103, 104, 105. Quæft, though it may 
be taken after a traverſe. 104, 

3 Though a traverſe upon a traverſe be naught, 
yet iſſue may be taken upon the ſecond traverſe, if 
it be not demurred upon. 104. 

9 Where a traverſe though ſur pluſſage, ſhall nor 
make the plea vicious. 80, 81, 101, 102. | 

10 If the Defendant in treſpaſs plead a releaſe, 
he muſt traverſe all treſpaſſes after, if a Feoffment 
all before, if a licence all before and after. 104. 

II If the Tenant plead a Joynture made to the 
Demandant, and acceptance of it, the Demandant 
may plead a refuſal, without traverſing the accept- 
ance, for it was not material for the tenant to plead 
It, 104. ; f 

12 If the Defendant in treſpaſs juſtifie for the day 
in the Declaration, yet he muſt traverſe all treſpaſ- 
ſes before or after the day, unto the time of the 
action brought. 104, 187. 

13 Where the traverſe muſt not be taken preciſe- 
ly and ſtrictly to the words of the plea, but mvſt be 


11 Tythes ſhall be paid of Willows growing in 


T 


allowed : larger (cope, by a Modo & forma. 150. 

14 Where the traverſe muſt be more general then 
the plea to reach the ſubſtance of the iſſue. 106. 

15 The conſiderations executed is not traverſa- 
ble in an Aſſumpſit. 106. PEN 

16 Where the trayerſe that ſeems to contajn 
more then. the plea 1s yet well enough reſtrained 
and applied by a predictus. 117. 

17 If a deviſe to a man and his heirs, and if he 


die wit hout iſſue that it. ſhall remain, be pleaded 


generally as a deviſe in fee, the other ſide may 
traverſe the Deviſe. 310. 

18 Where a traverſe without an inducement a- 
mounts only to a Negative pregnant. 321. 

19 Thar which 1s not material muſt ſometime be 
traverſed as the Preſentation of I. S. alledged in a 
Quare Impedit, whereas if the ſame Patron preſent- 
ed, it is not material whether the Clerk were named 
I. S. or 1. D. 321. | 


Treſpaſs, 


1 The place aſſigned not traverſable. 16. 
2 The form of a new aſſignment, 16. 
3 Is an action of leſs certainty then a Replevin. 
Ibid. 

4 He that pays a Modus Decinandi, and yet 
through ignorance ſet forth his tythes, X 
trepaſs againſt the Parſon for taking of them. 


4 . 

5 Will not Iye againſt the Sheriff for executing 
Proceſs, though it were erroneous. 48. | 

6 May be _— pleading of a former Arbi- 
trement, with a ſpecial averment. 50. 

7 Where the two Defendants ſever in their pleas 
and the gur find for one Defendant and againſt the 
other, the Plaintiff can have no judgment againſt 
either, otherwiſe it is, if the Plaintiff had brought 
ſeveral r 54. 

8 A releaſe to one treſpaſſor diſchargeth all. 66. 
4 9 3 the ale fe are — med, 

ever in pleas and iſſues, yet the one Jur ( 
damages for all. 11d. i * 
10 What treſpaſſor which is no party to the iſſue 
likewiſe have an attaint for the Damages, Sc. 66. 

71 There can be but one ſatisfaction taken againſt 
all the Treſpaſſors, but the Plaintiff hath election 
of the beſt Damages. 10d. 

12 Where the two Defendants ſever in their 
pleas, and the Plaintiff hath a verdict and judgment 
againſt one, though he enter a Nolle Proſequi againſt 
the other, yer this is no diſcharge of his compani- 
on, otherwiſe it is, if there had been a Non-ſuir or 
: 5 Proſequi againſt one before judgment. 70, 
180. „ 

13 If judgment be given againſt one treſpaſſor, 
and a Nolle Proſequi entred againſt the other, both 
cannot joyn in a Writ of Error. 70, 

14 Where a Recovery in an Action of treſpaſs at 
the Common Law is a good bar in a Treſpaſs upon 
the Statute, &c. 94. | 

15 Will lye againſt a Lunatick for hurting a man, 


134. 
16 If a Treſpaſs be brought for breaking his cloſe 
at one day, the Plaintiff may maintain his action 
by any one of an 100 trees paſſes before the action 
brought. 104. See Traverſe. 
17 The three ſeveral degrees to ayoid the charge 
of a Treſpaſs, 134. in naręine. 


18 If 


os. - 


18 If two Maſters of Defence playing their prize 
hurt one another, a treſpaſs lies. Quere,- 134 
19 If one trained Soldier hurt another in skir- 


- miſhing, a treſpaſs lies. x 


20 If a man bring an action of Treſpaſs againſt 4. 
Her ipſe ſimul _ B. & c. did the Treſpaſs, and 
oth not ſue them all, the Writ ſhall abate. 164, 


4 . : 
* 1 In a Treſpaſs againſt 4. who pleads that he 


and 3; did the treſpaſs, and the Plaintiff releaſed 


to 3. though the Plainiff traverſe the releaſe, yet 


the action ſhall not abate. 164, 1999 '- 
22 When the action may be treſpaſs vi & armis,or 
upon the Caſe, or General and applicd to cither. 
18 * No 2 „ 8 = 
_ Treſpaſs vi & armis will lye for taking away 


quinday canem venaticum. 28 3. 


Trover and Converſion: 


x The form of pleading in it. 187. | 

2 A Treſpaſs and Detainer makes no Converſion 
Ibid. | = 

3 An unreaſonable Detainer doth not make a Con- 
verſion, though it ſerve to prove one. 187. 


Tryal. Vide Viſne. 


x Where a miſ-tryal, though by conſent of par- 
ties, is not aided. 5. 

2 Where the tryal of the Cuſtomes of London, 
ſhall be by Common Jury, and not by Certificate · 
8 86, 8 bd p 

5 Where ina cauſe of publick concernment to a 
Town or City, the Court may for avoiding multipli- 


city of Suits, dire&atryalto be had in one mans 


Caſe for all. 92. 


4 Where the right and title to Corn growing, 
came to be tryed in an action of Debt upon an Ob- 


5. he ng of Baſtardy in an action for Slan- 


der, ſhall be per pais, and not by the Ordinary, 


25 Where, and in what Caſe a matter of Record 
being mixt with a matter of Fact, ſhall be tryed per 
pais, and not by Record. 244. | 

7 The tyal of full age in an etate probanda, muſt 


be by Jurors of 42 years old ar leaſt. 325. 


Tyranny. - 


1 What are the ſeveral rts of it. 1 50. 
> How all things which make up a compleat 
tyranny, may be ſaid ro concur in the Papacy. 


150. 


— 


V 


— 


Variance. 


1 Between the Obligation, and the Writ and 
Declaration, when it hurts, when not. 18, 19, 20, 


116. 


2 Between the Original Writ of Waſte, and 
th Declaration is incurable, and abates the Writ. 
3 If the Declarution be upon à Bond made ulti- 
mo Augufi, and upon Oyer it a rs to be dated 
19 Auguſt, this is not variance form the Count to 
arreſt judgment after verdi&. 249. 
Where the return of the Inquiſition ſhall be 
ald to vary from the Writ to the Eſcheator, and 
where not. 253. | | 
Where a variance between the Leaſe and the 


information for forgery of it ſhall vitiate the whole 
information. 272, . 


Venire facias. 
Vide Amendment. 
Verdict. 


Evidence. 
See Iſſue. 


rx Where a verdict in one action, ſhall be a con- 
viction of colluſion in another action. 23. 

2 Where a verdict in the disjun&ive will be well 
enough, the point in iſſue being ſufficiently found. 
49+ | . | 

3 Where the Jury _ with a dire@ yerdi&, 
and conclude with a ſpecial matter; or with the ſpe- 
Gal matter, and conclude with a direct verdi& in 
_ theſe caſes the ſpecial mattyr makes the yer- 

1 - 5 9 

4 Where verdi& ſhall be ſufficient for the Plaintiff 
or Defendant, though it do not find the iſſue litte- 
rally, if it find the ſubſtance. 53, 54, 55, 73- 

8. Whereaverdi&thar finds a thing meerly out 
of the iſſue is utterly void. 53, 44- 

6 Where a verdid that is unformal, ſhall be re- 
ceived and wrought into form by the Court. 54. 

7 Where a verdict for one ſhall benefit auother. 


wu 
+> 


8 Where a verdict that varies from the ward of 
the iſſue ſhall be good enough, but where it wholly 
deparrs from it. 54, $5. * ; 

9 Where a verdi ſhall be taken according to in- 
tent. 16, 55, 98, 312. | 

10 If the Plaintiff rake iſſue upon the acceptance 
of a new Bond in ſatisfaction of another, which is 
no bar, and verdi& be againſt him, Quere, whether 
the Plaintiff may yet have judgment. 69. 

11 Where the verdi& that doth not find the iſ- 
ſue modo & jorma,as it is joyned is good enough, yet 
Ir muſt not wholly depart from the form. 73. 

12 What defects are holpen after a verdi&, ſee 
the Statutes of Jeofails, and Jeofails. 

13 The verdi& in a Raviſhment of Ward may be 
Conditional. 99. ; 

14 The verdi& may find the Ward married 
without ſaying by whom. 99, 100. ; 

15 Where the Jury may in their verdict find a 
Bond of Septuagint and Quinquagint, lib. to he for 
7501 though they do not find that to be the inten- 
tion of the parties, and though it were not ſo al- 
ledged in pleading. 116. : : 
16 Where the verdict that finds the iflue, _ 
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ſeems to be againſt Law and Sence, is not good, 
112,113. and where it is good. 117. 

<P ere a 12 an iſſue larger then was 
needful,-is goo 119. iS ; 

18 What caution 1s beſt to be uſed in finding a 
verdi& where the doubt is likely to ariſe upon a 24iſ- 
noſmer of the Corporation, 125. | | 

-19 In an ad ion for Debt for: 1 10l. upon the Sta- 
tute of 21 H. 8. for taking of Farms, the iſlue was 
non debet, and Jury ſaid debet a without ſhewing 
for which Farm, or which Moneth, yet held good. 


18. fy _ 
J 20 Where the Jury may in their verdi& find a 
local thing in anocher County, and where not. 170. 


21 The different effects of a general and ſpecial 


verdict. 191. . 

22 When the verdi& finds the fact, but concludes 
upon it contrary to Law, the Court ſhall reject the 
Concluſion. 222. : | 

23 A Jury may find matter of Record, notwith- 
ſtanding our Old Books. 227. 

24 A ſpecial verdi& may be found upon a ſpecial 
iſſue, notwithſtanding our old Books 203, 227 

25 The difference between a verdict aud a Plea. 


242. 
** If the Jury find a Bargain and Sale or a Fine, 
and do not mention i ent or proclamation, it 
ſhall not be intende 7 I ns 
27 What ſhall be a ſufficient verdict to find a com- 
mon recovery, aud what. 262, 263- 
ag Where a verdi& concludes ſpecially upon one 
int, the Court ſhall doubt of no more then the 
ury doubts, ſecus, where it concludes in the gene- 
ral. 262, 263. ; | 
29 Where averdi& may be taken by a reaſonable 


| Intendment, and where not. 262, 263. 


Ville. 


If the Ville of D. be named firſt, and afterwards 
the Pariſh of D. with a prædictus, the Pariſh and 
the Ville ſhall be by intendment all one, and cocx- 
tenſive. 6. CY HERE 


Villenage and Villeins. 
1 Came ex jure gentium, by reafon of Captivity, 


* The Confeſſion in Court of Record js not a 
Creation, but a Declaration of a rightful Villenage 
before. 99. : : 

3 The Confeſſion in Court of Record binds not 
the iſfues born before, they may falſifie. 99. 

4 Why Villeins of old were called ſervi. Ibid. 


Vine. 


r From a wrong place, though by conſent is er- 


ror. 5. 

2 When de vicineto de D. is as good as de viceneto 
parochiæ de D. 6. 676. i 

3 May be from a Caſtle. 37. 

4 Ought to come from the place where the parti- 
culas iſſue did ariſe. 37. | 

5 Where feveral ” La may be tryed by one Veni. 
re ſacias, from the ſeveral places where the iſſues 
ariſe, and where the Ven. may be ſeveral. 37, 64. 

s Awarded from one Town inter alia, from 
whence no iſſue did ariſe, is not good, 37, 


cia was awarded to the 


action, ſhall be preſu 


7 Canuòt be good for part, and void for part. 37. 
13 When the Court ought to diſallow it, ex Ne 
9 The Plaintiff prays Proceſs to the Coroners, 
and the entry is & ei conctditur, yet the Venirt ſa- 
Coroner, Quært, v 
this Grant in favour of the Plaintiff may not ſtill be 
forborn, and Quære, whether it be not remitted by 
the Statute. 64. 5 : LES. 

10 Venire fac. ad triandum exitun, is good enough 
where the ſeveral iſſues are joyned. 6. 

11 Venire fac. returned by three Coroners,where 
there is four, is holpen by the Statute of, not ſo of 
a Return by one Sheriff in London. 70. 

a I 8 The Viſne muſt neither be too large, nor too 
r alc. 76. 0 F 

13 The want of aſſigning a place from whence 
the Viſne ſhould come, will not hurt, whereby the 
_ is confeſſed 82. otherwiſe where it is not confeſ- 
ed. 89. 

14 The Ven. muſt be de corpore count, for tryal of 
Titles, as Knight or not Knight, or ſuch like iſſues 
as are at large. 88. 1 

is A new Ven. fac. ſhall be awarded, when the 
Habeas Corpus is returned album brevt. 130. 

16 If no place be alledged for the Fact in iſſue, 


there the taking of the Viſne from the place of the 
med right, becauſe the con- ; 


trary appears not, ſecus, if the Fact had been laid 
in another place. 197, 188. 75 


17 Where the promiſe is laid in one place, and 


the breach in another, the Viſne muſt be according 
to the event of the iſſue, whether ir be taken vpon 
the promiſe of the breach. 188. ; 

18 Where the Viſne for trying the preſcription 
for a way is from all the places mentioned in the Re- 


cord, it ſhall not be made void by a foreign ſurpriſe. 


189, 190. ; 

19 If the iſſue be Nul tiel Pille, the Yun. muſt be 
de corpore Comitatus. 249» | | 

20 If the iſſue be non habetur tal. Eccleſiam di . 
the Yen. muſt be de vi centte de V. 249, 250. 

21 If the iſſue be Nil tiel Cuſtome for the Wild 
of Kent, the Ven. muſt be de corpore, & c. 266. 

22 If the iſſue be not parcel of the Manor of 
* the Viſne muſt be from the Manor, not from D. 
284, 285. 

23 If the iſſue be hors de S. fee, the Vn. may 
be D. the place of the taking, and not from the 
Manor, for after a. verdict the Court regards not 
the poſſibility that the Manor may be larger then 
the Town. 305, 326. 

24 Inan Act ion upon the Caſe for plowing a way 
in D leading from B. to S. if the iſſue be not guil- 
ty, the Ven. from P. is good enough, but if iſſue be 
upon the preſcription, the Yer. muſt be from D. and 
S. 205, 325. 


Under-Sheriff. 


1 Is but the Sheriffs Deputy 13. may be made 
at will. 13 


2 Muſt of neceſſity be removable, though made 


irrecoverable. Ibid. 

3 His Oath 13. hath been long in uſe. 16:4. 
4 Hath power to do all that the Sheriff can tranſ- 
er. 1 3. j 

5. Cannot be reſtrained in any part of his power 


by * Sheriff, nor reſtrain himſelf by Covenants 
Ibid. | ö 
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Union, | 


Vide Puralitics, 


Where two Parochial Churches be united, yet the 
reparations ſhall be ſeveral as before. 67. | 
Voucher, Vouchee. 


1 May be by Mr et comes in as Vouchee. 21. 
2 If tenant by Courteſie come in as Vouchee, he 
may have aid of him in the Reverſion. 217. 

3 Where it may be upon a releaſe with Warranty. 
21. ep 
* 4 Soof a who comes in as Vouchee 
after Feoffment with Warranty. 10d. 

3 Upon a releaſe with Warranty, if Counter- 
pleaded by the Demand, the aid of it is loft. 22, 

s The difference between a Voucher and a -war- 
rantia Chartæ, —_— upon a Warranty of Land 
diſcharged of rent. 1bid. | A 

7 In a Writ of Entry in the Per, how far admit- 
ted. 22. | 

8 A judgment upon it binds the Land only from 
the time of the Voucher. 23. 

9 Where it may be of the heir of the part of the 

Mother, notwithſtanding there be an heir of the 
part of the Father, and where nor. 25. 
10 Where it may be of the very heir aſone, or of 
the other heirs alſo for poſſeſſions, as of the Siſter, 
heir by Fele fratris, or the younger brother in 
Borough Engliſh, or the reſt of the Brothers in Ga- 
velkind. 23, 31. 

11 Where it may not be by ſpecial heirs alone, 
except they come in as Vouchees for poſſeſſion with 
the very heir. 25. 

12 Cannot be by one percenor alone, after aid 
prayed of his fellow, if his fellow make default. 26. 

13 When the Vouchee would avoid the warranty 
by change of the ſtate, he muſt ſhew how the eſtare 
is changed. 26. 

13 When the Vouchee enters generally into war- 
ranty, he ſhall warrant no eſtate but that which the 
Tenant hath, unleſs in ſpecial caſes. Id. 

15 If the Vouchee enter with a Proteſtation, how 
it ſhall help him. 163d, - 

16 May be after the privity deſtroyed by them 
who are by repreſentation in of their firſt eſtate. 
28, 26. | 

* Cannot be by him that hath ſuffered a Com- 
mon Recovery to the uſe of himſelfand his heirs. 27. 

18 When it may be by a ſtranger to whoſe uſe a 
Common Recovery hath been ſuffered. 16:4. 

19 Cannot be the ſecond time after recompence 
in fee once had. 27. : 

* Otherwiſe it is, if recompence be only for life. 
28. 
21 If one only, where a man hath ſeveral War- 


ranties, is a renouncing of the other Warranty. 


273 28. 29. 

22 May be by the Huſband only upon a Releaſe 
with Warranty to him and his Wife, if the Wife 
had nothing. 27. | 

23 He that is heir to ſeveral Warranties, muſt be 
vouched only as heir to one. 29. | 
24 In ſome reſpetts ir is a plea in bar, and in o- 
ther reſpects it is a kind of ſuit. 163d. | 

25 If the Warrantors adviſe ſeveral pleas in an 


action, where th ;catmor be youched recompence 
n im whoſe plea was follow⸗ 


ed. Ibid. | 23 2 
26 If the Gramtee of an Advowſon with Warran- 
| dee. aud loſe, he ſhall-have a recompence. in 

27 Aker che Vonther-hack come iow Viera, 


vouched; 


ty the Tenant is our of Courts. 47, 163. 

28 An Infant in Ventre ſa nere, may be 
222, 338. x: 

Voidz Voidable. 

1 If an Infantdeliver money with his own hands, 
it is hut voidable by an action of Account. 97. - 

2 Where the ſame rhing may be good at one time 
and void at another. 165." 

3 here the ſame thing may be void to ene pur- 
poſe, and good at another. 13d. 

4 Where the ſame thing may be void to one per- 
ſon, 9 r 2 

5 re the ſame thing may be void, or not voi 
at the election of him — 166. % 

6 Where a ching may be void, and yet not to be 
avoided in every manner. 166. 


Uſe. 


I Is the ſame in eſtate and quality with the land. 31. 

2 Limited without conſideration, is void, and re- 
turns again. 1074. 

3 Limited to him that was owner of the Land be- 
fore, doth not change his eſtate. See eſtate. 

4 When it ſhall goto the heir of the part of the 
Mother, or in borough Engliſh, according to the 
_ and when it ſhall go to the heir at Common 

W. 31. | i» 

5 A-Covenants to ſtand ſeiſed, c. the remainer 
to the right heirs of E. Quere, whether this uſe in 
abe yance ſhall ſo far transfer the remainder in abey- 
ance, thar there be not a reverſion left in the Cove- 
nantor, till the remainder fall. 74. | 

6 Reſervation of a general power to limit Uſes to 
any body is void, and though by virtue of that power 
and Uſe be limited to a Daughter, the eaſe is not 
bettered by the event. 151. 

7 A Covenant that the heir ſhall ſtand ſeiſed is 
void. 313. : | 

g Ceſtuy que uſe, and his heirs may make a Feoff- 
ment to three perſons, of which two had notice of 
the former Uſes, the new Feoffees are ſeiſed ro new 
Uſes, 349. but the two are bound to make recom- 
pence for the wrongful change of the old Uſe, which 
recompence may go out of the Eſtate of ceſtuy que 
uſe, but for the third part there is no remedy at all. 


349, 350. 


* 


W 


Wager of Law. 


If Debt be brought againſt three, though two plea- 
ded ad patriam, yet the other may wage his Law, 
adjudged. 244, 243. 


Wards Court. 


1 The courſe of the Court upon Offices found. 
38. Vide Office. | 

2 Adecree contrary to the courſe of the Exche- 
quer drawh up there without prejudice to the uſe of 
the Exchequer. 46. K 3 The 


2 The Auditors enn award no Procefs ro anſwer 
oily hall bur upon 2 Record, s an Office, or the 

ike, 91. | i 
4 An Office in one Shire found of all the lands, 
ſome tying in other ſhires, is allowed by the courſe 
of the Court to ground a charge or proceſs upon, to 
avoid the Subjects charge of ay Offives bes. 165d; 

5 When an Office hach fdund the diſcent of the 
Remainder, the Feodaries Certificate of the death 
of Tenant for life is allowed as good as a new Office 
by the courſe of the Court. 91. 

- Wardſhip,” See Acceptance. 
1 The heir within age knighted after the death of 
his father,may delle preſently. 46,9 1. Sed Quert. 
2 The heir being knighted, is made as to all caſes 
of Wardſhip of full age. 91. * 805 
3 The heir though knighted, muſt anſwer che va- 
lue of his marriage, becauſe veſted. 91, 46. 

14 When the tenant dies his heir within age, the 
— is preſently in poſſeſſion of the Body without 

, 1 Ne. 98. 4 2 6 4 

s The Heir of the Bargainee who dies before in- 
rolment, ſhall be in Ward. 136, 222. 


. Warrantia Chartæ. 


1 B eicher provifionalyoc remedial. 343 217. 

2 Where it is proviſional qua tzmez damages are 
not recoverable, yet he ſhall declare ad damnun. 23. 

3 What points are requifite to be obſerved in the 
Count. 1. . 

4 It muſt be brought by the Tenant in demand of 
the land. 21. | 

And in ſome caſes it may be brought by the 
Vouchee. 21. 

6 Is ſupplementary in Statute of Voucher, '21,22. 
N. I. cad. 40. 

May be brought by the Defendant over, hang - 
ing the Writ againſt him. 21. : 

When it may be brought upon a releaſe with 
3 21, 22» a 
9 Will notlye upon a Deed that paſſes nothing. 22. 

10 When it may be brought before any plea plead- 
ed, and when after judgment, and before executi- 
on. 22. 

11 The Count need not be ſo ſpecial, as the de- 
raigning a Warranty incaſe of Voucher. 22. 

12 Will lye in all actions real, either before, or 
hanging thoſe a&ions, though a Voucher or Rebutter 
lye in thoſe actions. 22. 

13 A Judgment in it binds the Land from the 
Teſte of the Writ. 1bid. 

14 When execution may be ſued but once, and 
when oftner. 27, 28. i : 

$5 Execution cannot be ſued till loſs firſt ſuſtain- 
ed. 22, 23. 

16 — may be ſued if a Stranger enter, 
though he bring no action. 26. 

17 When it may be brought after Voucher. 23. 

18 It is beſt for the Defendant who 1s required to 
adminiſter a plea, to make entry of the plea ten- 
dred upon Record. 23. Quere. 

19 Surpluſſage in the Count hurts not. 23. 

20 Will lye where Land and Damages, or Land 
only have been recoyered, 23. 

21 Not where damages only have been recovered. 


23. 
Go If it be brought by the Diſſeiſor, and the Diſ- 
ſeiſee enter, and the Diſſeiſor re-enter, yet he ſhall 


recover 16. otherwiſe it is if the entry and re · en⸗ 


try had been before the Writ brought. 23. s 
23 If ir be brought in time will ſecure a man a- 
gainſt the danger of an Ejectiont firme. 26,27. 

24 Where it may be brought againſt him who 
hath been vouched before, and where not. 27, 28. 

25 Where ſeveral Writs may be brought, and ſe- 
veral ju i 
for one loſs. 9. F 

26 If the general iſſue be pleaded, the Plaintiff 
may have judgment preſently, but if he joyn iſſue 
upon it, he may be totally barred. 199. 

27 A Collateral Warranty binds the King 
without true and actual aſlets. 339. 


Warranty. 


1 Is to ſecure againſt all eviction by any titles 
either by entry or action. 26. 
2 Is not to ſecure againſt tortious entails. 35. 
3 Nor a Warranty in Law upon an Exc 41. 
4 It is both « Covenane veal, and perſo — ſe· 
veral ends and, 3, 


reſpects. 28, 34. 


5. May be extinguiſhed by 4 re-feoffment to the 


Warrantor. 47. x - 

6 Though ſeeming entire, may by conſtruction of 
Law be divided: 24. hes 

7 Is a ſervitude upon him, and his eſtate who 
m | 

2 Muff be taken (iriily. 14. : 
9 How the chargeof a Warranty upon the heir 
differs from a charge by obligation. Ibid. ä 

10 Annexed to a Seigniory is loſt by eſcheat of 
the Land. 25. | 

11 Made to two joynt-tenants, is loſt by partiti- 
on at Common Law. 16:4. | 

12 Made to two joyntenants, and their aſſigns 
extends only to a joynt aſſignment. Vid. | 


13 Where the entry into Warranty is general, 


what che conſe e of it may be. 26. 

14 He that is in by recovery in the Poſt, can take 
no advantage of it, nor he that is in the Per, unleſs it 
be in the Per, by him to whom the warranty was 
made, 27. | 

Is But if Feoffee with Warranty ſuffer a Common 
Recovery tothe uſe of himſelf and his heirs, he may 
vouch ſtill, for *ris his old eſtate. 27. 

16 To a man, his heirs and aſſigns, extends to a 
—_—_— to whole uſe the Feoffor ſuffered a Recove- 
ry. Ibid. 

17 May to ſeveral reſpects receive ſeveral ſatĩs- 
factions, by parcels, but not totally. 28. 

18 Annexed to the Grant of an Advowſon will 
entitle the Grantor to a recompence in Land if it be 
recovered againſt him. 43. 

19 A Warranty granted againſt the heirs firſt, o- 
micting the Anceſtor is void. 130. 

20 When a Warranty for life is annexed to a Fee- 
ſimple, yet the recovery in value is of an inheritance, 
for it is a Warranty of a Fee, though not in Fee. 156. 

21 How a Warranty may be ſaid to attend and 
wait upon the Grant. 276, 277. 

22 The Tenant muſt plead dilatories, rather then 
put a third perſon to his Warranty, which is inten- 
ded in Law alti mum refugiun. 281. 


Waſte. 
Vide prohibition of Waſte. 


I Brought by Baron and Feme, the Writ muſt 
conclude to the Feme only. 1. 
2 Where 


dgments had, and ſeveral full ſatisfactions 
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. | > Wherethe Writmay vary from the Regiſter, 
and yet be good. 5 | 


2, i 
: '2-1f-Timberbe felted upon the Glebe, pending 


the Quart Imped?t, a Prohibition of waſte is grant- 
able upon ſurmiſe of the Plaintiff. 365. 
4 Will not lie againſt the Leſſee for houſes de- 
ſtroyed wich Tempeſt. 40. a 
5 The Feme cannot be received in Waſte after a 
verdi& given againſt her and her Husband. 177. 
6 If waſte be brought in Dorſet Shire, and ifſue 
be upon a ſurrender in Middleſex, Quere, how the 
Writ of Sciſin ſhall be awarded, which muſt be per 
vim Faratorum. 179. | 

7 Leſſee of a Houſe, with a Clauſe, quod poſit Com- 
modum ſuum inde facere miliore modo, &c, cannot pull 
it down. 159. . 

8 A Writ of waſte defective in ſubſtance, allow - 
ed by reaſon of preſidents. 84. 

9 To fell Willows growing in the Soil of a Manor, 
is Waſte. 219. : 

10 If the Leſſee do any act by which the nature 
of the thing demiſed is charged, it is waſte, ſecus, 
if he only better a thing in the ſame kind 224. 

11 To plow Meadow, to turn Wood into Paſture, 
to dry up a Piſcary, to ſuffer a ſurrounder, or to de- 
cay the Pale of a Park is waſte. 234. 5 
12 Jo dig a Meadow, or to drain a Sewer, is no 


waſte, 234. | f 

5 Ea a new houſe is no waſte, bur to take 
Timber either for the building, or repaires of it, is 
waſte. 234. a ; 

14 If the Leſſee build a new houſe, and keep it 
not in repair, it is waſte, and the V-rit muſt be in. 
domibus di miſſis. 234. 1 

15 If the Leſſee of a Manor open a Mine, it is 
waſte, 151d. 5 : 

16 If the Leſſee of Mines by ſpecial name open 
a new Mine, it is no waſte, but to take Timber for 
the maintainance or uſe of it, is waſte. 16:4. | 

17 If the Mine be open ar the time of a Leaſe, 
and both the Leſſor and a former Leſſee have uſed 
to take Timber for thoſe purpoſes, Quære, if it be 
not waſte, in the ſecond Leſſee to take Timber, 235. 

18 If the Leſſor build a houſe after the Leaſe, and 
the Leſſee keep ir not in repair, it is no waſte, 234. 

Wayver. 

x Every Ecclefiaſtical Court mnſt remit to rhe 
next, and cannot wayve it for a higher. 16, 186. 

2 If demurrer or flue be joyned upon the plea 


per darrein continuance, This is a wayver of the firſt 
plea, if it were to iſſue, nor ſo if it were to demur- 


rer. 81. 


WMWi.ite 
Vide Baro and Feme. 
Will, Vide Deviſe. 

Where a power to revoke by writing doth not ne- 
ceſlarily require a Deed, bur may be executed by a 
will. 312, 313. b : ; 

| Witneſſes. 


1 In caſes of general concerument, as for Com- 
mon Modus Deci nandi, or the like, the Free-holders, 
Inhabitants, or Pariſhioners, are not allowed for wit- 
neſſes one for another. 92. 

2 The Kings Certificate of a matter of fact, under 


' his ſign Manuel, is reſtimony without exception. 2 13. 


3 If a witneſs do depoſe that the Defendant did 
ſollicit a Juror to appear, and to do him reaſonable 
favours, or words to the like effect, this is no ſufficient 
proof, nor direct enough to make a Crime. 294. 

4 Their reſtimony viva voce, are more efteRual 
for the diſcovery of the truth, then their diſpoſition 
in paper, and why. 325, 326. 6 


Writ. 
Vide Abatement of Writs. 


r When tlie variance of it, and the Declaration 
han the Obligation hurts, and when not. 18, 19,20, 
116. 

2 Where variance from the Regiſter ſhall not hurt 
de contra. 1, 51, $2, 282. 

3. Where the Writ may be general and the Count 
ſpecial. 84. | 
If waſte be brought in Dorſet Shire, and iſſue be 


11. a Surrender in Mzddleſex, Quere, how the Writ 


of Seiſin ſhall be awarded. 179. 

5 A writof waſte defective in ſubſtance, allowed 
by reaſon of preſidents. 84. 

6 Where two ſeveral Writs will lye at one time 
for the reverſal of one judgment 21282. 

7 If the Leſſee build a houſe, and keep it not in 
repair, the writ of waſte muſt be in domibus di miſſis. 
235. . 
0 Where a writ per ſpacium 6 Menſium froxime 
ſequent, in a Declaration, ſhould not vitiate the Ori- 
ginal, which bears teſte within that time. '284. 

9 , Writ. purchaſed by Journies accounts, againſt an 
Heir or Executor, upon reverſal of Out-lawry. 248. 

10 Wrir of Ejectione Firme, and battery both in 
one. 249. F 


11 Writ not purſued, is as no Original. 251. 
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